IN THE HIGH COURT OF SQUTH AFRICA
GAUTENG DIVISION, PRETORIA

Case No. 71147117
Application for intervention as parties:

MINING AFFECTED COMMUNITIES UNITED .. ... . ...

Te LT A 14 T M TRt IEaRCEEI M FOF S
MAHTO S e TRTER TS

IN ACTION T ", First Applicant

2017 -17- 10
WOMEN FROM MINING AFFECTED o

COMMUNITIES UNITED IN ACTION ismo -1, wiiviiesa Second Applicant

MINING AND ENVIRONMENTAL JUSTICE
COMMUNITY NETWORK OF SOUTH AFRICA Third Applicant

In the matter between:

THE CHAMBER OF MINES SOUTH AFRICA Applicant
and
MINISTER OF MINERAL RESOURCES Respondent

RESPONDENT’S ANSWERING AFFIDAVIT

1, the undersigned,
MOSEBENZ! JOSEPH ZWANE

state under oath that:
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I am the Minister of Mineral Resources of the Republic of South Africa and was
appointed to that post on 23 September 2015. The Minister's office is at building
2C, Cl/o Meintjes and Francis Baard Street (formerly Schoeman Street),

sunnyside, Pretoria.

Unless stated otherwise or the contrary appears from the context, the facts
contained in this affidavit fall within my personal knowledge and are to the best

of my belief both true and correct.

Where | state facts that fall outside my personal knowledge, | aftach confirmatory
affidavits of those persons who are able to confirm the correctness and the

veracity of those facts.

Where | make submissions of law, | do so on the advice of my legal advisors.
Any allegation that | do not deal with directly in this affidavit is denied.

| have read the founding affidavit of Mr Mesheck Mandlenkosi Mbangula
("Mr Mbangula") and the supporting affidaviis of Ms Gladys Nester Ndebele
("Ms Ndebele") and Thelma Thandekile Nkosi ("Ms Nkosi") together with the

attached documents.

For convenience, | retain the acronyms retied on by the Applicant’s in paragraphs

1-2 of the founding affidavit to denote their respective organisations, being:

|




Mining Affected Communities United in Action (‘MACUA”), Women from Mining
Affected Communities United in Action ("WAMUA®), and Mining and

Environmental Justice Community Network of South Africa ("MEJCON?").

I note that the relief sought in this application is similar to the relief sought in the

intervention application brought by Lawyers for Human Rights ("LHR") in the

matter of Bakgatla ba Sefikile Community and Others v Chamber of Mines of

South Africa and Another (73890/17).

This affidavit is structured as follows:

9.1. the relevant background to the Reviewed Broad-based Black Economic
Empowerment Charter for the South African Mining and Minerals
industry published in Government Gazefte No. 40923 on 15 June 2017
(“2017 Mining Charter”);

9.2. the public participation process;

9.3. meaningful engagement with the Applicants and mining affected

comimunities;

94. the 2017 Mining Charter and mining affected communities; and
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g.5. opposition to the independent relief that the Applicants seek in the
judicial review application brought by the Chamber of Mines against the

Minister (“the Main Application”).

10. Under each of these themes, | also deal with the key allegations made in the
founding papers. Finally, | respond seriatim to the remaining allegations in the

founding papers.
RELEVANT BACKGROUND TO THE 2017 MINING CHARTER

11. | provide an extensive overview in my answering affidavit to the Main Application
of the processes which led to the 2004 Mining Charter, the 2010 Mining Charter,
the Assessment of the Broad-Based Socio-Economic Empowerment Charter for
the South African Mining Industry (Mining Charter) May 2016 (2015
Assessment’), the draft 2017 Charter, and the 2017 Charter. To avoid
overburdening the court file, in this answering affidavit | deal only with the

information necessary for the purposes of this intervention application.

12. The economic, political and social legacy inherited by the democratic South
African government in 1994 was one characterized by the racial exclusion of the
majority of South Africans from the mainstream economy. There was, and
unfortunaiely still is, a massive disparity in access to, control over and ownership
of resources in the economy, and in the mining industry in particular as described

more fully in the answering affidavit to the Chamber's review application.

Mk wA e




13.

14.

15,

16.

in this context, Parliament enacted the Mineral and Petroleum Resources
Development Act 28 of 2002 ("MPRDA" or “the Act’) as a measure infer alia to
introduce historically disadvantaged South Africans ("HDSA") into the mining

industry in an incremental, meaningful and sustainable manner.

Following my appointment as the Minister of Mineral Resources on
23 September 2015, 1 was confronted with requests from various stakeholders
for certainty in the relation to the drafting of an amendment to the 2010 Charter.
The requests were as a result of uncertainty in the mining industry, and that the

South African economy was in recession.

In response to this overwhelming request for certainty, in February 2016, |
attended my first mining indaba and very explicitly undertook to bring certainty
and finality to question of the drafting of a new Charter within a year, taking inta
account all representations made on the issues. | made this commitment to the

entire industry.

In about March 2016, a Mining Industry Growth, Development and Employment
Task Team ("MIGDETT") meeting was held between the relevant stakeholders.
The Department of Mineral Resources (“Department”) presented the content of
the draft 2017 Charter at this meeting. In that context, the various stakeholder
representatives made their respective submissions. They did not have sight of
the content of the draft 2017 Charter before then. It proposed an incremental
build-on to the 2010 Charter which in turn incrementaliy built on the 2004 Charter.

Each of the successive charters was based on principles and objectives
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enshrined in the Consiitution and the Mineral and Petroleum Resources
Development Act 28 of 2002 (“MPRDA”"). Each charter built incrementally upon

its predecessor,

17. The draft 2017 Charter took into account the submissions of relevant
stakeholders and the 2015 Assessment. Once the preparation of the draft 2017
Charter was concluded internally | wrote o the key stakeholders in the mining
industry in early April 2016 and informed them of my intention to publish the draft
2017 Charter for public comment and input. The draft 2017 Charter was not final
in effect and was prepared by the Department through a series of engagements

for the purposes of the public participation process which | detail below.
THE PUBLIC PARTICIPATION PROCESS

18. In accordance with the Department's long-standing practice, the draft 2017
Charter was published for public comment on 15 April 2016 in Government
Gazette No 39933. In the covering notice page, to which the draft 2017 Charter
was attached, | invited interested and affected parties to submit written
representations on the draft 2017 Charter within 30 days. | further provided that
submissions would be received by hand-delivery, email or post. A copy of the

covering notice page is attached and marked as annexure "RA1".

19. The 30-day comment period, in addition to being a long-standing practice of the
Department, reflects section 10 of the MPRDA which requires notice to interested

and affected parties to submit comments within 30 days in relation to applications
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20.

21,

for prospecting rights, mining rights, and mining permits. As detailed below, the
publication of draft 2017 Charter was only the beginning of what would become

a public participation process which lasted for over a year.

On 15 April 2016, the Department issued a Media Statement titled “Minister
Zwane publishes draft reviewed mining charter for comment” alongside the
gazetting of the draft 2017 Charter for public comment. In the statement, the

Department stated that:

“The draft reviewed Charter seeks lo, inter alia, strengthen the efficacy of
the Mining Charter developed in terms of section 100 of the Mineral and
Petroleun Resources Development Act, 2002 (Act No 28 of 2002)
(MPRDA) as one of the tools for effecting meaningful transformation of the
South African mining and minerals industry. The draft reviewed Mining
Charter further seeks to infegrate Government's transformation policies and
legisiation in order to enhance the ease of doing business, create regulatory

clarity, predictability and certainty.”

The statement concluded stating that “interested and affected parties are hereby
invited to submit written inputs and comments as per the Gazette notice, no later
than 31t May 2016." The publication of the draft 2017 Charter for comment
appeared widely in many news publications and the draft 2017 Charter was
available on many websites, including the Department's. A copy of the media
statement is attached and marked as annexure "RA2". It was also published

online and is available at. hitp:///iwww.dmr.gov.za/publications/summary/292-




22.

23.

24.

25,

media-statements-2016/8840-media-statement-minister-zwane-publishes-draft-

reviewed-mining-charter-for-comment-15-april-2016. himi.

The Department received just over 60 wriiten representations from various
stakeholders in response to its invitation for comments from interested and
affected parties on the draft 2017 Charter. A broad summary of those
submissions is contained in the attached table marked as annexure “RA3’. it is
clear from the table that the representations received, including from
representatives of mining affected communities, were considered by the
Department and responded to. In certain instances, representations received

were incorporated in the 2017 Charter,

in addition to inviling written submissions from any interested and affected
parties, which included mining affected communities and individuals, the
Department set aside a period of 4 weeks after the deadline for written

submissions closed, in order to receive face-to-face follow up representations.

Thereafter, for part of June 2018, the entire month of July 2016, and for the early
part of August 2016, on a daily basis, the Department conducted face-to-face
consultations with individual entities and groups of entities. For illustrative
purposes | aitach as “RA4" a copy of the then itinerary for the limited period of 8

June 2016 until 28 July 20186.

For the purposes of this application, the itinerary documents reveal that the

Department consuited with just under 50 stakeholders following the closing date
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28.

27.

for representations on the draft 2017 Charter, which included government
departments and regulatory bodies, the Chamber of Mines, the National Union
of Mine Workers and the Association of Construction and Mining Union, mining
companies, law firms, civil society organisations, representatives of mining

affected communities, and academics.

The deponent to the founding affidavit has made a number of allegations on
behalf of MACUA (and the other Applicants) regarding the Minister and
Department's failure to consult with the Applicants. These allegations are often
framed in general and broad terms without any reference to underlying detail, or
fact, or supporting documents. The essence of the ciaim being made is that
communities and organisations representing communities, such as the
Applicanis, were not consulted. As will be demonstrated below with reference to
the indisputable facts and underlying documents, these bald sweeping

allegations are incorrect and unsustainable.

As described above, the Department had extended a general invitation to any
and all interested parties to comment on the draft 2017 Charter. [n relation to
MACUA, the First Applicant, the Depariment had gone much further than that.
The Department had specificially invited MACUA to make representations on the
draft 2017 Charter. The reason for this was because MACUA representatives
persistently made unfounded and incorrect allegations about not being included
as part of the legislative process in drawing the MPRDA. Mr Mosa Mabuza (the
Deputy Director General in the Department), specifially requested the

Department to invite MACUA representatives as part of the outreach to




28.

29.

community organisations and representatives. His confirmatory affidavit is
attached. The invitation was extended to MACUA in about early July 2016. The
relevant department officials who sent the invitations out are Ms Jeaniffer Ntomi
{Assistant Director Mineral Policy Development) and Mr Mukonde Ndou
(Assistant Director Mineral Policy Development). Their confirmatory affidavits

are attached.

MACUA came to the relevant consultation scheduled for 19 July 2016. The
MACUA representatives were scheduled to engage the Department for an hour
on Tuesday, 18 July 2016 between 14h00 and 15h00 at the Department’s offices,
within which they were required to make their submissions on the draft 2017
Charter and debate them with Department officials. A copy of the Department’s

contemporaneous timetabie reflecting this is attached as “RAS5”.

The MACUA delegation was in fact given more than the designated hour that
they were allotted in order to complete their presentations and debate them with
the Department. This was because the approach consistently adopted by the
Department in the consultation process was one in terms of which all interested
parties were given as much time as required in order to say what they wished to
say. The hour long allocated time slot was ireated by the Department as a guide
and did not act as a limiting factor on parties who sought to make
representations. Often, the time periods set out in the itinerary ran over and the
Department finished the day's consultations much later. This is because the
Department sought to afford every interested party a full opportunity to make

complete and meaningful representations.
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30.

31.

32.

The MACUA delegation comprised at least ten people. The two speakers on
behalf of MACUA were Mr Leslie Hlabane and a Mr Mesheck Mbangula. They
identified themselves as such. The MACUA representatives arrived with Action
Aid representatives as part of their own delegation. The Department had not
extended a specific invitation to Action Aid. The MACUA representatives, on
their own accord, elected to share their time with the Action Aid representatives,

whom they brought along as part of their own delegation.

The sole document that the MACUA representatives spoke to and presented to
the Department was its People’'s Mining Charter. A copy of the document
presented to the Department is attached marked “RAB". 1 point out that this
document was presented as a final charter on 19 July 2016. It states in its ierms
that it was “was adopted on 28 June 2016". However, the deponent to the
founding affidavit, Mr Mbangula, states at paragraph 64 that the “People’s Mining
Charter” was adopted by MACUA “on 26 July 2016". This is a month later, and
several days after MACUA's presentation to the Department. 1 merely highlight
the discrepancy: MACUA appears {0 be relying on two final so-called People’s
Mining Charters adopted in “Berea” by unnamed communities on two different

dates.
Mr Nhianhla Jali, a Deputy Director in the office of the Director General: MMR (at

that date, and presently) was present at the meeting on 19 July 2016. As was

Mr Sibusiso Kobese and Ms Jeaniffer Nfomi. They confirm what transpired at
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33.

34.

the meeting and the approach of the Department. Their confirmatory affidavits

are attached.

While the Department has no record of receiving separate written
representations from the remaining two Applicants, the Centre for Applied Legal
Studies ("CALS"), the legal representatives to the Applicants in this application,
submitted a written and made an oral representation to the Department arguing,
among other things, that a more extensive public participation process be
undertaken with mining affected communities (including all of the Applicants
whose specific interests were advanced by CALS) and that the 30-day period for

public comment was insufficient for mining affected communities.

The CALS written representation submitted to the Department is attached
marked "RAY". it is headed "“Comments regarding the draft review BBE Charter
for SA Mining and Minerals Industry.” Itis dated 19 May 2016. The CALS written
representations were authored by Mr Robert Crous and Mr Louis Snyman and
provided to the Department on 20 July 2016, The CALS oral presentation was
made to the Department on 20 July 2016 by Mr Louis Snyman. CALS was
afforded a full and proper opportunity to consult on behalf of the communities
they represented. A copy of the Department's contemporaneous timetable
reflecting CALS’ opporiunity to make representations on Wednesday, 20 July
2018 between 11h00 and 12h00 is attached as “RA8". In response to CALS’
submissions, the Depariment made it clear that it was open to further

engagements on the draft 2017 Charter before it was gazetted for
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35.

36.

37.

38.

38.

Mr Nhlanhla Jali, Mr Sibusiso Kobese and Ms Jeaniffer Ntomi were also present
at the CALS representations. They confirm what transpired at the meeting on the
20" of July 2016 and the approach of the Department. Their confirmatory

affidavits are attached.

The Third Applicant also states that it consulted with the Depariment in July 2016,

alongside the Centre for Human Rights.

The Department had originally intended to finalise the 2017 Charter and publish
it by the end of October 2016. However, there was intense interest in the
2017 Charter. Many persons and entities who had not made writien submissions
sought to make oral representations, which the Department endeavoured to

consider and accommodate,

For these reasons, inter alia, | took a decision in August 2016 (after conferring
with the relevant representatives of the Department) to extend the period for

public consultations for several months.

During that period, the Department consulted, infer alfa, with around 22 groups
of stakeholders, including with Black Person shareholders, various mining
affected communities, traditional leaders, emerging black miners, major
commercial and private banks and other major financial institutions (including the
Industriai Development Corporation and the Public Investment Corporation). |

attach hereto a copy of a document marked as "RA9” and headed “Continued
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40,

41.

Stakeholder Engagements on the Gazetfed Draft Reviewed Mining Charter,
2016 - List of Engagements (August 2016 to 21 April 2017)” which was drawn up
at the relevant time. it illustrates the comprehensive, intensive and detailed
nature of the public participation process that was embarked upon, at my

instruction.

The Applicants’ insinuation that there was no consultation with communities,
generally, is also misplaced and incorrect. In the North-West and Limpopo
provinces from where the Applicants hail, there was extensive consultation with
communities. For example, the Department consuited with about 52 Kgosis and
other individuals and entities claiming to represent formal and informal
community organisations and interests in the North-West province. | point out
that local villagers elect headmen who sit on a fribal councit presided over by a
Kgosi. The Kgosi's represent the interests of the communities that fall under
them. The consuitative process was by no means confined fo traditional leaders.
It was open to and attended by any interested person and organisation. Such
consultation occurred on 29 June 2016. It was preceded by local media
advertisements and radio announcements in the area inviting interested parties

to the consultative process.

At least a dozen Departiment officials were present at the consultation on 26 June
2018, including the following: Ms Bongiwe Mabusela (Director: Empowerment
Transactions Assessment), Ms Seipati Dhlamini (Acting Deputy Director
General), Mr Nhlanhla Jali, Mr Sibusiso Kobese, Ms Sibongiie Malie, Mr

Nthokozisi Mtshali {Deputy Director. Mineral Policy Development), Ms Motlatso
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42.

Kobe (Chief Director), Mr Rendani Muthige (Deputy Director: Mineral Policy
Development), Mr Mosa Mabuza, Ms Modilati Malapane (Acting Chief Director),
and Ms Jeaniffer Ntomi. Their confirmatory affidavits are attached. | was also
present. The attendance registers that were filled in on the day, which are by no
means complete (since a significant portion of the attendees did not sign), are

attached marked as "RA10".

Similar consultations with community organisations were held in other pars of
the country. | cite another example. On 18 November 2016 the Department held
community consultations in the Free State, at the Matjhabeng Local Municipality
at the Toronto community hall in Welkom. At least a dozen Department officials
were present, inciuding the following: Mr Sibusisc Kobese, Ms Sibongile Malie,
Mr Nthokozisi Mtshali (Deputy Director: Mineral Policy Development), Ms
Motlatso Kobe {Chief Director), Mr Rendani Muthige (Deputy Director: Mineral
Policy Development), Mr Mosa Mabuza, Ms Modilati Malapane (Acting Chief
Director), Ms Seipati Dhlamini, Mr Nhlanhla Jali and Ms Jeaniffer Ntomi. Their
confirmatory affidavits are attached. There were several community
organisations present including the Thabang Concerned Residenis Forum,
Matjhabeng Municipality representatives and other local municipality
representatives, the Mens Forum, the Progressive Black Business Forum and
several other different community fora. | attach the attendance registers that
were filled in on the day marked as ‘RA11". These are by no means complete

(since a significant portion of the attendees did not sign the register).
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43. The Department officials, overseen by Ms Sibongile Malie, recently (in the week

44,

45,

46.

leading up to 9 November 2017) drew up a schedule summarizing some of the
community consultations that occurred in 2016. | attach hereto the scheduie
marked as “RA12". it demonstrates the incorrectness of the allegations of a lack
of consultation with mining communities (whether as host communities or
affected communities), including communities in the areas from which the

Applicants hail.

During this extended consultation period, the Department also received further
written submissions from, among others, the Chamber of Mines on
19 September 2016, which | detall in my answering affidavit in the
Main Application. As F've indicated, this courtesy was extended to all interested

and affected parties, including mining communities,

in around November 20186, the Department presented its latest thinking on the
then evolved draft 2017 Charter to the Parliamentary Portfolio Committee. It had
evolved as a result of the Depariment's public participation process over the
preceding months. The parliamentary portfolio committee meeting is an open

public hearing.

Following the public participation process which commenced on 15 April 2016
with the publication of the draft 2017 Charter for public comment, and included
over 11 months of engagements with stakeholders in the mining industry,
including mining affected communities, on 15 June 2017 the 2017 Mining Charter

was published in the Government Gazette.
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MEANINGFUL ENGAGEMENT WITH THE APPLICANTS AND MINING AFFECTED

COMMUNITIES

47. The Applicants do not challenge the extensive public participation process that

48.

49,

the Department engaged in for over a year following the gazetting of the draft
2017 Charter, arguing only that the Department failed to “meaningfully engage”
with them in the drafting and the finalisation of the 2017 Charter. The Applicants

seek to review and set aside the 2017 Charter on procedural grounds.

In Part B of the notice of motion, the Applicants seek to, infer alia, review and set
aside the 2017 Charter “for lack of meaningful engagement in the drafting of the
Charter with mining affected communities as key stakeholders”. In their founding
papers, the Applicants argue that the there was a failure to meaningfully engage
with the applicants in the drafting and the finalisation of the 2017 Charter
{(see para 44). Both allegations are denied and, as demonstrated above, are

entirely incorrect.

As is evident from the table, the itinerary, and the list of engagements detailed
above and annexed hereto, the draft Charter published for public comment on
15 April 2016 was not, in any way, final in effect. The draft version of the Charter
published for public comment was subject to the extensive public participation
process which | detail above. The Depariment, in finalising the 2017 Charter

considered and incorporated oral and written representations from muitiple
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50.

51.

52.

stakeholders in the mining industry, including mining affected communities and

the Applicants.

The founding papers are aiso unclear as to whether the Applicants contend that
the public participation process failed to engage the Applicants “as movements
of mining affected communities” (see paras 44 and 65) or mining affected
communities specifically (see paras 72, 101, 118 and 131). In either instance,
the claim is denied and incorrect. The Department meaningfully engaged directly
with the Applicants and their legal representatives and, additionally, the
Department meaningfully engaged mining (host and affected) communities, as

stakeholders in the mining industry.

| refer to the extensive and detailed examples listed above. It is clear from the
responses of the Department detailed in the list of engagements that the
submissions made by the communities in the consultations were meaningfully
considered by representatives of the Department, enabling the communities to
learn more about the draft 2017 Charter and have a meaningful say in its

development.

Further, the Department advised during these community consultations that it
recognised mining affected community as stakeholders in the mining industry; it
is committed to improving relations with its stakeholders; and that it has an
open-door policy, a policy which remains in effect for any mining and mineral

related queries or concerns stakeholders may have.
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53. The Department provided meaningful opportunities for public participation
processes and, in doing s0, took measures to ensure that interested and affected
persons were given a meaningful opportunity to be heard and their views
considered. As detfailed above, the Depariment did this to ensure the

participatory nature of the drafting process of the 2017 Charter.

54. The Department, in the circumstances, took reasonable steps to ensure that all
stakeholders were afforded the opportunity to engage in this process. It
consulted with the First and the Third Applicant on the Applicants’ own version.

The consultations were meaningful and considered by the Departiment.

THE 2017 MINING CHARTER AND MINING AFFECTED COMMUNITIES

5. The Applicant’s do not support the case of the Chamber of Mines in the Main
Application (at paras 19 and 77). On multiple occasions they acknowledge the
important provisions that the 2017 Charter extends to mining affected

communities. These include, but are not limited fo:

§56.1. The 2017 Charter “has been drafted as a document with a number of
provisions for the benefit of communities. The Charter has catered for
mine communities and defines a mine community as a community where
mining takes place, major labour sending areas, as well as adjacent
communities within a local municipality, metropolitan municipality and/or

district municipality (at para 89).”
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56.

55.2.

55.3.

55.4.

55.5.

“The preambie of the 2017 Mining Charter acknowledges that although
the MPRDA has transferred the ownership of mineral wealth of the
country to all the people in South Africa, under the custodianship of the
state a proliferation of communities living in abject poverty continues to
be a large characteristic of the surroundings of mining operations

(at para 90)."

“In its objectives, the Mining Charter undertakes to ensure the
enhancement of social and economic welfare of Mine Communities and
major labour sending areas in order fo achieve social cohesion

{(at para 91).”

“The Mining Charter has further made provision for 8% of total shares by
the mining right holder tc be held in the form of a community trust
managed by an agency cailed the Mining Transformation and

Development Agency ("MTDA") (at para 82).”

Increases in the shareholding of Black Persons (at para 69.6)

In this light, and as a result of the extensive public participation process that |

detail above, it is clear that the Applicants were consulted and had a reascnable

opportunity to engage in the process. it is clear further that the 2017 Charter, on

the Applicants' own version seeks, to better the lives of HDSAs, including those

living in mining affected communities, in an incremental, meaningful and

sustainable manner,
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OPPOSITION TO THE RELIEF THAT THE APPLICANTS SEEK IN THE MAIN

APPLICATION

57. As indicated by my attorney in correspondence to the Judge President and the
Deputy Judge President dated 12 October 2017 and attached to the founding
papers as annexure "RA13", | abide by the decision of the court only insofar as

the Applicants seek leave to intervene in relation to Part A of this application.

58. In terms of Part B of this application, which seeks to review and set aside the
2017 Charter as a result of a lack of meaningful engagement in the drafting of
the 2017 Charter with mining affected communities as key stakeholders, the
application should to be dismissed, with no order to costs. The applicants have
failed to make out a proper case for the reviewing and setting aside of the 2017

Charter.

59. Within the discretion of the Court, | do not oppose the declaratory relief that the
Applicants seek in paragraph 4 of the notice of motion but | take the view that it
is unnecessary given that the Department already views mining affected

communities as stakeholders in the mining industry.

SERIATIM: ANSWERING AFFIDAVIT OF MESHACK MANDLENKOSI MBANGULA

AD PARAS 1-4

60. The allegations in these paragraphs are noted.
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AD PARAS 5-8

61. The allegations in these paragraphs are noted.

AD PARAS 8-9

62. The allegations in these paragraphs are admitted.

AD PARA 10

83. The allegations in this paragraph is noted, save that the application to this matter
of section 6 of the Promotion of Administrative Justice Act 3 of 2000 (“PAJA"),
and PAJA in general, is denied. Further arguments in this regard will be raised
by my legal representatives in argument before this court.

AD PARA 11

64. The allegations in this paragraph are noted.

AD PARAS 12-17

65. The allegations in these paragraphs are admitted insofar as they are recorded in

the correspondence between the parties.
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AD PARAS 18-26

66. The allegations in these paragraphs are noted, save that the allegations in para

24 are admitted.

AD PARAS 27-40

67.

68.

89.

70.

At the meeting with the Deputy Judge President on 20 October 2017, he noted

that the parties could not reach agreement.

CALS and LHR indicated that they wished to bring self-standing review
applications, and in order to accommodate them, the timetable for the ventilation

of the Chamber’s review application ought o be revised.

The Chamber and the Minister disagreed. They contended that the timetable
had been agreed per Directive of the Judge President. Furthermore, they pointed
out that the intervening parties knew from at least June 2017 that this dispute
was pending in court, and that the intervening cannot hold the agreed timetable

and the court process to ransom merely to accommaodate their convenience.

My legal representatives repeated the stance that the Department and | have
held since inception: namely, that all interested parties should be allowed to
contribute fo the debate, but that this should in no way throw the agreed timetable

out of kilter.
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71. The Deputy Judge President ruled firstly that the timetable in terms of which this
hearing was to occur on 13 and 14 December was effectively cast in stone by
Directive of the Judge President and was not to be disturbed, and secondly that
CALS and the LHR were at liberty to approach the urgent court should they so
wish, with any self-standing review application and/or any intervention

application.

72. | note that the intervening application does not in any way seek to throw the

agreed timetable and the proposed hearing dates out of kiiter.

73. 1 attach a confirmatory affidavit of my instructing attorney, Mr Goitse Pilane, who

was present at the meeting and who confirms the above.
74. Save as aforesaid, the allegations in these paragraphs are noted.
AD PARA 41
75. The allegations in this paragraph are admitted.
AD PARA 42-43
76. The allegations in these paragraphs noted.

AD PARA 44
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77. As detailed above, the Department engaged in a meaningful, comprehensive,

78.

79.

80.

intensive and detailed public participation process for over a one-year period
which inciuded stakeholders in the mining industry, including mining affected

communities such as the Applicants.

The alleged failure of the Department io meaningfully engage the Applicants is

factually and legally incorrect. | note that the Appiicants make no further

arguments relating to section 24 of the Constitution — which is mentioned in bald

and fleeting terms - in the founding papers.

As stated above, | deny that PAJA applies to this matter.

Save as aforesaid, the allegations in this paragraph are denied.

AD PARAS 45-47

81.

The allegations in these paragraphs are noted.

AD PARAS 48-64

82.

The Mining Lekgotla is not a state function or state initiative, although the
Department does participate therein. To the best of my knowledge, the
Department and the Minister had no role in, or kowledge of, the alleged exclusion

of MACUA representatives.
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83.

The consultative process in relation to any amendments to the MPRDA would
have run their ordinary course, that applies to the promulgation of any legislation.
The First Applicant necessarily would have had the opportunity to engage the

prescribed legistative consultative processes in that regard.

84. The contradictory allegations regarding the so-called People's Mining Charter,
adopted by an unnamed group of persons in relation to unidentified communities
on an unclear date in “Berea” has been dealt with above.

85. Save as aforesaid, the allegations in these paragraphs are noted.

AD PARA 65

86. The allegations in this paragraph are denied. As | have detailed above, there was
an extensive public participation process which included the Applicants. The
claim that there was no consultation is clearly misleading and incorrect.

AD PARA 66

87. The allegations in this paragraph are noted. | note further that the Applicants at

para 91 of the founding papers support the 2017 Charter stating: “In its
objectives, the Mining Charter undertakes to ensure the enhancement of social
and economic welfare of Mine Communities and major labour sending areas in

order to achieve social cohesion”.
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AD PARA 67

88.

89.

80.

These allegations have been dealt with above.
| admit that the draft 2017 Charter was published on 15 April 2017.

| deny that the draft 2017 Charter was not published on another accessible forum
and that MACUA and the Second and Third Applicant could not access the draft

2017 Charter.

91. [ note that the Applicants only became aware of the draft 2017 Charter through
Action Aid.

92. SGave as aforesaid these allegations are denied.

AD PARA 68

93. The allegations in this paragraph are denied. The draft 2017 Charter was publicly

accessible,

AD PARAS 69-74

94. The allegations in these paragraphs have been dealt with above.
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95.

96.

97.

08.

99.

100.

101.

102.

As described above, the Department specifically consulted with the Applicants

and their legal advisors and communities in general.

| note that on MACUA’s own version, it did not advise the Second and Third

Applicanis of its meeting with the Department.

| deny that MACAU was at the mercy of other participants. While | note that
MACUA's submissions focused on deficiencies in the public pariicipation process

with respect to community participation, the claim is denied.

| deny that the Department only makes itself available to mining companies and

only approaches communities to seek people’s votes.

As | have detailed above, in finalising the 2017 Charer the Department
considered and incorporated oral and written representations from muitiple
stakeholders in the mining industry, including mining affected and host

communities and the Applicants.

As | have detailed above, | deny that the Department did not meaningfully engage
with stakeholders in the mining industiry, including mining affected and host
commnities.

| admit that the 2017 Charter was gazetted on 15 June 2017.

Save as aforesaid, the allegations in these paragraphs are denied.
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AD PARAS 76-79

103. The allegations in these paragraphs are noted.

AD PARAS 80-88

104. The letter described in para 86 was sent. The roll-over to the 15" of December
was a request made to the DJP. If that request cannot be accomodated, any
intervening parties or amicus curiae might be restricted to making only written

submissions.

105. | note that these paragraphs are an exact copy of paras 18-26 of the founding

papers.
106. Save as aforesaid, the allegations in these paragraphs are noted.
PARAS 89-100

107. The allegations in these paragraphs are noted, particularly the support

expressed by the Applicants for the 2017 Charter.
PARA 101

108. The aliegations in this paragraph are denied.
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108. As | have detailed above, the Department engaged in an extensive public
participation process. In finalising the 2017 Charter, the Depariment considered
and incorporated oral and written representations from multipte stakeholders in
the mining industry, including mining affected and host communities and the

Applicants and their legal representatives.

110. The Department throughout its public participation process endeavoured to
create a space for mutual understanding and the reaching of resolutions to
mitigate differences with stakeholders in the mining industry, including mining
affected communities.

AD PARA 102

111. The allegations in this paragraph are noted.

AD PARA 103

112. The allegations in this paragraph are noted.

AD PARAS 104-110

113. | am advised that these paragraphs deal primarily with questions of law and, if

necessary, will be dealt with in argument by my legal representatives.
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114, However, | note the admission in para 108.2 that the Applicants were invited to

consultative meetings during the pre-drafting process.
AD PARAS 111-117

115. | am advised that these paragraphs deal primarily with questions of law and, if

necessary, will be dealt with in argument by my legal representatives.

116. | expressly deny that the Deparment failed to meaningfully consuit.

117. As set out above, | repeat that the Department engaged in extensive
consultations, including with the Applicants and their legal representatives and
with mining (affected and host) communities.

AD PARA 118

118. | expressly deny that the Deparment failed to meaningiully consult.

119. As set out above, | repeat that the Depariment engaged in extensive
consultations, including with the Applicants and their legal representatives and

with mining (affected and host) communities.

120. Save as aforesaid the allegations in this paragraph are denied.

s




AD PARAS 119-123

121. | am advised that these paragraphs deal primarily with questions of law and, if

necessary, will be dealt with in argument by my legal representatives.

122. | expressly deny that the Department failed to meaningfully consult.

123. As set out above, | repeat that the Department engaged in extensive

consultations, including with the Applicants and their legal representatives and

with mining (affected and host) communities.

AD PARAS 124-130

124. | am advised that these paragraphs deal primarily with questions of law and, if

necessary, will be dealt with in argument by my legal representatives.

AD PARAS 131-133

125. These allegations have been dealt with above.

126. Save as aforesaid, the allegations in these paragraphs are denied.

AD PARAS 134135




127. | am advised that these paragraphs deal primarily with questions of law and, if

necessary, will be dealt with in argument by my legal representatives.

AD PARA 136

128. | deny that | did not engage with stakeholders in the mining industry, including

mining affected and host communities.

129. | expressly deny that the Deparment failed to meaningfully consult.

130. As set out above, | repeat that the Department engaged in extensive

consultations, including with the Applicants and their legal representatives and

with mining (affected and host) communities.

131. Save as aforesaid the allegations in this paragraph are denied.

AD PARA 137138

132. | am advised that these paragraphs deal primarily with questions of law and, if

necessary, will be dealt with in argument by my legal representatives.

133. | deny that | did not engage with stakeholders in the mining industry, including

mining affected and host communities.




134. | expressly deny that the Deparment failed to meaningfully consult.

135. As set out above, | repeat that the Department engaged in exiensive
consultations, including with the Applicants and their legal representatives and

with mining {affected and host) communities.

136. Save as aforesaid the allegations in this paragraph are denied.

AD PARA 139

137. | deny that the Department failed to engage to the Applicants in the preparation
of the 2017 Charter. | admit that mining affected communities are stakeholders

in the mining industry,

138. | am advised that the question of remedy will be dealt with in argument by my
legal representatives, save to note that the extensive public participation process
which the ['ve detailed above has cost and time implications. Further delays in
implementation of the 2017 Charter also impede the 2017 Charter's
transformation agenda and the implementation of provisions that benefit mining

affected communities.

139. Save as aforesaid the allegations in this paragraph are denied.

AD PARAS 140-141




140. | am advised that these paragraphs deal primarily with questions of law and, if

necessary, will be dealt with in argument by my legal representatives.

AD PARA 142

141. | expressly deny that the Department failed to meaningfully consuit.

142. As set out above, | repeat that the Department engaged in extensive
consultations, including with the Applicanis and their legal representatives and

with mining (affected and host) communities.

143. Save as aforesaid the allegations in this paragraph are noted.

AD PARAS 143-145

144. 1 deny that the Applicants were excluded from the public participation process.

145. As detailed above, | abide by the decision of the court to admit the Applicants as
intervening parties in relation to Part A of this application. Part B of this
application should {o be dismissed, with no order to costs, as the applicants have
failed to make out a proper case for the reviewing and setting aside of the 2017

Charter.

146. There is no need for the declaratory relief that the Applicants seek in paragraph

4 of the notice of motion.




147. Save as aforesaid, the allegations in these paragraphs are noted.

SERIATIM: SUPPORTING AFFIDAVIT OF GLADYS NESTER NDEBELE

AD PARAS 1-3

148. The allegations in these paragraphs are noted.

AD PARA 4

149. The allegations in this paragraph are denied inasmuch as they relate to a lack of
engagement by the Department in the preparation of the 2017 Charter, which |

have dealt with above.

AD PARA 917

150. It is noted that WAMUA alleges that it only became aware of the 2017 Chanrter in
July 2017. This is despite the Department meeting with MACUA (what appears
to be an umbrella body that hosts WAMUA) and despite the Department meeting
CALS (the legal representative of all the applicants who advanced the interests

of all the applicants including WAMUA), a year earlier on 19 July 20186.

151. Save as aforesaid, the allegations in these paragraphs are noted.




AD PARA 18

152. As | have detailed above, the draft 2017 Charter was not final in effect and was
subject to an extensive public participation process with stakeholders in the
mining industry, including mining affected communities, before it was finalised

and gazetted for implementation on 15 June 2017.

163. As | have detailed above, mining affected communities, and organisations such
as MACUA and the other applicants, were consulted during the preparation of
the 2017 Charter.

154. Save as aforesaid, the allegations in this paragraph denied.

AD PARA 19

1585. | expressly deny that the Department failed to meaningfully consult.

156. As set out above, | repeat that the Depariment engaged in extensive
consultations, including with the Applicants and their legal representatives and
with mining (affected and host) communities.

157. Save as aforesaid the allegations in this paragraph are noted.

AD PARAS 20-22
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158. | expressly deny that the Department failed to meaningfully consuit.

159. As set out above, | repeat that the Department engaged in exiensive

consultations, including with the Applicants and their legal representatives and

with mining (affected and host) communities.

160. Save as aforesaid the allegations in this paragraph are noted.

AD PARAS 23-27

161. The allegations in these paragraphs are noted. The Department endeavours, as

detailed above, to ensure that all stakeholders in the mining industry are

meaningfully consulted.

SERIATIM: SUPPORTING AFFIDAVIT OF THELMA THANDEKILE NKOSI

AD PARAS 14

162. The allegations in these paragraphs are noted.

AD PARAS §-8

1683. The allegations in these paragraphs are noted.

AD PARAS 912




164. The allegations in these paragraphs are noted, particularly that MEJCON

engaged in the extensive participatory process which | have detailed above.

AD PARAS 1315

165. | expressly deny that the Department failed to meaningfuilly consult.

166. As set out above, | repeat that the Department engaged in extensive

consultations, including with the Applicants and their legal representatives and

with mining (affected and host) communities.

167. Save as aforesaid the allegations in this paragraph are noted.

The Deponent has acknowledged that the Deponent knows and understands the

contenis efthis affidavit, which W?F\signed and sworn to or solemnly affirmed before

v
me at {Q M on Ufk November 2017, the regulations contained in
Government Notice No. R1258 of 21 July 1972, as amended, and Government Notice

No. R1648 of 19 August 1977, as amended, having been complied with,
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_overnment Printing Works has over the last few months implemeanted rules for mmpletmg and submitting the electronic
dobe Forms when you, the customer, submit your notice request.

1n line with these business rules, GPW has revised the notice submission deadlines for all gazettes. Please refer to the GPW
website www.gpwonling.co.za to famiiarise yourself with the new deadlines.

bn“comphance to these deadlines will result in your request being failed. Please pay spec;al attention to the different
. deadlines for each gazette.
Please note that any notices cancefled after the cancellation deadline will be published and charged at full cost.
Requests for cancellation must be sent by the original sender of the notice and must accompanied by the relevant notice
referenca number (N-} in the email body.
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take
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With effect from 01 Qctobyer, GPW will not longer accept amendments to notices. The cancellation process will need to be
followed and a new notice submitted thereafter for the next available publication date.

Many of our customers request immediate feedback/confirmation of notice placement in the gazette from our Contact Centre
once they have submitted their notice — While GPW deems it one of their highest priorities and responsibilities to provide
customers with this requested feedback and the best service at all times, we are only able to do so once we have started
processing your notice submission,

GPW has a 2-working day turnaround time for processing notices received according to the business rules and deadline
submissions.

Please keep this in mind when making inguiries about your notice submission at the Contact Centre.

GPW reminds you that all notice submissions MUST be submitted with an accompanying proof of payment (PoP) or purchase
order (PO}, If any PoP's or PQ's are received without a notice submission, it will be failed and your notice will not be
processed,

When submitting your notice request to submit.egazette@gpw.gov.za, please ensure that a purchase order {GFW Account
customer) or proof of payment {non-GPW Account customer) is included with your notice submission. Al documentation
relating to the notice submission must be in a single email.

A reminder that documents must be attached separately in your email to GPW. {In other words, your email should have an
Adobe Form plus proof of payment/purchase order — 2 separate attachments — where notice content is applicable, it should
also be a 3rd separate attachment),

O Single notice, single emaif — with proof of payment or purchase order.
0 all documents must be attached separately in your email to GPW.
O 1 notice =1 form, i.e, each notice must be on a separate form
[ Please submit your hotice ONLY ONCE.
d Requests for infarmation, quotations and inquiries must be sent to the Contact Centre ONLY.
@  The notice information that you send us on the form is what we publish. Please do not put any instructions in the

emall body.
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GovernMmeNT NOTICES ® (GOEWERMENTSKENNISGEWINGS

DEPARTMENT OF MINERAL RESOURCES
NO. 450 15 APRIL 2016

REVIEWED BROAD BASED BLACK-ECONOMIC EMPOWERMENT
CHARTER FOR THE SOUTH AFRICAN MINING AND MINERALS
INDUSTRY, 2016.

PUBLICATION OF AND INVITATION TO COMMENT ON THE DRAFT
REVIEWED BROAD BASED BLACK-ECONOMIC EMPOWERMENT
CHARTER FOR THE SOUTH AFRICAN MINING AND MINERALS
INDUSTRY, 2016.

{, Mosebenzi Joseph Zwane, MP, Minister of Mineral Resources,
hereby publish the draft Reviewed Broad Based Biack-Economic
Empowerment Charter for the South African Mining and Minerals
Industry, 20186 {drafl Reviewed Mining Charter) for public comments.

Interested and affected parties are hereby invited to submit written
representations on the draft Reviewed Mining Charter. The aforesaid
representations must be marked for the attention of Ms Sibongile Malie
and hand delivered, emailed or sent by post, within 30 days of
publication of this notice to the following addresses:

70 Mentiies street Privale Bag x59
Trevenna Campus Arcadia
Sunnyside or 0001.

0007.

Email address: Sibongile Malie@dmr.gov.za

A copy of the draft Reviewed Mining Charter, 2016 is attached hereto.

e— )
s
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REVIEW OF THE BROAD-BASED BLACK-ECCONOMIC
EMPOWERMENT CHARTER FOR THE SOUTH AFRICAN MINING AND
MINERALS INDUSTRY

Thig guzelte is also-aailable free online at wavw:giiwonli
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PREAMBLE

The systematic marginalization of the majority of South Africans. facilitated by
exclusionary policies of the apartheid regime, prevented Black people. as
defined herein, from owning the means of production and from meaningfu
participation in the mainstream economy. To redress these historic
inequalities, and thus give effect ioc section 9 (equality clause) of the
Constitution of the Republic of South Africa, 1996 (Constitution). the
democratic government enacted. inter alia. the Mineral and Pelroleum
Resources Development Act. 2002 (Act No. 28 of 2002) (MPRDA)

The objective of the MPRDA is to facilitate meaningfu! participation of Black
peopie in the mining and minerals industry. In particular, section 100 {2} {(a) of
the MPRDA provides for the development of the Mining Charler as an
instrument o effect transformation with specific targets. Embedded in the
Mining Charier of 2002 is the provision to review the progress and determine

what future steps, if any, need to be made to achieve its objectives.

in 2009, consistent with this provision, the Department conducted a
comprehensive assessment to ascertain the progress of transformation of the
industry against the objectives of the Charter in the mining industry. The
findings of the assessment identified a number of shortcomings in the manner
in which the mining industry has implemented the varicus elements of the
Charter, viz. ownership, procurement, employment equity, beneficiation,
human resource development, mine community deveiopment, housing and
living conditions, ali of which had not embraced the spirit of the Charter to the
letter. To overcome these inadequacies, amendments were made to the

Mining Charter of 2002 in order to streamline and expedite attainment of ils

This gazette s also-available troe onlio al Wik
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objectives. Additionally, the review of the Charter infreduced an element of

sustainable growth of the mining industry, which sought to ensure sustainable
transformation and growth of the mining industry.

As of 2014, the Mining Charter had been in force for a decade. This served as

the opporiune time to conduct a second assessment of levels of compliance by

mining companies with the Amended Charter of 2010. This second assessment
has revealed the following.

Although there was a noticeable improvement in levels of compliance,
there still remains a long way for the mining industry to be fully
transformed

Notwithstanding a patcity of companies of all sizes that have fully
embraced the spirit of the Mining Charter, there's an extremely varied
performance that seems fo suggest a compliance-driven mode of
implementation, designed only to protect the “social license o operate”.
Whereas the MPRDA has transferred the ownership of the mineral wealth
of our country to all the people of South Africa, under the custodianship
of the Sfate. a proliferation of communities living in abject poverty
continues to be largely characteristic of the surroundings of mining
operations.

Limited progress has been made in embracing the broad-based
empowerment ownership in terms of meaningful economic participation
of Black South Africans, The trickle flow of benefits that ought not only to
service the loan, but also include cash-flow directly to BEE pariners, is
vastly limited. To this end, the interests of mineworkers and communities
are typicaily held in nebulously defined Trusts, which constrain the flow of
benefits to intended beneficiaries. As a result, the mining industry has

broadly been faced with increasing tensions with both workers and host
communities.

This:gazettels also avalable froe anfine:af Wilanwonline: s 2
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It is against this backdrop that Government initiated another review process in
2015 aimed at strengthening the efficacy of the Mining Charter as one of the

tools for effecting meaningful transformation of the mining and minerals
industry.

The review process takes into account the need to align and integrate
Government poticies to remove ambiguities in respect of interpretation and
create reguiatory certainty. In this regard the reviewed Mining Charter is
aligned to the provisions of the Broad-Based Black Economic Empowerment
Act 2003 (Act No 53 of 2003) and the Codes of Good Practice {DT1 Codes).

The reviewed Mining Charter introduces new definitions, terms and targets to
effect alignment of the Mining Charter with the BBBEE Act and the Dti Codes.
The alignment of these policies intended to ensure meaningful participation of
black people as per the objects of the MPRDA and the mining charter and

provide for policy and regulatory certainty sought to invest in the development
of the industry.

i
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VISION

To facilitate sustainable transformation, growth and development of the mining
indusiry.

MISSION

To give effect fo section 100 (2) {a) of the MPRDA, section ¢ of the Constitution

and harmonise Government's transformation policies

This:gazetie ls.afso-available fres online atwwa.qpw
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DEFINITIONS

Government has identified a need to align and integrate the transformation reguiatory
framewark in order to remove ambiguities in respect of interpretation and bring about
regulatory certainty. in this regard the definitions of the terms BEE entity. Broad
Based Soccio-Economic Empowerment, Effective ownership, Black people and
Shareholder are aligned with the provisions of the BBBEE Act and the Dii Codes.

“BBBEE Act” means Broad-Based Black Economic Empowerment Act 2003 (Act
MNo. 53 of 2003) as amended;

“Broad-Based Black Economic Empowerment” means the viable economic
empowerment of all black people, in particular women, workers, youth, people
with disabilities and people living in rural areas, through diverse but integrated

socio-economic strategies that include, but are not fimited te-

(a) Increasing the number of black people that manage. own and control
enterprises and productive assels;
{b) Facilitating ownership and management of enterprises and productive

asseis by communities, workers, co-operatives and other collective
enterprises;

{c) human resource and skills development;

(d) achieving equitable representation in ali occupational categories and levels
in the workforce;

(e) preferential procurement from enterprises that are owned or managed by
black people, and

(fy investment in enterprises that are owned or managed by black people:
"Beneficiation” means beneficiation as defined in the MPRDA:

"BEE compliant company” in relation to the procurement element means a
company that complies with the Broad-Based Black Economic Empowsrment Act
2003 (Act No. 53 of 2003} and the Codes of Good Practice (DTI Codes).

Y
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"Black people" is a generic term which means Black Africans, Coloureds and
indians-

{a} Who are citizens of the Republic of South Africa by hirth or descent; or
{b) Who becams citizens of the Republic of South Africa by naturalisation:
(1) before 27 April 1984; or

(i) On or after 27 April 1894 and who would have been entitled to acquire
citizenship by naturalisation prior to that date;

“Calendar year" is defined as the one year period that begins on January 1™ and
ends on December 31%

“Community” means a coherent. social group of Black persons with interest or

rights in a particular area of land which the members have or exercise

communally in terms of an agreement. custom or law,

“Care skills and critical skills” means skills which are a basis for a compstitive
edge for an organization, such as mining engineers, mechanical engineers,

etectrical engineers, metailurgical engineers, chemical engineers and artisans;

“Effective ownership” means the meaningfui participation of black people in the

ownership voting rights, economic interest and management contrel of mining
entities;

“ESOPs" means Employees Share Ownership Scheme.

“Labour sending areas” areas from which majority of mineworkers both historical

and current are or have been sourced,

“Level of management” refers to line of demarcation between various managerial
positions;

i
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“Locally manufactured goods” refers to goods manufactured within the Republic
of South Africa.

“Locally based companies” refers {o companies that are domiciled within the
Republic of South Africa.

“Life of Mine"” means the number of years thatl a particular mine will be operatianal,

“Meaningful economic participation” includes, inter alia, the following key
altributes;

BEE transactions shall be concluded with clearly identifiable partners in the
form of BEE entreprenetrs, workers (including ESOPs) and communities.

. Some of the dividends shouid flow to the BEE partner throughout the term
of the investmeni. and for this purpose, stakeholders must engage the
financing entities in order to structure the BEE financing in a manner where
a perceniage of the cash-flow is used to service the funding of the structure,
while the remaining amount is paid to the BEE partners. Accordingly, BEE
enlities are enabled to leverage equity henceforth in proportion to vested
interest over the life of the transaction in order fo facilitate sustainable
growth of BEE partners;

-~ BEE partners shall have full shareholder rights such as being entitied to full
participation at annual general meetings and exercising of voling rights,
regardless of the legal form of the instrument used:

- Ownership shall vest within the timeframes agreed with the BEE:

“Mine Community” refers to communities where mining takes place and labour
sending areas;

“Mining Charter” means the broad-based black-economic empowerment Charter
for the South African Mining and Mineral Industry:

Wil
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“Ministerial Skills Development Trust Fund” refers to a lrust fund established by
the Minister for essential skills development activities such as ardisanal. bursaries,
literacy and numeracy and refiective of the proportional representation. but excluding
the mandatory skilis levy:

"MPRDA" means the Mineral and Petroleum Resources Development Act, 2002
(Act No. 28 of 2002) as amended:

“Social Development Trust” refers lo a social development fund established by the
Minister towards socic-economic development of local communities. capacity

building for black suppliers of goods (Capital and Consumable) and services.

"Shareheclder” means the holder of a share issued by a company and who is entered
as such in the certificated or uncertificated securilies register and/or a person whao is
entitfed to exercise any voting rights in relation to a company, irrespective of the form.
titte or nature of the securities 1o which those voting rights are attached:

“Smalt business’ means small business as defined in the National Smal! Business
Act, 1996 (Act No. 102 of 1996).

“Stakehoider” refers to a person, group, organisation, or system which affects or
can be affected by an organisation's actions which may relate to poiicies intended ta

allow the aforementioned to pariicipate in the decision making in which all may have
a stake.

wii
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PART A

1. OBJECTIVES OF MINING CHARTER

The Broad Based Black Economic Empowerment Charter for the South African
Indusiry, herein referred as the "Mining Charter’, is a government instrument
designed to effect sustainable growth and meaningfully transformation of the mining
industry. The Mining Charter seeks to achieve the following cbjectives:

(a) Promote equitable access o the nation's mineral resources to alt the people of
South Africa;

{b) Substantially and meaningfully expand opportunities for black people to enter
the mining and minerals industry and to benefit from the exploitation of the
nation's mineral resources:

{c} Uiilise and expand the existing skills base for the empowerment of black people
and to serve the commumnity;

(d) Promote employment and advance the social and economic welfare of mine
communities and major labour sending areas:

() Promole beneficiation of South Africa’s mineral commadities

This.gazetiais also:avallable fred-onling at wwwhgy
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2. ELEMENTS OF THE MINING CHARTER

2.1

OWNERSHIP

Effective ownership is a requisite instrument to effect meaningful integration of black

people into the mainstream ecenomy. In order to achieve a substantial change in

racial and gender disparities prevalent in ownership of mining assets, and thus pave

the way for meaningful participation of biack people for attainmeni of sustainable
growth of the mining industry. stakeholders must.

(a)

{c)

(d)

(e)

(f)

Q)
(h)

Achieve a minimum target of 26% ownership per mining right to enable
meaningfu! economic participation of black people taking into account the
provisions of section 37(2) of the Companies Act, 2008 (Act No 71 of 2008):
The 26% stake shall be allocated in not less than a minimum of 5% shares
equitably distributed amongst workers (in the formy of ESOPS). black
entrepreneurs and the community respaclively.

The aforementicned minimum community participation ang workers stake shail
be held in Trusts created by the community and the workers respectively and
registered with the Master of the High Court with jurisdiction.

The trusts must be constituted in terms of the Trust Property Control Act, 57 of
1988 (Act No. 57 of 1988) as amended and report to the South Africa Revenue
Services and the Department of Minera! Resources.

A communily and workers trust must include representation from the traditional
authorities and unions respectively.

Shareholders of the black empowerment stake must create Special Purpose
Vehicle (8PV) to manage the 26% black economic empowerment stake.

Each empowerment transaction must register an SPV.

There must be a BBBEE transaction for each mining right granted and one SPV
for each empowearment transaction.
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{i} The mining right holders must, with the concurrence of the BEE partners,
consolidate the empowerment transactions with the prior written consent of the
Minister.

(1} The afore mentioned SPV must register its own Memorandum of incorporation
(MOI} to regulate the black economic participation stake amongst the black
workers. black entrepreneurs and the community, consisient with refevant
provisions of the Companies Act.

(k) The MOI for the 3PV must address the following issues.

{iy appoiniment of joint representative:

{il) allocation of voling rights in respect of both the special and ordinary
resolutions;

(i} dispute resalution mechanism; and

{(iv) any other matter prescribed by the Companies Act

The only offsetting permissible under the ownership element is against the value of
beneficiation, as provided for by Section 26 of the MPRDA and elaborated in the
mineral beneficiation framework.

All existing mining right holders must align BEE transaction(s) conciuded prior to the
coming into operation of the amended mining charter 2010 with the reviewed mining
Charter 2016. Where a BEE partner or partners have exited, BEE contract has
lapsed or the previous BEE partner has transferred shares to a non-BEE company.
the mining right holder must within the three years transitional period from the date
of publication of the Charter review its empowerment credentials consistent with the
amended 2016 mining Charter

This gazatte is also avalfable Iree online at Wi gpwoNiDe.coza
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2.2 PROCUREMENT, SUPPLIER AND ENTERPRISE DEVELOPMENT

Enterprise development and local procurement are one of the key instruments to
achieve both competitiveness and transformation of the mining industry. H also
presents opportunities to expand economic growth that aliows for the creation of
decent jobs and widens scope for market access of South African capital goods.

consumer goods and services.

To achieve this. a mining right holder must ensure that procurement policies and
actual procurement is aligned to the following:

Capital goods

{a) A mining right holder must procure a minimum of 80% locally manufactured
capital goods from BEE compliant manufacturing companies

(b) 30% of the above 60% must preferably he given to small business
development which are BEE compliani, a minimum of 10% of the 30% must

be reserved for BEE compliant enterprise development.

Consumabhles

{a) A mining right holder must procure a minimum of 70% of locally manufactured
consumables from BEE compliant manufacturing companies,

{b) A minimum of 30% of the 70% must be given to small business development
which are BEE compliant. a minimum of 10% of the 30% must be reserved for
BEE compliant enterprise development,

Services

(a) A Mining right holder must procure a minimum of 80% services from BEE
compliant and iocally based companies.
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(s3] A minimum of 40% of the 80% must be given to smail business development
which are BEE compiiant, 2 minimum of 10% of the 40% must be resarved for
BEE compliant enterprise development.

(c) Mining right holders must utilise South African based facllities for the analysis
of 100% of sach company's mineral samples across the mining value chain.
A mining right hoider may not conduct sample analyses using foreign based
facilities without the prior written consent of the Minister.

Mining right holders shall before submitting the annual mining charter report to the
Department verify local content for capital and consumer goods as provided for
above with the South African Bureau of Standards (SABS), and

Multtinationai supplier of goods must annually contribute a minimum of 1% of annual
turnover generated from local mining companies towards socCi0-2CoNCIMIC
development of local communities, capacity building for BEE suppliers of goods

(Capital and Consumable) and services intc a Social Development Trust Fund
established by the Minisier for that purpose.

The trustees of the Social Development Trust shall include stakeholders from

organised business, arganised jabour and Governmert.

2.3 BENEFICIATION

The Government palicy on mineral beneficiation seeks to leverage the country's
comparative advantage in mineral resource wealth io be a fulcrum for
industriatisation by strengthening the linkages between mining and manufacturing.
Whilst other elements of this Charter will strengthen side stream linkages betwaen

mining and manufactwing (e.9. procurement, Human resource development efc.},
this element will sirengthen the downstream linkages.
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in this regard. the Mining Charter provides for a mechanism for companies to offset

up to 11 percentage of the 268% of the ownership reserved for black peopile.

2.4 EMPLOYMENT EQUATY

The purpose of Employment Equity Act. 55 of 1988, {Act No. 55 of 1988) (EE Act}is
to achieve equity in the workplace by prometing egual epportunity and fair treatment
in employment through the elimination of unfair discrimination; and implementing
affirmative action measures to redress the disadvantages iIn employment
experienced by designated groups, in order to ensure their equitable representation
in all occupational levels in the worldorce.

Consistent with the EE Act, workplace diversity and equitable reprasentation at ali
levels are catalysts for social cohesion. transformation and competitiveness of the
mining industry. In order to create a conducive environment to ensure diversity as
well as participation of black people at ajl decision-making positions and core
occupational categories in the mining industry, every mining company must achieve
a minimum threshold of black people representation as follows:

Executive Management (Board)

(@ A minimum of 50% Black people with exercisable voting rghts and
proportionally representative, 15% of which must be biack {emales in fing
employment active population (EAP).

() A minimum of 50% Black people proportional represented at the executive
directors’ leve! as a percentage of ail execulive directors of which 25% must

he biack female in line with the emplayment active population.

J . 1//’__ .
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Senior Management (EXCO)

(a} A minimum of 60% Black Employees in Senior Management as a proportional
represeritative percentage of all Senior Management of which 30% is black
females in line with the employment active population.

Middle Management fevel

(a) A minimum of 75% of Black employees in Middle Management as a
proportional representative percentage of all middle Management of which

38% is black females employees in that category in line with the employment
active popuiation,

Junior Management level

{a) A minimum of 88% Black employees in Junior Management as a proportional
representative percentage of all junior management of which 44% is black

females in that category in ling with the employment active population (EAP).

Employees with disabilities

(@) 2% of Black employees with disabilities as a percentage of ail employees,
Core and Critical skills

Mining right holders must ensure that 2 minimum of 40% Black people are
represented in the mining company's core and crilical skiils by diversifying their
existing pools. To achieve this, the right holder must:

(a) Identify and fast frack their existing pools for core and critical skills.
(bY The azbovementioned fast tracking of pools must be a proportional
representation of the workforce.

“This: gazstts is-alsp avallsbls free onling at wilw.qpworiine.¢0.2a
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2,5 HUMAN RESOURCE DEVELOPMENT

The mining industry is a knowledge hased and thus hinges on human resource
development, constituting an integral part of social transfarmation at workplace and

sustainable growth. To achieve this objective, the mining industry must:

{a) Invest 5% of annual payroll essential skills development activities such as
artisanal, bursaries, literacy and numeracy and reflective of the proporticnal
representation, but exciuding the mandatory skills levy;

() The 5% annual payroll for skills development shall include support for South
African based academic instilutions, research and development initiatives
intended to develop solutions in exploration, mining, processing. technology
efficiency (energy and water use in mining). beneficiation as well as
environmental conservation and rehabilitation

(¢} Invest 15% of the above mentioned 5% payroll fevy o the Ministenal Skills
Development Trust Fund. A mining company may make representations to the
Minister for exemption from aspecis of this requirement in the event of having

partnered and supported State owned entily (e.g Mintek) in respect of research
and development

The trustees of the Minisierial Skills Development Trust Fund shall inciude

stakeholders from organised business, organised labour and Government.

2.6 MINE COMMUNITY DEVELOPMENT

Mine communities form an integral part of mining development, there must therefore
be a balance between mining development and mine community socio-economic
development, Mining companies must meaningful contribute towards community
development, both in terms of size and impact, in keeping with the principles of the
social license to operate. Stakeholders must adhere to the following:
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Meaningful consultation and co-ordination between mining companies, communities
and local municipalities is a critical element in ensuring mine community
development. Consistent with international best practices mining companies must
therefore:

{a)  Anmnually contribute a minimum of 1% of annual turnover towards local

community development and labour sending areas.

2.7 HOUSING AND LIVING CONDITIONS

Human dignity and privacy for mineworkers are still the hallmarks to enhance
productivity and expedite transformation in the mining industry in terms of housing
and living conditions. In this regard mining companies’ must improve the standards
of housing and living condilions for mine workers in line with the Housing and Living

Conditions Standards for the Minerats Industry, as follows:

(@)  Maintain the occupancy rate of one person per unit and maintain family units.
(b)  Contribute towards home ownership options for interested mine employees in
consultation with organised labour.

The contribution for home ownership options include but not timited to the following:

{(a)  mining companies offering different building packages to interested
employees;

(b)  subsidising such workers to buy houses:

(c)  mining companies partnering with finance institutions to issue guarantees
for home ownership on behalf of the mine employees;

(d)  Mining companies must ensure that where the company is offering housing for
its employees, such housing must be integrated within communities in mining
and labour sending areas in line with the Department of Human Setfttement

policies on Sustainable Integrated Human Setilement.

This gazette is algo-dvailable-free orline at Www.gpwonline/co.
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PART B

2.8 APPLICATHON OF THE MINING CHARTER FOR PERMITS/LICENCES GRANTED

UNDER THE PRECIOUS METALS ACT, 2005, AND THE DHAMONDS ACT, 1986,
AS AMENDED.

The Diamonds Act 19886 and the Precious Melals Act, 2005 make provision for the
South African Diamonds and Precicus Metals Reguiator to have regard io the

requirements of the Mining Charter when considering applications lodged in terms of
these Acts.

The Mining charter shall therefore, appiy to the industries administered under these
Acts as follows:

CATEGORY ' METAL ‘EXEMPT FROM THE . REQUIRED TO COMPLY
ggﬁﬁmﬁm | FOLLOWING TARGETS  WITH THE FOLLOWING

: | .  TARGETS |

rETxempted : .1 Sk annim F‘Gwn“é?éﬁ?ﬁ — e 1 NiA -

. Estimated max ; ... . O,
Human Resource
turnover Less .

- Enterprises . : Development

Micro

(including than R1 million Froereen :
students) e ';
. Employment equity i
- Community development
IQualifying | Between 1.5 kg | Ownership | Procurement
| Smal! and & kgfannum
 Enterprises | Estimated  max | Community development | Employment equity
: f turnover R1 1
“million  to 3.3] Human ~ resource
million ; development
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mineral resources

Department:
Mineral Resources
REPUBLIC OF S0UTH AFRICA

Media Statement
To all media
15 April 2018
Minister Zwane publishes draft reviewed mining charter for comment

The Minister of Mineral Resources, Mr Mosebenzi Zwane (MP) published the draft
raviewed Broad Based Black Economic Empowerment Charter for the South African Mining
and Minerals Industry, 2016 (the draft reviewed Charter) in the Government Gazette for
public commenis on Friday 15th April 2016.

The draft reviewed Charter seeks to, inter alia, strengthen the efficacy of the Mining Charter
developed in terms of section 100 of the Mineral and Petroleum Resources Development
Act, 2002 {Act No 28 of 2002) (MPRDA) as one of the tools for effecting meaningful
transformation of the South African mining and minerals industry. The draft reviewed
Mining Charter further seeks to integrate Government's transformation policies and
legislation in order to enhance the ease of doing business, create regulatory clarity,
predictability and certainty. In this regard the reviewed Mining Charter is aligned to the
provisions of the Broad-Based Black Economic Empowerment Act, 2003 (Act No. 53 of
2003) and the Codes of Good Practice (DTl Codes).

The draft reviewed Charter is accordingly published for a period of 30 days, as defined in
the MPRDA, from the date of publication. During this period, the Minister will - as is the
norm - engage with organised business and organised labour in the mining industry, to get

their inputs on the draft.

Other interested and affected parties are hereby inviled to submit written inputs and
comments as per the Gazette notice, no later than 31st May 2016.

Ends —

Issued by the Department of Mineral Resources
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