A

this document to address the process of redressing the past inequalities in the economic participation of

South African citizens.

¥ Woe recommend that the Charter document in the first paragraph of the preamble make specific
reference to the alignment process required of an industry charter as set out in the B-BBEE Act, the

B-BBEE Codes.

{l. The Charter document makes no reference to the empowering supplier provisionsl, which in terms of the

V.

Codes are the ticket te trade and non-compliance with these provisions results in non-compliance of the
scorecard for entifies.
We recommend that stylistically; reference to other Acts such as the Companies Act, the B-BBEE Act, etc.
especially with regards to definitions, be referenced to specific sections in those acts rather than being
spelled out in the document. This is because, when the specific Acts referenced are amended for any
reason, it will become necessary to amend this Charter as well, whereas, if reference is made to specific
sections, then any amendments to those sections will be effective without necessitating an amendment

to this Charter document.

. In respect of the preamble, the last paragraph on page 8 of this document seems to be defining the net

value principle, if this is the case, we recommend that reference is made to Code Statement 100 of the
Codes with a formula which allows measured entities 1o calculate the propartion of debt free eguity that
is allocated to black people and thus the benefit that flows to black people as a result of this.

This Charter will resuit in unbundling of some existing transactions {some new, others recently re-
financed} in terms of S2.11 (transitional arrangements}, i.e. existing mining right holders have a maximum

of three {3) years to comply with the provisions of the charter. Have the implications of the requirement

v
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to align been carefully considered by the DMR, is this not going to perpetuate the theme of the ultimate
beneficiaries of B-BBEE continuing to be the deal makers and funders of these transactions rather than
true empowerment for the beneficiaries? The imgplications of the unbundling process and reorganizing
BEE deals will resuit in increased transactions costs —with financial institutions being the main
beneficiaries —and no impact on the black intended beneficiaties. Furthermore, the beneficiaries would
not have access te more diversified portfolios of mine ownership, and may be timited to only one. We are
aware that a company can apply to the Minister for permission to construct a consolidated transaction,
however, the permission is not fait accompli.
The fronting provisions in terms of the B-BBEE Act have not been referenced in this Charter. It is a
requirement of a valid Charter to refer to the Act in this instance.
in November 2015, the mining sector was afforded a temporary reprieve from the requiremnent to align
to the Codes, the BBBEE Act has a trumping effect in respect of any other law that is contradictory to the
provisions of this Act. Section 3 {2) provides that in the event of any conflict between this Act and any
other law in force immediately prior to the date of commencement of the Act, this Act prevaiis if the

conflict specifically relates to a matter dealt with in this Act.

VIII. “The exemption is intended to avoid creating uncertainty for the mining and upstream petroleum

industries as to the application of the BBBEE Act, the DY) Codes, the MPRDA and the Mining Charter. The
classification-of the mines into EMEs {small), Q5EFs {medium) and Generic {big), has been aligned to the
National Smalf Business Act. The Act defines the entities in terms of sectors, number of employees and
the turnaver per annum, This definition proved to %}e ineffective and thus the Codes came up with their
criteria for classifying or categorizing entities. We would recommend a process similar to that applied in

Section C {or whatever the correct section is where reference is made to Diamond Act}.

—
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Definitions BEE Compliant Company

» Whereas this Mining Charter defines a B-BBEE compliant company as one that complies with the B-
BBEE Act and the Codes, a mining rights holder and/or mining entity complying with this Charter will
not in terms of the Codes be deemed to have satisfied the requirements set out in the Codes as critical

measurements are not accounted for in this Charter, such as the Empowering Supplier Provisions.

Calendar Year
# Clarity is sought in this regard to determine if reference to a calendar year in this charter relates to
the measurement period of mining rights holders / mining companies? The Codes {draft verification
manual} require that a measured entity’s measured period be aligned to its financial year end, the
Charter is therefore misaligned as sorme Charter participants may not complete their measurement
periods on the basis of a calendar year, but rather on the basis of a financial year which may not match
the calendar year. The misalignment of the period may result in increased costs of the verification
and increased cisk in respect of the credibility of data used to determine the scores for the mines

where managament accounts rather than audited financial resuits are used.

-Effective Ownership

o % The Codes measure and define effective ownership in terms of the provisions of Statement 100 of the
E-h Codes which specifically measures vating rights, economic interest and Realisation in the hands of
>ZS— black people. The Charter on the cther hand falis short significantly in determining the appropriate
vehicles that may be used to carry out the objectives for ownership in particular, The term

: ‘meaningfu!’ is used instead, with no measurement criterion linked to H. ;

|
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Levet of management

3 There is reference to applying the EE Commission’s Economically Active Population (EAP) Targets to

the Board and Executive Management levels of the Charter Scorecard. This may prove impractical
simply because of the numbers of individuals who form part of beards. if alignment is the envisaged
end goal, we recommend that application of the EAPs be limited to the senior, middle and junior

management levels of management rather than the hoard and executive management levels.

Meaningful Economic Participation

» This definition is difficult to measure as “meaningful” as opposed to meaningless participation by

black peaple in the economy is not defined. The definition does not give rise to capital appreciation
on assets / mining rights for participants, which is an essential measure of ownership as opposed to
‘leasing’. it limits the participation of black people in the ownership of interests in the mining sector
to voting rights and economic interest in the form of dividend flows and not specifically to the capital
appreciation earned by black people through the servicing of any debts raised to acquire their
interest. it also does not cater for the participation of black pecple who do not require up front
funding, nor for those structures which are vendor funded with no upfront debt to the black

shareholders. In essence, it is prescriptive, and may not achieve the desired outcomes.

Ministerial Skills Development Trust Fund

¥ Does this fund already exist, if yes, what are its current objectives, how is it governed? Do the Santiago

principles in respect of sovereign funds apply? Is there not a risk that the establishment of such fund
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may be seen as a duplication of efforts by participants in the sector as they are already carrying out
initiatives aimed specifically atimproving and increasing the skills guality and levels of the labour force
in the sector? Is this not an additional tax burden on the mining companies, is the National Treasury

one of the key stakeholders for this fund from a governance perspective?

Social Development Trust
% Does this fund already exist, if yes, what are its current objectives, how is it governed? Do the Santiago
principles in respect of sovereign funds apply? 1s there not a risk that the establishment of such fund
may be seen as a duplication of efforts by participants in the sector as they are already carrying cut
initiatives aimed specifically at improving lives of members of communities where the mines are
located? Is this not an additional tax burden on the mining companies, is the National Treasury one

of the key stakeholders for this fund from a governance perspective?

/J

Objectives

[t is necessary to obtain clarity as to whether the Charter's objectives are limited to the issuance of mining
rights by the DMR specifically as the scorecard in the Charter, although mentioned to be aligned, still praves
quite difficult to match to those issued for non-mining companies, i.e. With the absolute nature of the
weightings in the mining sector scorecard, proportional achievements will not be taken into consideration,
whereas the Codes allow for proportional weighting with appropriate points allocated to each of the
scorecard areas. Is the DMR expecting mining companies to still praduce generic codes certificates for ather

procurement processes with the private sector and other gavernmeng agencies and departments?

Ownership

I. Alignment to the Codes has not been achieved in respect of the ownership provisions as the following

critical facets of the Codes have nat been addressed:
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»  Sale of Assets provisions,
# Centinyging consequences provisions,

Exclusion of South African Mandated Investments from the value of the equity

v

¥

The Exclusion of Foreign aperations from the value of the equity

The consideration of equity equivalency participation for foreign multinationals

v

»  Application of the Modified Flow Through Principle
All the above are currently viewed as allowable enhancements to the measurement of equity held in the
hands of black people, however the charter makes reference to compliance with its ownership provision as
the absolute attainment of 26% direct equity in the hands of black peogple {split between individuals, ESOPS

and BBOS equally. The charter does not make provisions for the indirect provisions catered for in the Codes

i1. Vehicles which may be utilised to house shares held for the economic benefit of black people other than
SPV's unless it ts intended to structufe the SPVs to house all forms of juristic persons as allowed in terms of
the companies Act. a. This Charter requires there to be an SPV for each mining right which may result in
some black shareholders never realising any benefit from their participation if the particular mine to which

they hold rights is not profitable for the life of the mine.

1l1. Consclidation of the mining rights is only permissible with the express permission of the Minister, it is
quite possible for the requirement to reguire the participation of black pecple at specific mining properties
to render the transactions unattractive for some investors {and even funders), as a consolidated operation

of more than one operation may be more profitable than one specific property.

v
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Procurement, 1. The Codes measure the denominator against which procurement targets are weighted in terms of the Total

zgijgﬁjsind Measured Procurement Spend (TMPS). This Charter on the other hand only makes reference to actual
Development spend. This is misaligned to the Codes as specific nan-procurement items and items procured from foreign

domiciles may be included in the value of "actual procurement” which may disadvantage the mining entities
under measurement for B-BBEE performance. We recommend that in the spirit of alighment with the Codes,
the principles for measurement be considered.
fl. Specific reference is made to enterprise development and its measurement, i.e.{ check the table on page
7&8 of the document}. Is the charter intending on spending 10% of procurement in supplier development?

The above targets, if interpreted correcily, will be taxing for the mining houses. The Mining Charter uses

the word “preferably”, and the question to be asked is: Does this make it is optional for mining houses to
support Enterprise and Supplier development in the Reviewed Mining Charter? What is “BEE compliant
Enterprise development”? This needs to be defined, to guide against ambiguous terms being used in the
Charter. Additionally, this is a priority elements in tarms of the Codes which needs to set out exactly how
the mines should foster supplier development and enterprise development within the mining industry.
These significant issues and definitions need to be adequately covered by the Charter, to fully align to the
Codes.

I

. Multinational suppliers are required to contribute 1% of their annual turncver generated from local mining
companies to a Social Development Trust fund to be estabiished by the Minister of Mineral Rescurces.

¥ Does this fund already exist, if yes, what are its current objectives, how is it governed? Do

} }[1’ yﬂvi

the Santiago principles in respect of sovereign funds apply?

28
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¥ lIsthere not a risk that the establishment of such fund may be seen as a duplication of efforts
by participants in the sector as they are already carrying out initiatives aimed specifically at
improving lives of members of communities where the mines are located?

Is this not an additicnal tax burden on the mining companies, is the Nationai Treasury one

¥

of the key stakeholders for this fund from a governance perspective?

Beneficiation

1. Beneficiation is defined as the transformation of a mineral {or a comhbination of minerals) to a higher value
proguct, which can either be consumed locally or exported. The term is often used interchangeably with
mineral “value-addition” or “downstream beneficiation”. it is necessary for the avoidance of confusion for the
Charter to set out clearly the measurement principles to be applied for beneficiation. This Charter allows for
the off-setting of the value/percentage achieved through heneficiation against the ownership scorecard, at a
maximum of 11%. However, guidance is reguired in terms of the foltowing:
Calculation methodology based on the following possibie examples in the Codes:

»  Cost of sales,

7 Sale of assets,

» Equity equivalents

Employment Equity

There is reference to applying the EE Commission’s Economically Active Population (EAP) Targets to the
Board and Executive Management levels of the Charter Scorecard. This may prove impractical simply

because of the numbers of individuals who form pért of boards.

VAL
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II. If alignment is the envisaged end goal, we recommend that application of the EAPs be limited to the senior,
middle and junior management levels of management rather than the board and executive management
levels.

i, The core and critical skills requirements are likely better placed with the Human Resource Development

provisions rather than the Employment Equity provisions.

/Y

Xiyal

Human Resource I. In the spirit of alignment with the Codes, consideration will need to be made for the following key

Developmen - .
€ pment measurement principles in respect of Human Resource Development {HRD):

# SETAregulations

Approval of Work Place Skilis Plans, Annual Training Reports and Pivot Reports to track training programmes

provided by mining entities

% The use of a learning programme matrix to determine the velue applicable to training
programmes, i.e. are internal training programmes weighted equally to external
programmes?, are the administration costs of programmes (internal) weighted equally to
programmas offered by SAQA accredited learning institutions?, what is deemed legitimate
training expenditure? etc,

3 Where employees are required to pay back the funds expended if they have not successfully
completed a learning programme, is this still deemed to be legitimate expenditure by the
c.tJmpany (claw-back policies?)

%> Treatment of mandatory sectoral training- the codes do not recognise this as legitimate

training expenditure?
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% How will the Charter treat the expenditure on non-employee individuals? The Codes allow for
the 6% of expenditure to be expended on black employees, unemployed black people and
black people employed by other companies.

1. The Minister intends to establish a Ministarial Skills Development Trust fund
¥ Does this fund already exist, if yes, what are its current objectives, how is it governed? Do the Santiago
principles in respect of sovereign funds apply?
¥ s there not a risk that the establishment of such fund may be seen as a duplication of efforts by
participants in the sector as they are already carrying out initiatives aimed specifically at improving

. appropriate skilis develapment initiatives for employees of the mining companies?

\j

Is this not an additional tax burden on the mining companies, is the National Treasury one of the key

stakeholders for this fund from a governance perspective?

Mine Community
Development

The Charter requires that mining entities spend a minimum of 1% of annual turnover on local community
development. This target is quite steep in comparison to the target on socioecenomic development set out in
the Codes, i.e. 1% of Net Profit after Tax. This target may prove 1o be unattainable for mining houses.

» 15 this not an additional tax burden on the mining companies, will the National Treasury be consulted

to weigh in on the matter of deemed taxed levied on companies?

Al

Recognition levels

Please advise oh the compliance jevels as level 1 is above 100%, and since there are no points for the different
pillars, or bonus points, what is the relevance of the levels. if they intend using this for procurement purposes
only, it should be clarifiad. Then also clarify how mining houses are to be measured for their suppliers other

than DMR.

J
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Non-compliance

What does non-compliance mean and what does it mean in relation to a level 57 If a mine has anything less
than a level 5, will that be viewed as non-complaint? Wili the provisions of the Charter and the MPRDA kick
in, rendering the mining company in breach of the MPRDA and subject ta the provisions of Section 47 read in

conjunction with Section 98 and 99 of the Act?

26. the Centre for
Environmenta
{ Rights (CER)

General comments

1. White we recognise that section 100{2){b) of the mining charter provides that: “The Charter must set out,
amongst others how the objects referred to in section 2(c1), (d),2 (e},3 {f}4 and {i)5 can be achieved”, we
submit that the language of section 100 does not preclude the charter from dealing with other chjects such
as one referred to in section 2{h) — “give effect to section 24 of the Canstitution by ensuring that the nation's
mineral and petroleum rescurces are developed in an orderly and ecologically sustainable manner while
promoting justifiable social and econormic devetopments.” This is particularly so if the object in question is
on line with the stated mission of the mining charter, which is to promote transformation and give effect to
section 9 of the Consiitution in the context of mining.

. The disregard by the draft mining charter of the promation of an environment that is not harmful to health
or wellbeing, as guaranteed by section 24 of the Constitution, reflects a failure to recognise the reality of
the disproportionate burden of environmental impacts borne by communities near mining operations. Itis
wel! established that the air and water poliution caused by mining results in detrimental health impacts on
communities living arcund the mines, which are mostly black. The failure of the draft mining charter to

address these disproportionate environmental and health impacts borne by communities is contrary to the

T requirements of section & (right to equality) of the Constitution, which provides that everyone in South
LY
Africa is entitled to benefit from the extraction of mineral resources; instead, the environmental and health
costs are only limited to largely black communities living near and around the mine.
L
>
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IM. This ineguality may be addressed by introducing, through the mining charter, programmes that will

promote environmentally cor'npliance. These programmes could include training of community members
on public participation processes to facilitate meaningful consultation, and compulsory stakeholder forums
so that communities are given an opportunity to express their environmental concerns tc mining
companies on a regular basis. This inequality can also be address by compulsory rehabilitation programmes
to be undertaken by mining cornpanies of historical environmental impacts caused by mining affecting

communities.

Objectives

. The draft mining charter proposes to remove “promote sustainable development and growth of the mining

industry” as an objective of the mining charter. We content that this removai is contrary to the vison of the
mining charter which is “to facilitate sustainable transformation, growth and development of the mining
industry”.

Sustainable development is development that meets the needs of the present, without compromising the
ability of future generations to meet their own needsh. Sustainable development is a principle that is
introduced by the Canstitution and mare specifically when dealing with the use of natural resources (which
include mineral rescurces). The principte was further entrenched and expanded upon in the National
Environmental Management Act, 1998. The National Framework for Sustainable Development in South
Africa, published by the then Department of Environmental Affairs and Tourism in luly 2008, states that
sustainable development is about enhancing human well-being and quality of life for all ime, in particular

those most affected by poverty and inequality.

. The preamble of the MPRDA recognises “...that minerals and petroleum are non-renewable natural

resources”. Sustainable development is clearly an important principle that must not only be observed but

VARV,
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promated by an industry such as the mining sector which is reliant on finite natura! resources. The mining
charter must promote efficient use of rescurces as well as intergenerational equity as some of the

principles guiding transformation and the giving effect of section 9 of the Constitution.

It is therefore recommended that the promotion of sustainable development and growth of the mining

industry be retained as an objective of the mining charter, because its removal undermines the overali vision

of the mining charter — to facilitate transformation and promote equality.

A A

Mine community
development

The CER welcomes the addition of ‘meaningful consultation’ as a reguirement for meaning contributicn
towards mine community development. Unfortunately, the draft charter does not go far enough to ensure
that communities and other interested parties are properly consulted on development decisions that will

affect them, particularly by not providing a definition for ‘meaningful censultation’.

. While communities are required to participate in consultation processes if they want a say, the draft

charter does not make provision for communities and interested and affected parties to be provided with
complete and accessible information prior to these processes cornmencing so that they can give valuable
and well-considered inputs. There are also no measures that oblige mining companies to report back to
communities and interested and affected parties or respond to concerns raised. Dur experience is that
mining companies treat consultation processes as box-ticking exercises whereby inputs from interested
and affected parties and communities are simply ignored. This is only possibie because ‘consultation’ -

even ‘meaningful consultation’ is such a low standard for the permitting of mining.

F (/v
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V.

It is submitted that the standard that ought to be applied is not merely consultation, but free, prior and
informed consent (FPIC). The adherence to FPIC as a standard for mine community development will serve
to reverse the injustice that was ereated by historical mining laws and practices on largely black mining-
affected communities. FPIC will give communities a real voice on the negotiating table for community

development projects they would fike to get from the mining of their land.

. Land owners and occupiers have no real bargaining position when it comes to mining on land that they

own and occupy - mining can be permitted whether they like it or not. This means that communities that
occupy the land on which mining is proposed have no real bargaining power in terms of the developments
or benefits they want to get for their communities from the mine. The failure by the draft charter to
include FPIC as a standard perpetuates the historicat discrimination of historically disadvantaged people,

and is thus in contravention of section 9 of the Constitution.

it is therefare submitted that a definition of ‘meaningful consultation’ be included in the mining charter

and the definition shouid include FPIC as a requirement for ‘'meaningful consultation’.

27. African Definitions l. BEE compliant Company

:_. ;I\!.flaiinni:;w The exact level of BRBBEE compliance of suppliers to the mines is not clearly defined in the Review Mining

::— {ASSMANG) Charter (RMC). it is unclear if a level 5 or better level in the RMC - Annexure A, page 30, refers to the
compliance by the mines only, or to suppliers and mines. it is recocrnmended that the DMR to use the dti
recognition levels to calculate procurement score of the mines, as this mechanism has proven to be
effective to increase competition amongst suppliers to improve BBBEE levels. The dti levels also indicate

=
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levels of compliance that aliow for comparison and avoid dissolution by suppliers that have to invest &

restructure HR and its BEE programmes to become compliant.

Enterprises development

Enterprises that are owned or managed by black people and invastments in enterprises that are owned
or managad by black people, |t is not prescribed in the RMC targets or measurement for procurement of
mines. Although the definition of black owned enterprises is mentioned in the Reviewed Charter,
procuring from black owned and black female owned suppliers Is nowhere measured in the RMC
scorecard. We recommend that DMR to apply a target for procurement from blackowned and female
owned suppliers as foliows:

¥ Capital -procure 15% of capital goods from black owned suppliers.

¥ Consumables - procure 40% of capital goods from black owned suppliers and 6% from black female

owned suppliers.

7

Services - procure 40% of capital goods from black owned suppiiers and 6% from black female owned

suppliers.

Small Business

-
= )
E: The misalignment with the dti codes creates loopholes & is confusing. All industry charters and codes
’\ apply the EME, QSE and generic definitions.. Also, in terms of the Smail Business Act a business can have
up to 200 employees, which will not promote smait business development start-ups. We recommend that
DMR to utilise the dti definitions and rules for EME, QSE and generic companies as suppliers. EME's &

~
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QSE's who are more than 51% black owned are automatically level 2, if they are more than 75% black

owned, they are sutomatically level 1. Both must be conform to the ES definition.

. Locally manufactured goods

The local manufacturing definition is impractical as the SABS currently also approve imported items that
conform to SABS standard and it will create an administrative bottleneck as mast large suppliers have
thousand of items on its catalogues. The BBBEE auditors already confirm the ES status of all companies.
The ES definition will create jobs, increase local beneficiation and manufacturing and assist black owped
enterprises. We suggest that the DVIR to use the Empowering Supplier definition for al}

Capital, services and consumables suppliers that will create jobs and ensure localisation. Note: if a supplier
fails to comply with the definition of ES, the BBBEE status/certificate of the supplier is worthless and

cannot being counted by the mine on its scorecard.

Lacally based companies

The benefit of local companies is continued in the definition of ES in the dti codes. It is suggested DMR to
use the Empowering Supplier definition for ail Capital, services and consumables suppliers that will create
jobs d@nd ensure lacalisation. Note: if a supplier fails to comply with the definition of ES, the BBBEE

status/certificate of the supplier is worthless and cannot being counted by the mine on its scorecard.

Social Development Trust

T A%
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Qorganised business & labour will not be equipped to participate at ground level for community projects.
We recommend that the DMR to Use dti rules and prescribe trustees & trust deeds that represent business

and labour, to be approved by the Department of Ecenomic Affairs in the relevant province.

PROCUREMENT,
SUPPLIER &
ENTERFRISE
DEVELOPMENT

Capital goods

What is a manufacturing company? how will assembly count?, Does companies that have local production
& that mix local content with imports , of which the Tier 2 suppliers cannot be determined, qualify? What
about large value components imported into SA with local value add? what about current large capital
suppliers that employees 1000's of people, of which products are toc low volume for South African
manufacturing, We rececmmend that the DMR to apply the ES definition, apply the 80% target for BEE
Compliant suppliers (level 1-8), use the 15% and 6% targets for black owned and women suppliers and
give bonus peints for migrating from enterprise development to supplier develepment. Set a target of
NPAT for supplier {2%) and enterprise development (1%) for the mine, as per the dti codes to fund the

development of black suppliers, according to the dti benefit factor schedule.

Consumables and Services

We suggest that DMR to apply the ES definition, apply the 80% target for BEE Compliant suppliers {level
1-8), use the 40% and 12% targets for black owned and black women suppliers and give bonus points for
migrating from enterprise development to supplier development. Set a target of NPAT for supplier (2%)
and enterprise development {1%) for the mine, as per the dti codes to fund the development of black

suppliers, according to the dti benefit factor scheduie,

Multinational suppliers of goods
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Taking into consideration that if the number of multinationals increase that can contribute, the more
funding will flow to communities & black owned enterprises. The definition of multinational must be
clarified. The 1% must be on alt sales from multinational suppliers. Are multinational suppliers that are
BEE compliant exempt from the 1%, and at which level, taking the dti definition into consideration? We
recommend that DMR ta use the dti definition for multinationals which: “Means a measured entity with
a businesses in the RSA and elsewhere and which maintains its international headquarters outside the

RSA”, DMR to apply the 2% of NPAT of the mine for ED (2%]) and Supplier development (1%).

Mining right holders

SABS wiil not have the capacity or know how to categorise the items, and the raw material analysed in
the components and consumables for tier 1, 2, 3 suppliers. We recommend that DMR to use approved
verification agencies to determine ES status of suppliers. Supptiers with no ES status do not count for the

mines scorecard.

The trustees of the Social development trust
We recommend that the DMR must use rules that are already known in the industry and to apply dti
definitions for trustees and governance, involve the Provincial Department of Economic Affairs to be

part of trust,

Other Recommendations

Not mentioned or defined

A

L
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"Non-discretionary procurement expenditure" means expenditure that cannot be influenced by
a mining company, such as procurement from the public sector and public enterprises; we
suggest that the DMR to use rules that are zlready known in the industry and DMR to use dti
prescription for exclusions and measurable procurement.

# "Enterprise development" means monetary and non-monetary support for existing or fostering
of new HDSA companies in the mining sector of the econamy, with the objective of contributing
to their development, sustainability as well as financial and operational independence; We
recommend that DMR to use dti rufes of supplier 2% of NPAT and enterprise development 1%
of NPAT. SD candidates must be supported for 3 years.

percentage of samples analysed using local facilities, we recommend a prescribe minimum levet

A

of BBBEE compliance of analysing company and classify it as muitinational prescribe level 4

compliance for local firms and 1% of sates for overseas testing companies

MINE COMMUNITY
DEVELOPMENT

Annually contribute a minimum of 3% of annual turnover towards local community development &
labour sending areas. We recommend that the DMR to apply 1% of NPAT for community development
and specify a minimum 75% of beneficiaries must be African, coloured & Indian South Africans as per

dti codes.

Mine co-mmunity refer to communities where mining takes place and labour sending areas. We
recommend that DMR to apply 1% of NPAT for community development and specify a minimum 75%

of beneficiaries must be African, coloured & Indian South Africans as per dti codes.
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NB. Check page 6 of the document with a suggested scorecard

28. the Jewellery
Council of
South Africa
{“ICSA")

il

Ownership

The “once empowered always powered” principle should remain the guiding principle whereby effective
control over one's business can be maintained through shareholding. The principle has, despite its many critics
assisted our members to be and remain compliant to this element of the Mining Charter, The proposal for 5%
of the 26% shareholding ta be transferred to ESOPS is far reaching and may prove to be insurmountable (see
clause 2.1 {b}}. It shall cause administrative dalays with the transferring, not to mention the time thatis usually
spent on the drafting of shareholding agreements. The administrative costs and time that will be spent on the
“special purpose vehicle” as proposed in the Government Gazette under discussion at clause 2.1{d} shall
especially in the short and medium term cause a further administrative burden on the B.E.E partner. In

practical terms further auditing costs are a reality which shall be at the expense of the B.E.E partner.

We propose that the business modal which ailowed for trusts to be used as a vehicle should be provided more
time to establish progressian and effectiveness as a specific purpose vehicle through which compliance can

be attained and maintained by cur members

Preferential
Procurement

Our members believe that the target of 70% for locally manufactured consumables is achievable. The
proposed target under capital goods may be challenging. This is due to significant technological advances in

the development of manufacturing equipment overseas and which is not locally manufactured.

A further issue is the maintenance of B.E.£ accreditation of suppliers that fali outside the scope of our
members’ control. We propose that latitude be granted to our members in this regard and that specific

thresholds that are reasonable and attainable for our members be negotiated.
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Employment Equity

The vast majority of our members are micro or small business enterprises and do not include the management
levels.

Fven those members that may be considered to have large corporate structures do not include the
management levels as proposed. There are also an insufficient number of competent blacks in present
positions whereby attainment of the envisaged targets will be reasonable. Our members shall not for the
aforementioned reasons be abie to comply, but every attempt shall be made for a revision of the different

management structures amongst our large members.

Non-Compliance

The non-compliance of any of the ring-fenced companents, in terms of the proposed Government Gazette,
shall mean non-compliance of all the elements. This will have an enormous effect on the centinuation of
already developed jewellery businesses in South Africa and the knee jerk reaction (that is anticipated) would
be the closure of many members who shall not qualify for their respective licenses due to non-compliance.

The JSCA herewith propose its policy plan in bread terms which may become the basis upon which a Jeweltery

Charter can be established.

29. Dlamini
Attorneys

=

Definitions

I. The BEE term

The term BEE used throughout the Draft Mining Charter is not properly articulated and defined. It is
imperative that the term ‘BEE’ used and defined in the Draft Mining Charter, be properly defined in alignment
with the BBBEE Act, as the former term is superseded by the term ‘BBBEE’ which is expressed in the BBBEE

Act.

Il. Black Peaple

¥ s defined as “a generic term which means Black Africans...”

(i)

Input on the alignment?of the

deﬁnii_:ions of BEE ancf Black

Africans or: People with-'BEé_BEE Act

have been noted.

Noted supra. i
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We recommend that any reference made ta “Black Africans” in the definition thereto, be aligned with the
proper definition of ‘Black people” in the BBBEE Act. The BBBEE Act expressly embraces “Africans” and not
“Black Africans” as it is used in the Draft Mining Charter, Therefore, we propose a reconstruction of the
definition to give effect to the above, as it may possibly suggest a complete new definition, which is not

defined and/or included in the BBBEE Act.

IH. Community and Mine Community

The definition seems to make reference to the definition of ‘Traditional community’ defined by the Traditional
Leadership and Governance Framawork Act 41 of 2003 {“Governance Framework Act”}. As a result, if this is
the intention of the legislature to define such communities where the majority of mining activities are
undertaken, then it is prudent for the Legislature going forward, to align the definitions accordingly, to reduce
uncertainties. We are of the view that the drafting of the Lepislature, does not provide an ambiguous
interpretation of the expression ‘community’, if the intended beneficiaries of these mining activities are

traditional communities as defined and existing in the mining industry.

Iv. Effective Ownership

The definition should take cognisant of BBBEE transactions that are not only found in commercial
arrangements, but largely in the mining industry where Black people seem 1o own shares {in particutar black
people who would own ordinary shares, and their counterparts would own preferent shares with guaranteed
economic benefit and control of the day to day activiti_es of the mining activities). Accordingly, those shares
are not linked to any guaranteed econarmic interest or direct control of the mining entity. We recommend

that the current definition of Effective ownership be articulated to iink and include black ownership, in a

(iit)

(iv)

Noted definition of Coénmunity
will be aligned with that %of other
relevant legislation: De:p_airtment is
to a_Iign the Reviewedj; Mining
charter with the SLP wﬁlich ais@
calls for -the employmen}’c of the
workers from the minifng host

countries.

Noted the Input on the défference
between ordinary and preferent
shares and their imp'licaf%:ons and
we will consult relevant s‘raction{s)
within the department for further

inputs.
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company that has proven and shown a guaranteed economic interest, from short to medium term returns

and direct contrel in the mining entity.

V. Meaningful economic participation

What is presented in the definition is more like an ideal transaction and not realistic. No mining company will
pay dividends in the event where expenses exceed income, particularly in the first few years where the mining
company does not breakeven, given the depressed commeodity prices that seem to be dominating the mining

industry.

)

Noted and dep.’:u‘t:men@1 consider
the aspect of payment ofjdiv_idends

carefully.

Ownership

1, Sub-Clause {f}

The provision of clause 2.1(f} suggests that “black empowerment stake” or shareholding in @ mining company
must create an SPV to manage 26% of the shareholding. We do not agree with this provision for the reason
that, since 26% of the shareholding emanates across as the absolute maximum. We propose that the

expression “at least” be inserted before the number 26%.

11. Sub-Clause {j)
This provision of Clause 2.1{j} is ambiguous and clarity is sought as to whether all the black shareholdings of a

mining entity should form one 5PV,

Department disagrees with this
input in that the draft-cijr_-arty that
26% is minimum not as aﬁt_absolute
maximum as indica'_ted h%re.

Noted and the departnjent is to
relook at the proposal for the
establishment of the SPV visa vie

other alternatives.

PROCUREMENT,
SUPPLIER AND
ENTERPRISE
DEVELOPMENT

. Capital Goods, Consumables and Services
It may be difficult for the Minister to suppert the provisions of this clause since local content models fall within
the ambit of DTI, which are extensively regulated. The Legislature has to engage with the DTl and look into

the mining industry value chain and declare certain services within the industry, as designated sectors as the

Input noted and the Ddpartment
will highlight the same Huring its

engagement with the DéTl on the

Lo VY
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DTl is placed te reguiate and monitor designated sectors, This shall enable the Minister and/or the Legistator
to align the local content madels products and services required in the mining industry, with the established

DT!'s requirements, which shall curb the effect of reinventing of the wheel.

alignment of the |  two

transformation tools.

Mine
Communication
Development

I. We are mindful of that figures that were produced for the 2014 assessment report, which provide that the
mining entities have dismally failed to contribute the minimum threshold of 1% of their annual turnover to
local community development. We recammend that continuous failure to achieve the set target must be
tinked to a penalty in the form of a royalty payable to the affected community, equal to an amount of 1% of

the mining entity’s annual turnover, payable six months after annual returns.

Il. We further recommend that community development be enhanced by a recruitment target set to employ
a certain percentage of labourers from the community in which the mining activities are undertaken.The
labour requirements must not only be confined to unskilled labourers or low skilled labourers, but rather

to all levels of employment across the mining industry.

Noted and department agrees that companies,

failure to reach set targets must be addressed

through penalties as espoused in the; Mining

industry’s Iegis]ative--ﬁamework.
The department will align the Reviewéd Draft

Mining Charter with SLP‘document which calls

for the employment of the people fﬁom the’

mines” host communities amongst others.

30. Geological
Society of
South Africa

=
~

Definitions

I. Core Skills and Critical Skills

Geological skills need to be added to the definition of Core Skills and Critical Skills to align with the Department
of Home Affairs definition as gazetted in notice 37716, June 3, 2014. Most resource management and ore
body modelling in the mining environment, alang with many other functions, are performed by SACNASP-

registered earth scientists and this needs to be recognized in the Charter.

Hl. Ministerial Skills Development Trust Fund )
Skills development and professional growth is a key issue to the GSSA membership. Therefore, more

information is required around the management of the funds in the proposed Ministerial Skills Development

1. Noted, department ‘will consider
aligning the definition of Clbre and
Critical Skills s aligned V\E’ith the
relevant legislation to }inciude

“Geological skills”.

1. Department agrees with -th;is input

and it will engage all r;élévant
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Trust Fund. This is an area of concern as it might have a substantial impact on the professional development

activities carried out by the GSSA.,

stakeholders for inputs fon’ the

establishment-of such a fur@d.

Procurement,
Supplier and
Enterprise
Development

This section largely talks to enterprise and supplier development, which has been lacking tn the mining
industry. The G55A strongly believes that large mining companies, suppliers, and analytical laboratories should
create or develop locally empowered companies to supply services and goods.

The DMR also needs to recognise that targels for Capital Goods and Consumables acquisition may be too
onerous in the mining industry. For example, one piece of equipment required in a small operation may cost
many tens of millions ef Rands and may well not be manufactured focally or by BEE-compliant companies
based elsewhere. Some specialist consumable goods may also fall into this category. More fiexibility is
required; it might not be viable to set up a local company to produce capital goods for which there may be
limited demand. in these cases flexibility should be applied as long as the proper process has been followed

to attempt to procure locally first.

Department agrees with this input and it will
relook at the inputs from the stakehoﬁders on
the targets set on procurement e'giement.
Department notes proposals on the flexibility
relating to the local production of.go'o_css in the

form of exemptions.

Human Resource
Development

Recognition of the role that various professional societies (including the GSSA) have in skills development
needs to be addressed; those efforts should be explicitly included as possible beneficiaries in Sub-clause (b}
in particular. Professional societies provide important technical training in a variety of fields at low cost to

members and need to be recognized in the Charter.

Currently this clause seems biased toward state owned enterprises. The GSS5A is of the opinion that this should
extend to a wider audience inclusive of all stakeholders, such as universities and particularly the private

sector, if growth in the economy is to be achieved. It must be noted that private sector companies are major

Department appreciate the input pn the
availability of prof_essional bodies offerl'ing skills
development trainings. However, df:sagrees
with the individual naming of such inshfitutions
or bodies in the Mining charter since tﬁey- may
change or seize to operate at any gi\,rq.n fime.
Where possib!e trainings will be prqv?ided by
State Own  Institutions create_d fc;n* that

purposes and work together with :private
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drivers in Research and Development and there should be a drive to enhance cooperation between the private

sector and government in this, while not detracting from the creation of private sector service provision.

it ts further suggested that The Honourable Minister needs to consider the inclusion of a “Skills Transfer”
clause as a matter of urgency. The mining industry shouid have effective skills transfer and training

mechanisms because it wili be natural far some South Africans to feel isolated by the proposed amendments.

institutions to enhance- their efficlencies.
Department agrees with input on; the skills

transfer and training mechanism.

Sustainable
Development

Clause 2.8 of the 2010 draft, namely ‘Sustainable Development and Growth of the Mining Industry’, has been
removed from the new draft, and ‘sustainable development’ has been removed from the definitions section.
‘Sustainable development and growth’ has also been removed from the objectives section. This is concerning
because it leaves open the possibility of managing mineral resources and reserves with less regard to long
term health and growth of the industry. It may directly and negatively affect the employment and career paths

of those earth scieptists involved in those aspects of the sector {for example environmental geologists,

Department notes the concern cn-thi_e_ remaoval
of the element on Sustainable de@élbpﬁent,

However, it should be noted that certain

functions have to-be transferredj to other:

relevant organs of the State for ,;t_heir'best

implementation and to avoid—dup}ication of

<

No. 53 of 2003) and its Codes of Good Practice {DTI Codes) for supplier companies is welcome, however

the malntenance of the “multinational supplier” loophole (1% of sales value instead of BBBEE compliance}

geohydrologists, mineral resource managers). Deletion of the clause increases the possibility of poor long | tasks. ‘
term resource management, which could result in greater volumes of stranded or sterilized resources. L
31. Mining Procurement 1. The Draft Charter's usage of the term “locally manufactured capital goods” is welcome, but the definition, 1. Noted the Depar_tré\_e.nt will
Ef?:;?:rfr;:::rer “Locally manufactured goods: refers to goods manufactured within the Republic of South Africa”, fails to reconsider the deﬁ%ition as
s of Southern et a minimum South African content (local value added in the goods supplied). suggested.
Africa We would suggest that this be aligned with international norms at 65% 5A value added.
; Il. The Draft Charter's alignment with the national Broad -Based Black Economic Empowerment Act 2003 (Act | (i} The Department disagre_es,{ the 1%

requirement from Multinational suppliers to
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appears 1o be unnecessary, because the foreign suppliers can now be BBBEE accredited and ranked, as per
South African suppliers.

Accordingly we strongly recommend that the “multinational suppliers” loophole be removed as it is now

superfluous (move to national BBBEE Act/Codes).

Ilt. The Draft Charter obliges a mineral right holder to “procure a minimum of 60% locally manufactured
capital goods from BEE compliant manufacturing companies”. However, it is unclear at what level {status)
"BEE compliant” is set at. Given that the Draft Charter attempts to advance both our national
transformation and [ocal economic activity imperatives, maybe we should combine the two into a single
index for procurement?

Consequently we would recommend that the eligible procurement metric be the product of the BBBEE

Procurement Recognition Level (%, as per the BBBEE Act) of the supplier and the value of the South African

content {locai value added) of the goods supplied (this would encourage both transformation - BBBEE — and

local content — value added)1.

IV. The procurement targets are set at 60% for capital goads, 70% for consumables and 80% for services in
the Draft Charter. However, a long-established miner will have had the advantage of developed local
supplier networks built over many years, whilst a new mining investor will need time to develop
BBBEE/lotal suppliers.

Consequently, we éuggest that the procurement targets be staggered over the life of the mining right (30y}:

(a) targets to be met from year 1 to 10 of the right {current targets); (b) enhanced targets from year 11 to 20

of the right; (c) further enhanced targets from year 21 to 30 of the right (right holders that converted from

ofd order rights would be assessed from the commencement of the old order right- see Annexure B).

be retained and implementation

provided.

tools

{iii) The concern noted, the Department will

consider prescribing the requisite ley

terms of the BBBEE Act and the Dti Code

IV The 3 years transitional period is siffit

els in

S,

cient.
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V. The Draft Charter states that for capital goods procurement “30% of the above 60% must preferably be
given to small business development which are BEE compliant, a minimum of 10% of the 30% must he
reserved for BEE compliant enterprise development.” It is unclear what “BEE enterprise development”
means here, and how it is different fram small businesses that are BEE compliant.

Maybe “BEE enterprise development” shoufd be rephrased as “10% of the 30% must be reserved for

enterprises that are greater than 50% Black owned”.

VL.  Finally, on procurement, the development of Black suppliers and SA local content would be greatly
assisted by the establishment of a national “Mining & Processing Procurement Database” that would
provide suppliers with a good idea of the local market, particularly for imports replacement.

Accordingly all mining rights holders should contribute to a national mining procurement database with their

annual purchases data {item, quantity, imported value & local content value) to be managed by an entity

designated to do so by the Minister3. This data would greatly facilitate the establishment and development

of Black suppliers and lacal content.

V Noted, to further consuttwith the Dti.

VI Noted, the Department to consider the

submission in the review exercise.

Human Resources
Development

The Draft Charter acknowledges that the mining industry is “knowledge-based”. However, the mining

supplier industry is even more knowledge intensive, particularly capital goods, and Is critically dependent

on core skilis and R&D for its survival. Thus the obligation of a 5% corporate spend by mineral rights holders

Noted, the Department = will
consider the submissioril in the

review exercise.

=
;:E_ on skills development is a necessary requirement for the survival and growth of both the mining industry
™ and its Iinkagés sectors.
We would recommend that the obligation be refined to finance core and critical4 skills development, literacy .
and numeracy, rather than skills development in general. .
Research & 1. R&D is essentlal for the survival of the mining/processing industry, but even more so for the backward and | COMRO, s being revived fh[oki;gh " the
~ :JReggl)opment forward linkages sectors. Since democracy, national R&D capacity in mining technology development has | operation Phakisa process. The stjbn!ﬁssion is

109

680/




heen devastated and is now but 10% of its former strength, particularly since the demise of COMRO and the
relisting/exit of several Mining Houses.
Conseguently it is strongly recommended that the obligation to fund local R&D should not be diluted into the
HRD obligation (5% of payroll, under 2.5 {b}}, but should he a separate obligation for all mining rights halders
to spend at least 2% of turnover (sales) on R&D in South Africa. The determination of what qualifies as eligible

R&D could be done by the existing Treasury Committee for the R&D Tax Allowance (income Tax Act, Section

supported and will be taken inte account in the

review process.

32. Mineral Law

A

¥

in Africa
{MLiA)

11D). ‘
Preamble I. “Historically disadvantaged” vs “black” Submission is noted, the Depar;{tment is
It is in this context, in particular the obligations expressed in section 100(2)(a} of the MPRDA that the current | aligning to the BBBEE Act.and the li)ti Codes.
intended revisions to the Draft Charter are undertaken. The MPRDA's own statement of objective, however, | Amendments will be made to the Prifncipal Act
refers to “historically disadvantaged persons”, rather than “black” persons, as does the Mineral and | to ensure alignment of definitions and
Petroleum Resources Development Bill of 2013. Preference given to the descriptor “black”, rather than | concepts as suggested. :
“historically disadvantaged” is most likely intended to align the Charter with the Broad- Based Black Economic
Empowerment Act 53 of 2003 ("BEE Act”), as the Draft Charter states.
Recommendation: For the descriptor preferred in the Draft Charter to be altered as
intended, a legislative change to the MPRDA is needed, in that references in the MPRDA to
“Historically disadvantaged persons” must be amended to denote “black persons” only, or the definition of
“historically disadvantaged persons” must be amended to express the same intention.
Definitions I. Community i Submission noted,i the

The Draft Charter defines “community” and “mine community”, but it does not define “host community”.

“Community” or “host community” generally refers to a traditional community coordinated in terms of

Department  will r'ecunl;aider the

L_J“‘/
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custom and having certain rights or interests to the land where mining takes place. “Mine community” is much
broader and in terms of the definition in the Draft Charter it refers to the communities where mining takes
place and labour sending areas.

Recommendation: it is advisable to clarify whether “community”, when used without the accompanying
descriptor “mine” in the Draft Charter should be understood in the broader sense as described above, orina
narrower sense. It may be necessary to distinguish by referring to “host communities” as opposed to “mine

communities”.

11. Effective Ownership

The BEE Act does not contain a simitar definition. In terms of the generic BEE scorecard, ownership and
management control are two separate elements. In the Mining Charter, management control is measured as
part of Employment Equity. In terms of Companies Act 71 of 2008, a clear distinction is drawn between the
management of a company and the ownership or shareholding in a company. This definition of “effective
ownershig” conflates the elements of cwnership and management control by equating "effective ownership”
to i.e. meaningful participation in management control.

Recommendation: It is recommended that the relation between “effective ownership” and management
control is dealt with explicitly in the definition, and that meanings are aligned with the terms used in the BEE

Scorecard and the Companies Act.

Jll. Meaningful economic participation )
It is not clear why provision is made explicitly for BEE entrepreneurs, esgecially in the light of the criticism

levelled against BEE for creating a black elite at the cost of other black persons and communities.

definitions of “community” and.

“mine community”.
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Recommendation: If provision is made for “BEE entrepreneurs” as a category of beneficiaries, qualifying
criteria should be stipulated o provide clarity as to who will be regarded as a BEE Entrepreneur. This category
of beneficiaries should not benefit from mining activity at the cost of the workers or communities directly

affected by the same activity.

IV. Trust funds

The definitions of “Ministerial Skill Development Trust Fund” and “Social Development Trust” aliude to the
creation of funds, without that there are any further reference to legisfative provisions determining how such
funds are / will be governed.

Recommendation: it is recommended that these definitions be completed by including reference to the

legislative provisions in terms of which the mentioned funds are (to be) established and governed.

The submission is noted and the De*;partment

will consic_ler removing referéence to
management control in the defifnition of
effective ownership.

The submission is noted, the definitibn of BEE
entrepreneur to be provided. ;

The funds will be created in consulta:xtion with
National Treasury in terms of 'dlhe Trust
property Control Act. The definitioﬁs will be

improved accordingly.

Policy shift
manifested in Draft
Charter

We are concerned about the consequences that the shift from “socio-economic” empowerment to “black
economic” empowerment will have for transformation in the mining industry.

Recommendation: The Department is urged to rethink the implications of its policy shift away from sccio-
economic empowerment and towards black empowerment. The interest groups that stand to be most
severely affected by such a policy shift are the ones most directly affected by mining activity, namely the

people living around the mines {“mine communities”).

Reference to Socio to be retained.

Employment Equity

R These figures aspire to reflect the racial demography of the country. In this respect, the gquota-
initiative is laudable. We submit, however, that casting these figures in absolutist terms for
immediate compliance is unrealistic at present. Requising absolute and immediate compliance at
these levels may alsc result in inadvertent and unintended discrimination; and may be

detrimental to the mining industry and the country’s economy.

To consult with the Department of Labour.

OV
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Recommendation: To avoid the creation of an artificial skills shortage, a more proactive model for promoting
affirmative action should be devised: one that rewards and incentivizes companies that creates shared-value
approaches towards affirmative action; and one that allows for a versatile recruitment process that is free
from discrimination in the employment context. One possibility would be to reward levels of affirmative
action employment by scaling BEE status levels according .to the employment demography within the
company at each level of management. Introducing such a model would require more far-reaching legislative
changes than what can be achieved in the Charter.

Il We strongly support the sentiment in the Charter {section 2.5} in favour of human resource

development which is integral to soclal transformation. The country’s resolve to promote BEE will
be successfui if there are sufficiently developed skills to allow for meaningful empowerment.

Recommendation: We urge the drafters of the Charter to strengthen reguirements on mining companies to

support education and skills development, especially within the “mine” communities - those around their
mines. This could be done by further incentivising the formation of educational trusts and incentivising private

sector 5upport of especialfly secondary and tertiary education initiatives. Such support could take the form of

scholarships and sponsorships, or support in developing specialized training that would serve both the mining

sector and the communities affected by mining. |
I

Ownership Recommendation: It is recommended that the Draft Charter incorporates guldelines on what fair allocation | The Department will reconsider aliternative

]

i

of the shares to workers, black entrepreneurs and communities must entail. It is further recommended that | models for fair allocation of shares,ihowever
the allocation of the black entrepreneurs’ sharé be repulated more precisely. Furthermore, to ensure the | the 5% as minin_g shares to each of t;he three
efficacy of the envisaged ownership deals, the Mining Charter should engage with the provisions of the | categories will be retaim_ad.
Companies Act and stipulate more precisely how certain of the alterable provisions of the Companies Act

should be addressed in order to assure that the objectives of the Mining Charter are achieved.
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Mine Community
Devefopment

The terminology here does not align with the definitions provided: does the Draft Charter here refer to
(traditional) communities or mine communities as defined? Reference to “iocal” community here is confusing
and inconsistent.

Recommendation: The text of the Draft Charter needs to be revised to achieve consistency between

definitions and terminology actually employed.

Submission noted, the Department will; revisit

the definitions and terms used 1o kensure

alignment.

i

33. South African
Diamond
Manufacturer
s’ Association
{SADMA)

AW

Part B

Application of the
Mining Charter for
Permits/Licences
Granted under the
Precious Metals
Act, 2005, and the
Diamonds Act,

1986, as ameanded

Clause 2.8 is impermissibly vague and create uncertainty about whether or not the Draft Reviewed Charter is,
infact, intended to apply ta the downstream diamond industry and, if so, how. This vagueness and uncertainty
is potentially unconstitutional. The rule of law, a foundational constitutional principle enshrined in section
1{c) of the Constitution of the Republic of South Africa, 1996, which is justiciable, provides that laws must be
stated in clear and unambiguous terms, and that they should appropriately constrain and guide the exercise
of administrative discretion. Clause 2.8 of the Draft Reviewed Charter, as it stands, is vague, creates regulatory
uncertainty as to whether the downstream diamond industry falls within its ambit, and, depending how it is
interpreted, may be in conflict with the Diamonds Act and/or lead to uncertainty as to how the Regutator

should go about &s decision-making pracess when considering applications for licences and permits.

The coneerns are noted and he Depa;rtment

wil! consult with the SADPMR.

|

Policy

considerations

It is, furthermare, submitted that there are good policy reasons why the drafters of the amendments to the
Diamonds Act in 2005, which inserted section 5(2) into the Diamonds Act, left the application of the Mining
Charter to the discretion of the Regulater, and did not seek to appiy to Mining Charter “holus bolus” to the
downstream diamond industry as a matter of course. it is SADMA’s respectful submission that onerous
legislative requirements imposed on the downstream diamonds industry have contributed in no smalt part to
its deciine. In fact, the legislative compliance requirements (including the discretionary appiication of the
mining charter by the Regulator in terms of section 5(2) of the Diamonds Act) have significantly contributed

to the industry’s downward spiral. We are of the view that, while regulation is necessary in our sectar,

The concerns.are noted and ‘he Depaltment

will consult with the SADPMR.
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unnecessarily burdensome regulation, such as the application of the mining charter, have proven to be
counter-productive. The current enerous legislative framework has discouraged serious big investors and
outright strangled small players. Matters of social importance that are covered in the mining charter are
already covered by other applicable legislation. Issues of employment equity, procurement The end-goal
should be to have an enabling legislative framework that encourages even a one-man, low-budget player to
have a fighting chance to survive in this difficutt industry, with the hope that the more people that participate,
and the more peopie will find employment in the sectar, which is obviously a positive for the economy.

It is SADMA’s submission that the non-discretionary application of the Draft Reviewed Charter to the
downstream diamond industry (as potentially envisaged by Part B of the Draft Reviewed Charter) could be a

mortal blow to an already beleaguered sector.

Beneficiation

Finally, it should be noted that Clause 2.3 of the Draft Reviewed Charter, which provides specifically for
beneficiation, mentions that “the Mining Charter provides a mechanism for companies to offset up to 11% of
the 26% ownership reserved for black people” without providing further detail, not least a formula by means
of which a beneficiation offset may be calculated. It is submitted that clarity is required in this regard in order
for there to be regulatory certainty going forward and to avoid the refevant provision falling foul of the rule

of law, and its requirement for clarity and certainty, as discussed ahove.

Mr Menoe to advise.

4.

Rough
Diamond
Dealer’s
Association of
South Africa

Ownership

The “once empowered always powered” principle should remafn in the guiding principle whereby effective
control over one’s business can be maintained through sharehelding.
Many of our large members do not have the sufficient cash flow available for the business model proposed

under this element. Hence financing is already an issue for most of our members.

Noted, alternative proposals will bef'explpr_ed.

£ o W
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The proposal for 5% of the 26% shareholding to be transferred to ESOPS is far reaching and may prove to be
insurmountable (clause 2.1 (b)}. It shall cause administrative delays with the transferring, not to mention the
time that is usually spent on the drafting of shareholding agreements.

The administrative cost and time that will be spent on the “special purpose vehicle” as proposed in the
Reviewed Mining Charter under discussion at clause 2.1{d) shall especiaily in the short and medium term

cause a further administrative burden on the expense of the BEE partner.

It is proposed that the business model which allowed for trust to be used as a vehicle should be provided
more time to establish progression and effectiveness as a specific purpose vehicle through which compliance

can be attained and maintained by our members.

Preferential

Procurement

The proposed target under capital goods may be chalienging. This is due to significant technological advances
in the development of manufacturing equipment overseas and which is not locally manufactured.

A further issue is the maintenance of BEE accreditation of suppliers that fall outside the scope of our members’
control. We propose that latitude be granted to our members in this regard and that specific thresholds that

are reasonable and attainable for our members be negotiated.

The foreign based manufacturing cojmpanies
are 1o setup shep locally within the thrgee years
transitional period failing which the _%affected
mining operation will be required to r%notivate
to the Minister for procuring fromi foreign

based manufacturing companies.

Employment Equity

The vast majority of our members are micro or small business enterprises and do notinclude the management
levels envisaged .in the Reviewed Mining Charter. Even those members that may be considered to have farge
corporate structures do not include the management levels as proposed.

There are also an insufficient number of competent B!acks in present positions whereby attainment of the

envisage targets will be reasonable, our members shall not for the aforementtoned reasons be able to comply,

The Department will consider exemp’;cions for
qualifying small  enterprises ihcluding
increasing the thresholds. Transform%tion is a
national imperative and all stak;ehoiders
including government, organised i[:_Jusiness

have an obligation to contribute to traiining and

116

960/




but every attempt shalt be made for a revision of the different management structures amongst our large

members.

capacitation of Black people to take Up the

relevant positions in the mining operations.

Nen-Compliance

The non-compliance of any of the ring-fenced components, in terms of the proposed Reviewed Mining
Charter, shall mean non-compliance of all the elements. This will have an enormous effect on the continuation
of already developed diamond businesses in south Africa and knee jerk reaction would be the closure of many

members who shall not qualify for their respective licenses due to non-compliance.

It is the government’s intention| that

noncompliance with the ring-fenced elements

is a breach of material conditions pf the
MPRDA and the Charter and section 93,49, 98
and 99 of the MPRDA will be inhposed
irrespective of the size or nature ;)f the

offending operation.

35. South African

Local
Government
Association
{SALGA)

=

Policy and
legislative/ General

Comment

SALGA notes that one of the objectives of the Reviewed Mining Charter review process is to take into account
the need to align and integrate government policies and legislation to remove ambiguities in respect of
interpretation and to create regulatory certainty. The Reviewed Mining Charter, however, is limited in respect
of the extent to which it takes infto account existing legislation and policies regulating municipal planning
processes which impact on certain regulatory requirements and processes within the mining sector. Specific
reference is made to the recently promulgated Spatial Planning and Land Use Management Act, 2013 {Act 16
of 2013} (SPLUMA) and the Local Government Municipal Systems Act, 2000 (Act 32 of 2600) (MSA} which

provide guidance on coherent approaches to mine community developrment.

The Department supports integrated approach
to mine community development, m this
regard the Charter requires mea%]ing_ful
consultation and co-ordination k_:_ué%_tween
mining companies, communities and local
municipalities. The Charter does not Hjave 10
make specific reference to' the su_g?ested
municipal legislation. Right holders will ir}n;er_’act
with local municipalitiés in terms 0% their

LED/IDP projects to ensure alignment.

COHERENT
PLANNING AND
REGULATION FOR

1. The Reviewed Mining Charter is ambiguous and doas not provide a clear directive in its proposition of
meaningful consultation and coordination between mining companies, communities and local

municipalities. The ambiguity of mining legislation creates regulatory uncertainty on how to align mining

i. Meaningful consultation - will - be
defined in the regulations_ K is the

responéibility of the municié)alities

L—._J“—’V
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SOCIO-ECONOMIC

IMPACT

companies’ Social and Labour Plans {SLP) to the municipal Integrated Development Plans (JDP). No
guidelines are given on how engagement with local government should take place or how 5LPs should be
aligned to IDPs. Many municipalities have experienced a lack of meaningful participation of mining

companies in [DP formulation and implementation.

li. The Reviewed Mining Charter does not require the mining comgpanies reporting on compliance to include

consultation with local government. The monitoring of the Reviewed Mining Charter Scorecard does not
provide for discussion with local government on the compliance of mining companies with the Charter
objectives. The direct reporting line to the Department of Mineral Resources is an impediment to the
effectiveness of socio-economic initiatives and presents challenges in cooperative governance. The current
system has created an environment where there are inconsistencies with regards io which rules and
guidelines mining companies should follow and which not follow. An accurate representation of the
implementation of an SLP cannot be gained without taking into account the development plans and
programmes of the municipality’s entire municipal area. All monitoring and evaluation should require the

joint monitoring of outputs and impacts of SLP and Mining Charter activities.

. Moreover the language used in the Reviewed Mining Charter and the Scorecard does not communicate
the importanice of fulfilling the principles of the Charter in so far as mine community development is
concerned. Mine community development, like the other indicators/targets listed in Section 2,10 of the
Reviewed Mining Charter, requires 100% compliance because the impacts of this target span wider than
the host mine community and fabour sending area in which the mining companies invest. Moreover, the

100% compliance requirement speaks to the need to create sustainable settfemnents that are able to exist

to develop guidelines i
investors should contr

development within

municipality. The. guideline DMR

will develop will be rest
consuttations with com
on aspects relating grg
mining rights.

It is DMR’s mandate to

and monitor. compliance

Charter. DMR will devise means to
ensure that local municipalities are

engaged in evaluati@n and

monitoring of compliance

Charter. DMR to comsider a

measurement of the 19

Charter Score Card. (A’

structure to be. explored}). A

proposal to have a memorandum

of understanding witi1 DMR,

Municipality and théi

operation.

evaluate

on how
bute to

the
ricted to

munities

nting of

with the

with the

% in the

tripartite

mining
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beyond the life of the mine. The ambiguous wording in the Reviewed Mining Charter contributes to the 1.

timited impact of mining legislation on mine community development and local economic development.

The -Department 'to engage with
COGTA on the submission,

36. SwissCham
Southern
Africa — South
Africa Chapter
(SwissCham)

=
<

SwissCham finds the envisaged retroactive application of the Charter worrying since it would i
resuit in a double jeopardy to our members who, under the previous BEE legislation, had made
effarts in engaging empowerment partners.

Acknowledging the South African Government's efforts in aligning the new Mining Charter with
the B-BBEE codes, SwissCham is concerned that the fragmented nature of B-BBEE and consequent
inconsistencies and/or overlaps create a regulatory environment with which Swiss firms find it

difficult to comply.

The Department a'cknowle'dges the
presumption against retros#:ective
application of  the law. i - This
presumption is not absulu';% {refer

to the AgriSA Case). The ?har‘ter

‘ .
proposes mechanisms in the form

“of transitional arrangements to

deal with the .retrospectiveé effect.
The Charter derives from é;_ection
100 and can'n_ot be s_éid to t:|e ultra
vires the Act, it gi\a'esuﬂf'fe_c'l]= to the
objects of the Act (mea!ningful
transformation) and section 23
and 100 of the Act.
The Department notes the cpncern

regarding - proper alignment and

will further refine the draft Charter

to address the concerns.

37. ANGLO GOLD
ASHANTI

Acknowledgement

of units of

We note that the Reviewed Mining Charter is silent on the recognition of empowerment I

transactions concluded prior to the promulgation of the MPRDA in calculating offsets against the

The Department ackno\n_g'ledges'

the presumption against
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production
ownership deals
pre- and post-
MPRDA and
MINING CHARTER

ownership requirement, which was permitted under the Original Mining Charter 2004 and is
presently permitted in the Current Amended Mining Charter 2010. Albeit for a prescribed period,
the recognition for the conclusion of previous transaction is provided for under the Broad-Based
Black Economic Empowerment Act 53 of 2003 and the BBBEE Codes of Good Practice and we can

see no justifiable basis for the exclusion of this provision from the Reviewed Mining Charter.

retrospective - application of the
- |

law. This presumptior} is not
absolute (refer to the Agri.;SA Case}.
The Charter proposes 'me%hanisms
in the form of tra;nsitio_nal
arrangements to deal \@\(_ith the
retrospective . effect
Transformation is not an éyent but
a process. The c_cfmtinued
consequences i reséect of
empowerment tr%nsaction
concluded prior tcéa the
promulgation of the é'MPRDA
cannot be made tcé apply
perpetually  but mList be
approbriateiy timed t'akjing into
account the nature ‘of the

transactions concluded.

CONTINUING
CONSEQUENCES
WHEN RENEWING
MINING RIGHTS

Once again it should be made patently clear in the Reviewed Mining Charter that any new
empowerment reguirements in regard to ownership as encapsulated in the Reviewed Mining
Charter should apply only to new applications and should not be applied to extensions of existing

rights to accommodate new areas and renewals of current rights, as, once again, the imposition

The terms and conditions for
renewal of mining rights will be

negotiated at the renewal stage
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of the new requirements under the Reviewed Mining Charter to such extensions or renewals

would give effect to retroactive or retrospective enfarcement of legislation.

consistent with international best

practice.

FOREIGN ASSET
BASE EXCLUSION
FROM
CALCULATING
OWNERSHIP

BEE is a local South African requirement and thus has no bearing on foreign held assets. In order
to calculate effective Black Ownership on South African domiciled multinationals, ownership held
by Black people in an entity should the evaiuated against the local operations and not the entire
asset base, to avoid dilution of Black Ownership by foreign assets. Currently the DTl Codes of
Good Practice only allows exclusion of foreign owned assets up to 40%, which effectively makes

the hase for local operations 60%.

Noted, the Department to gonsult
with Dti/Mr Mabuza. for ‘a way

forward.

38 AARD Mining
Equipment {Pty)
Ltd

Procurement,
Supplier and
Enterprise

Development

Paragraph 2.2 provides for an obligation that the procurement policies of a Mining Right holder
as well as #s actual procurement “.is aligned to the following:”. Thereafter follows three
headings, namely “Capital goods”, “Consumables” and “Services”. Under each of these heading
are paragraphs which are number {a), (b) and one paragraph is numbered (c}, all which make it

very difficult to refer to the different paragraphs of this element of the 2016 charter

The introductary paragraph of the procurement, Supplier and Enterprise Development in the
2016 Charter, little need to be said about the introductory paragraph save to point out that
however laudable these aspirations may be, they completely ignore the fact that mining
companies will always procure capital goods, consumables and services having regard to quality
and prif:e. For this reason, Mining Companies should, in circumstances where imports are in fact
cheaper than locally produced items, be rewarded if they purchase from local suppliers. This
incentive can take the form of higher aggregated score for procurement on the Scorecard to be
attached to the 2016 Charter if the purchasing takes place from South African companies, even if

they are mare expensive. [Does this make sense?]
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Clause 2.2, if implemented in its current form, could furthermore actually reduce competition in
that South African suppliers are aliowed to deliver inferior producis at higher prices rather than
to encourage local suppliers to improve the quality of their products and price their products
competitively. Mining Campanies should furthermore be incentivized under the 2016 Charter, to
fund research and development of capital goods and equipment for the mining industry to
improve guatity and competitive pricing.

What is required from mining rights holders is to ensure that their procurement policies and
actual procurement is “aligned”. In the online oxford dictionary the word “align” is said, amongst
others, to “give support to a cause”. That is the only meaning given by the dictionary that could
possible inform the meaning to be ascribed to the word “aligned” in paragraph quoted earlier.
Applying that meaning it would mean that a mining right holder must ensure that its procurement
policies and actual procurement supports the causes set out in the Procurement, Supplier and
Enterprise Development of the 2016 Charter. Clearly it would have been more precise marely to
state that the policies and procurement must comply with the reguirements sets out in the

paragraphs that follow the introductory paragragh.

Capital goods

In paragraph (a) of the paragraph under the “capital goods” a Mining Right Holder is required to

* procure a minimum of 60% locally manufactured capital goods from "BEE compliant”

fj\_— manufacturing companies. Section 10{b} of the BBBBEE Act provides that an organ of stateand a
public entity must take into account any code of good practice issued in terms of section 2 in
developing and implementing preferential _policies. Minister of DTt issued a generic code of good
practice which includes, as annexure to the regulations, various principles for measuring

>
AN
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“Enterprise Supplier Development” which refers to the purchase of goods from BEE compliant
companies.

% In regulation 8.1 of GN 1019 the BBBEE generic scorecard provides for ‘Weighting”
amengst others, enterprise and supplier development at a level of 40 points. Depending
on the number of points a measured entity scores, clause 8.2 provides for a measured
entity to be provided a BBBEE status at various levels such as “level t Contributor and a

Non-compliant Contributor”

The drafts-person of the 2016 charter chose not to use the defined term “BEE compliant company”, He or She

chose to use an undefined term “BEE compliant manufacturing companies”

It is clear what exactly “locally manufacturad capital goods” means. Does that mean that every
component in the good referred to must be jocally manufacture? If, for instance, motor vehicle
which are purchased as part of a mining company’s capital requirements are assembled in South
Africa hut contain some imported parts, does that satisfy this requirement? To what extent must
a mining company enguire inta the local content of the goods it purchases?

Paragraph {b) under the heading “capital goods” also creates more questions than answers. It
requires that a mining right holder must “preferably” purchase 30% of the 60% from “small
businéss development which are BEE compliant”. The requirement is ambiguous. Does it mean

20% of the total capital good purchased or a half of the 60% referred to in paragraph (a)?

»

The further requirement that “a minimum of 10% of the 30% must be reserved..” is equally
ambiguous. Does that mean 3% of the total capital goods purchased or one third of the 30%

referred to in the first sentence of paragraph (b)?
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VL.

This 10% must be “reserved for BEE compliant enterprise development”. No-one can understand
what that means

The word “preferably” expresses a wish rather than a peremptory requirement. Does that mean
that a mining company can be compliant even if it does not procure the required percentages
from BEE comgliant enterprise development?

What is “small business development which are BEE compliant”? These words are also used the
heading “Consumables” and “Services” in this element of the 2016 Charter hut the meaning
therefore is not explained anywhere in the document. Nor is there what one could refer to as a
normal grammatical meaning that can be given to the term having regard to the context within
which it is used. How can one, in any event, procure anything from something called “enterprise
devetopment”?

What is the difference between “business development” and “enterprise developmeni™?
Although the term “enterprise development” is part of the name of Procurement, Supplier and

Enterprise Develgpment element of the 2016 Charter, the two concepts are not defined and only

used in this element of the 2016 Charter. it is impossible to determine what is envisaged by the

terms and now they differ.

Consumables

" The two paragraphs under “Consumables” are almost word for word the same as the wording

discussed above under the heading “capital goods”

The word “of” underlined in paragraph {a} in the quoted above was added to the same wording
under the “capitat goods” heading. This does not make any difference to the meaning. Also the
word “preferably” was omitted fram the similar wording in paragraph {b) under the “Capital

goods”.
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Xl

The words "A minimum of...” were added at the beginning of paragraph (b) under the heading
“Consumable”. That implies that the percentage of capital goods that must be “given to small
business devetopment..” under paragraphs (a) under the heading “Capital goods” must be exactly
30% whiie the consumables “given to small business develepment..” may exceed 30%.if this literal
meaning is given to the absence of the phrase "A minimum of...” in paragraph (b} under “Capital
goods” headi.ng it would be absurd. This difference in the wording between the two paragraphs
should probably be ascribed to bad drafting rather than a different intention by the drafisperson
of the 2016 Charter.

Services

X,

Xin.

XIv.

Paragraphs (a} and (b) are similar to paragraphs (a) and (b) under the headings “Capital goods”
and “Consumables” save for the amendments necessary to distinguish companies from which
services are procured from companies whe manufacture capital goods or sell consumables.

In fact, paragraphs () under the heading “Services” reads exactly the same as paragraph {b) under
the heading “Consumables”. It differs from paragraph (b) under the heading “Capital goods” in
that paragraph (b} under the heading “Services” also commences with the phrase "A minimum
of...” this difference was already discussed above.

Paragraph (a), however, deviates from the provisions under the other headings in that it refers to
“BEE compliant and iocally based companies”. What are locally based companies”? Are they
compénies who are registered in South Africa or could it include international companies who

have Jocal branches?

XV.

The unnumbered paragraphs under this element requires mining right holders to “...verify local
content for capital and consumer goods as provided for above with the South African Bureau of

Standards”. This must be done before the annual mining charter report is submitted to the DMR.
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The practicality of this requirement is questionable. Surely this verification “..before the annuai
mining charter report is submitted to the DMR..." it is too late. What if it turns out that the local
content of the goods procured by the mining company is not what the mining company believed

it was.

39 SIBANYE GOLD
LIMITED

2016 CHARTER
[SSUES/ General

The principie of the rule of law reguires policy and legislative requirements to be drafted in such
a manner that a person whe is required to comply with such requirements is able to do so with
certainty on reading of the document in which such requirements are contained. it is evident from
a review of the 2016 Charter that many of the provisions contained in the draft 2016 Charter
breach the principle of the rule of law as they are ambiguous and open-ended and create uncel.
tainty regarding how applicants for rights or Holders {as defined in section | of the MPRDA) of
rights are required to comply with the provisions in the 2016 Charter.

The "Mission" of the 2016 Charter may be used to interpret the rather loose wording in the
effective provisions of the document itself. The "Mission" reads as follows: "To give effect to
section 100{2){a) of the MPRDA, section 9 of the Constitution and harmonise Government
transformation policies”. A thorough analysis of the 2016 Charter shows that the document does

not in fact give effect to section 100{2)(a} of the MPRDA but often contradicts that provision.

‘Furthermore, rather than to give effect to section 9 of the Constitution, it appears as though the

document entrenches discrimination through the removal of the definition of HDSA (as stated in
the 2010 Charter) and the inclusion of the definition of "Black people” in its place, which is a far
more limited definition than was previously provided. This cannot be the intention of the Minister
and, therefore, it is proposed that the wording of the definition be reviewed to ensure a more

appropriate and inclusive approach be adopted.

L The Charter shouid be re;a_d'wi_th
the MPRDA. Appglicants of r;'_ights or
right holders are requi}red to
comply with the provisi_onjs' of the
2016 Mining Charter as- gutlined

on the Charter. !

The definition of “HDSA” was removed in order
to align with the BBBEEEA, 53 OF zzeoa by
replacing it with the word “Black Pecdple”. In
terms of section 9 (5) of the Constitution of the
Republic of South Africa discriminationi onone
or more of th_e_gr_ound;.[isted in'subseétion {3)
is unfair uniess it is established tl‘;1at the
discrimination is  fair. :

In this gontext,

discrimination to redress historical soi:ial-and
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It must be noted that the word "community" is not confined to a group of Black people in the
MPRDA, whereas in the 2016 Charter a community means a "coherent, social group of Black
persons jour emphasis} with interest or rights in particular area of land which the members have
or expert’s communaily in terms of an agreement, custom or faw". The MPRDA specifically refers
to a group of "Historically Disadvantaged Persons” and not to "Black persons'. To amend a
definition which occurs in the MPRDA by way of a subsidiary document such as the 2016 Charter
is u/lra vires the powers of the Minister, This amendment to the category of persons who qualify
as Black people for purpases of the 2016 Charter read with the MPRDA has significant impacts
throughout the document and, therefore, it is imperative that this definition is correctly worded.
A transitional period of 3 years has been provided to mining companies in order to review and
align their empowerment structures with the prescribed terms stipulated in the 2016 Charter.
This provision has a retrospective effect which will require every empowerment transaction which
has been concluded to date to be unbundied or restructured to align with the prescriptive
reguirements set out in the 2016 Charter. Such an exercise will inevitably impact on the financial
circumnstances of a company, will no doubt deter further investment in the industry and will

consequently erode shareholder value. The impiications for a company, such as Sibanye, which

" either holds shares in a mining company or holds mining rights and prospecting rights wili be

significant in that the existing shareholders that had previcusly met the empowerment obligation
will be reguired to dilute their shareholding in order to accommodate the prescribed structures

set out in the 2016 Charter.

economic inequalities is allowed by l'Jsing the

word Black People.
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The Department notes the goncern
raised. However it should be note
that we . are in the proﬁess of
aligning with the BBBEEA; 53 of
2003 and the MPRDA will be

amended also to align.

I
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The Department disagree, a thrge year
transitional périod is sufficient for reviewing

and aligning WItﬁ the 2016 Mining Charter.
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Ownership

V1.

The minimum threshold requirement of 26% awnership by Black people of shares in a company
‘which holds rights remains the requisite threshold for purposes of compliance with the ownership
reguirement in the 2016 Charter, however, the manner in which mining companies are required
to meet this threshold is far more prescriptive than in the 2004 and 2010 Charters.

the obligation on stakeholders to comply with the 2016 Charter is inappropriaie in the
circumstance given that a stakeholder is defined as". . . a person, group, organisation or system

which affects or can be affected by an organisation's actions which may relate to policies

The Department will reFobk into

the proposal of whether the 26%

of ownership of shares b:;y‘biack
people will be on companies that
holds rights or per opieration
before the finalisation of the 2016
Mining Charter.
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intended to allow the aforementioned to participate in the decision making in which ali may
have a stake”. Clearly the requirements listed in paragraphs (a) to (k} of the Ownership element
in the 2016 Charter which must be complied with, can never be complied with by the persons
included in the definition of "stakeholders". One would expect that these reguirements should
be complied with by the applicant and/or the Holder of a right as they are the only persons whose
compliance is measured and who is penalised for non-.compliance pursuant to the provisions of
the MPRDA. The compliance requirement cannot logically be extended to "stakeholders", as
defined. If the intention is indeed to place such compliance obligation on a "stakeholder” (as
defined), it is submitted that to hold a Holder of a right liable for the non-compliance of other
stakeholders is a serious threat to the security of tenure of the Holder of a right. The effect would
he the penalising of Holders of rights for events which they have no control over. These
implications should be reassessed by the Minister.

Paragraph (a) of the Ownership element of the 2016 Charter The reference to the Companies Act
in paragraph {a) of the Ownership element implies that the assets that must be transferred to
Black people must be shares in a company. This ignores the fact that the previous Charters

focused on the sale of mining rights {(which is further contemplated in section 11 of the MPRDA)

‘and not only shares. In addition, in terms of the MPRDA, mining rights may be held by joint

ventdres where the mining rights are held in undivided shares by several entities such as
companies, close corporations, trusts or even by individuals. There is nothing in the MPRDA that
prohibits such entities holding a mining right. It s submitted that it is ultra vires the powers of the
Minister to try and regulate the manner in which mining rights must be held by way of a policy

document, such as the 2016 Charter.

V1.

Vil

The Department will relgok into

the definition as proposedf.

The Department note;s' the

concern. However, the_:_MhRDA is
.

subject to be amended to. align

with the BBBEEA. Section 1?7(’2) of

the deals with issue,d,shafgd'of a

company and has nothiné to do
with the issue of the mini[:';l.g,i‘ights

held- by joint ventures onj mining

rights with undivided !shares.

However every mining rig‘ht must

—
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Vilt.

The requirement in paragraph {b} of the Ownership element introduces the new concept that the
26% ownership of mining assets (however defined) of the Holder of or appiicant for a mining right
may not conciude an empowerment transaction in terms of which the entire 26% is held by one
Black person and furthermore, that all existing empowerment transactions in which a HDP held
the 26% stake in the Holder of a right, would be required to dilute his/her shares and restructure
o allow for the inclusion of an ESOP, a community and perhaps a black entrepreneur (however
defined). The word "respectively" in paragraph (b) implies that each of the three categories of
persons must hold at Jeast5% of the 26% ownership that must be allocated to Black people, In
other words 15% in aggregate. The requirement that the 5% shares must be ". . . equally
distributed amongst. . ." the three categories of persons implies that the allocations to each of
the three categories must be the same. This prescriptive requirement may render an absurd and
unworkable result and, therefore, stands to be chailenged.

The requirements in paragraphs {f) and (g} of the Ownership element create far more guestions
than providing certainty with regard to the nature of the empowerment transactions that must
be concluded by Holders of and applicants for mining rights. For instance: what is meant by the

word "manage"? How does one "manage" various ownership stakes? Must the shareholding of

“all the empowerment shareholders in the SPV be proportional to their respective shareholding in

the company that holds the mining right? Must this 5PV, as the holder of all the vartous owners
of shares in a Holder of a mining right, act jointly In exercising the voting rights which vest in the
various owners as shareholders {or board rpembers) of the Holder of the mining right? Not only
does paragraph {f) of the Ownership element create confusion and uncertainty as pointed out

above, it is immediately contradicted by paragraph {g) of the Ownership element which requires

VI

achieve a minimum of f?xe 26%
ownership of black peopli and a
three year transitional pe%_iod ‘has
been provided for .c_om__p%nie_s or
mining righ holders o _algi'ﬁn-‘with
the provisions of this ?-Mining
Charter.

This is tao allow transfo_rm_%tion to
be Broad Based as int_ende_id by the
Mining Charter. The S%E-Shares
equitably distributed e;mongst
workers (in the form ofé-E_SOPS_.,
black entrepreneurs, . aﬁ]d the
community respectively .i{s just a
minimum  requirement. The
Department disagree tli:at this
provision- renders a'n'absijrd and
unworkable resutt. '

1X. The Deparfment will relbok into
the matter of SPV's -%md its

I
management. ‘
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that "each empowerment transaction must register a SPV' [t would now seem that it is required
by paragraph (g) that, where more than one person holds a share of the 26% shares or other

mining assets referred to in paragraph (a) of the Ownership element each one of the

empowerment transactions in which the various portions of the ownership is transferred, must |/

be held in a separate SPV. It is contended that this is unworkable and results in an absurd
ouicome.

Paragraph (i) of the Ownership element seems to suggest that the sale of the 26% ownership of
the Holder of a mining right must eventually be provided for in one transaction. Earlier in the
Ownership element it was required that 5% ownarship stakes must be transferred to the three
categories of persons contemplated in paragraph (a) of the Ownership element, respectively.
The 2016 Charter now expressly inserts a provision which negates the "once empowered aiways
empowered ' principle. It is apparent from the 2016 Charter that the Minister does not agree with
the "once empowered, always empowered ' principle, as it has been colloguiaily referred to. Itis
proposed that all mining companies will be required to retain a 26% empowerment shareholding
in order to remain compliant with the 2016 Charter, either by focking-in Black shareholders or by

continually being required to conclude a replacement empowerment transaction every time a

"Black shareholder sells his/her shares in order to facilitate continued compliance with the

Ownership element in the 2016 Charter~ Failure to comply with this principle is an offence and
will result in the company being non-compliant with the provisions of the MPRDA. It is submitted
that such a construct leads to an absurd result as mining companies will be required to
continuously conclude transactions with Black people (as defined) to satisfy the Ownership

component of the 2016 Charter if, for valid commercial reasons, such as taking advantage of a

Xl

Paragraph (i) of the'-ZOlEf;:Mining
Charter makes provisijb'n for
consglidation of the
empowerment transagtiq%ns with
the prior written consenj[ of the
Minister. The 26% owm_égir;sh'jp of
the holder of a mining-r,iéh:t mﬁst
eventually be provide_d. -éfor one
transaction and a .thrée year
transitionat  period haé been
provided for.

This provision is inten;ded to
ensure that comp'aniesi remain
compl_iant with the erﬁpouigierment

provision.
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commodity cycle, Black people were to sell their shares in those mining companies to realise value

for their investment.

Procurement,
Supplier and
Enterprise

Davelopment

Xl

Xl

XV,

in paragraph (a} of the paragraphs under the heading "Capital goods" a mining right Holder is
requirad to procure a minimum of 60% locally manufactured capital goods from BEE compliant
manufacturing companies. It is unciear what a "BEE compliant manufacturing company" is as this
term is not defined. It is not clear what exactly "locally manufactured capital goods"” means either.
Does that mean that every component in the goods referred to must be locally manufactured?
Unfortunately this element in its current form, creates more questions than answers. Sibanye,
through its cutrent contracts with local suppliers could be compliant with this requirement,
however, on the other hand, the DMR could be of the view that they do not comply. Such
uncertainty needs to be clarified so as to ensure that it is not cantrary to the rule of law and stands
to be set aside in its current form.

Paragraph (b} under the heading "Capital goods" requires that a mining right Holder must
"oreferably” purchase 30% of the 60% from "small business development which are BEE
compliant”. The requirement is ambiguous. Does it mean 20% of the total capital goods purchased

or half of the 600/o referred to in paragraph {a}? The further requirement that "a {sic) minimum

" of 10% of the 30% must be reserved ..." is equally ambiguous. Does that mean 3% of the total

ca pit'al goods purchased or one third of the 30% refarred to in the sentence of pa ragraph (b}?

The word "preferably” expresses a wish rather than a peremptory requirement. Does that mean
that a mining company can be compliant even if it doas not procure the required percentages
from BEE compliant enterprise development? It is uncertain what the term"”... small business

development which are BEE compliant” means. These words are alse used under the headings

Xil. The Department notes the comment.

Xll. The Department will relook into the

warding on percentages.

XIV. The intention Is to develoé) Small
Businesses. However, DMR will re!ookiinto the

wording e.g preferably.
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Xv.

XVI.

"Consumables" and "Services" in this element of the 2016 Charter but the meaning thereof is not
explained anywhere In the document, nor is there a normal grammatical meaning that can be
given to the term having regard to the context within which it is used. There is, therefore, a gap
in the understanding of this element which requires clarification.

One of the paragraphs under the heading "Services", however, deviates from the provisions under
the other headings in that it refers to "BEE compliant and locally based companies”. It is uncertain
what "locally based companies" are as this term is not defined? Are they companies who are
registered in South Africa or could it include internatienal companies who have local branches?
Again uncertainty prevaits. Furthermore, the requirement that mining rights Holders must only
utilise South African based facilities for the analysis of its mineral samples "across the mining
value chain™ is vague. It is unclear what this means and how a mining company is required to

comply with this requirement so as to avoid having its mining right cancelled or suspended in

terms of the provisions of the MPRDA.

Furthermore, reference is made to the Social Development Trust that was defined in the
"Definitions" section of the 2016 Charter. The definition suggests that this fund has already been

established. We are not aware of this fund ever having been established. Furthermore, the last

‘paragraph under the Procurement, Supplier and Enterprise Development element of the 2016

Charter provides that the trustees of the Social Development Trust shall include stakeholders

from organised business, organised labour and Government which suggests that the trust still has -

to be established. Also the definition also makes reference to "local communities” without

explaining what that term means.

XV. The term Locally based companies has
been defined. However the Depar‘tméant will
relook into the definition so as to clarify
whether  these  includes interri}ationa!
companies who have focal branches Eor only-
Companies registered in South Africa.

XVI. The definition is clear. For all its, mining
production{s} Mining right holders mLE:st only
utilise South African based facilities ;'fo_r_ the
analysis of its mineral sahples "ac'rq::»ss the
mining value chain”. The-Departm_eht":;s.._of the
view that there coﬁld he exceptior_zs. for this
requirement and it will relook into the wording.
XV The Dep'artment will facilité.te the

establishment of this fund.

XVIl.  The Department note the.omission
of the definition o,ff local

.communities.
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Beneficiation

XVl

This paragraph repeats a provision in the 2010 Charter which deals with the Ownership element
of that Charter, however, the following amendments have been effected since the 2010 Charter
was developed, which amendments have clearly not been taken into account in the 2016 Charter.
It is almost impossible to determine from the wording in the 2016 Charter, exactly what
"beneficiation" means even read with the new definition of "beneficiation” in the MPRDA and the
amended section 26 thereof. Even if it can be determined what "beneficiation” means for
purposas of the 2016 Charter, there is no basis whatsoever either in the 2016 Charter or the
MPRDA for determining the percentage that can be offset from the 26% of the ownership of

"mining assets" reserved for "Black people”.

XiX.  MrMenoe to advice,

Employment Equity

XX,

XXI.

‘of people at Executive Management Level must be black females. The words

In the first unnumbered paragraph of the Employment Equity element of the 2016 Charter the
Minister explains the purpose of the Employment Equity Act, 1988. That Act is, in any event,
applicable to mining companies and, therefore, it is unclear why these provisions are being
applied in this context again. It appears to be a duplication.

Paragraph {a) then continues to provide that /5% of which must be black femate...” On a proper
grammatical interpretation of the words "of which” one is led to the conclusion that 15% of the
50% black peopie must be "black female". One calculates this to mean 7.5% of the total number
" in line
emplayment active population (EAP)}" in paragraph (a) gualifies the requirement that 15% of the
50% black people on the board must be black ferales. It is not possible to attribute any logical
meaning to the quoted phrase. The phrase does not only appear in paragraph (a} under the

"Executive Management" heading, but qualifies each and every target where black females are

referred to under the subsequent headings under the Employment Equity element, It is therefore

XXIi. The purpose of this paragraph 15 just to
give a hackground on Employment qujiw Act,
1998 and its applicability on thisj: Mining
Charter.

XXill. The Department note the concern on

percentages and wifl relook into it.

— —
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XX,

XXIV.

L ATH

[

concluded that all the Black female targets must be "... in line with the employment active
population ..." whatever that may mean. This phrase makes it impossible to determine how a
Holder of a mining right must comply with the Employment Equity element of the 2016 Charter.
Paragraph (b} under the heading Executive Management refers to "A minimum of 50% Black
people proportional represented at the Executive Directors level a percentage of all executive
diractors. " It would seem that this paragraph differs from paragraph {a) in that paragraph (a)
refers to all directors {executive or non-executive) on the board while paragraph (b) only refers
to executive directors i.e. persans employed by the mining company on a permanent basis. Was
this the intention of the Minister?

The further headings under the Employment Equity element of the 2016 Charter are similar and

ft

also contain the phrase ".. as a proportional representative percentage of all..” Senior
Management, Middle Management or Junior Management as the case may be. This ghrase is
vague and does not assist applicants with determining the meaning of the requirement and how
applicants are required to comply.

The paragraph under the heading "Employees with disabilities" reads as follows: "(a} 2% of Black

employees with disabilities as a percentage of all employees.” The question is how does one

‘calculate the 2%7 Is it 2% of black employees or is it 2% as a percentage of all employees? The

requirement is ambiguous and impossible of a proper understanding and application.

The last heading under the Employment Equity element is the "Core and critical skiils" which
requires that all mining right holders "... must ensure that a minimum of 40% Black people are
represented in the mining company’s core and critical skills by diverting their existing pools." Does

that mean that the mining company must ensure that 40% of all the people employed in what is

XXIV. The Department will relook

wording.

XXV. The Department will relook

wording.

XXVi. The Department will relook

iinto the
|
|
|

into the

i:hto the

wording on percent and percentages. -

XXVIL.The Department will relook

ihto the

wording on percent and percentages. |
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referred to as the "... core and critical skills" must be Black people, or does it require that each
different core and critical skills poo! of employees must be occupied by Black people? There is no
answer to this question nor can the'answer be discerned from what is stated in the sentence
quoted above. If the latter of the two possible interpretations (that each different core and critical
skills pool of employees must be accupied by Black people) is the correct one, then one finds
oneself confronted with the guestion, what if the pool of, for instance, metallurgical engineers
(being one of the core and critical skills referred to in the definition of that concept) consists of

only one persen, how must a mining company then comply with this requirement?

Human Resource

Development

XXVI.

The Human Resource Development element of the 2016 Charter is aimed at compelling mining
companies to contribute maney to skills development. This is evident from the words in the last
sentence of the introductory paragraph of the Human Source Development element, namely, “...
the mining industry must . . . " which suggests that individual Holders of mining rights need not
comply with this requirement but that the mining industry must be measured to determine
whether there has been compliance with this element of the 2016 Charter. A heading "Human
Resource Development” is included in the scorecard and then is qualified by the phrase stating
that "this efement is measured in terms of the national demographics as per the statistics of
economically active poputation”. It would seem, therefore, notwithstanding the indication that
the "rﬁining industry” rather than individual mining companies must comply with the Human
Resource Development element of the 2016 Charter, the scorecard will measure compliance by

mining companies. This contradiction must be addressed so as to provide clarity.

XXVIII The Department note the concern. The
wording will be revised to indicate _é-mining

rights and not mining industry.

Miine Community

Development

XXV

Several concepts are referred to in this paragraph, namely "communities ", "local municipalities”

and "labour sending areas ". Although the concept "communities” is defined, it is defined in a
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general manner and one cannot identify the community with which the “meaningful
consultation"” contemplated in the guoted passage, must be conducted. Not only is it difficult to
determine what exactly a mining company must do to identify the persons with whom it should
have "meaningful consultation and co.-ordination", it also becomes clear in paragraph (a) under
this element that "labour sending areas” are included amongst the "persons” where money must
be spent on community development. , it may be argued that the content of the Mine Community
Developrment element of the 2016 Charter is not enforceable against any mining company due to

its open-ended and indeterminate content and, therefore, evident breach of the rule of law.

Housing and Living

Conditions

XXvill.

XXIX.

All of the requirements under this heading are aiready inctuded in the Housing and Living
Conditions Standards for the Minerals Industry developed by the Minister in terms of section
100(1){a) of the MPRDA. it is submitted, therefore, that there is no need to include this element
in the 2016 Charter. It is not clear why these requirements have been repeated in the 2016
Charter.

The introductory phrase that states that "the contribution for home ownership options include
but not limited to the following..... " can only be interpreted to mean that there is more than one

option available and makes it impossible for the Holder of a mining right fo know exactly what it

" must do to satisfy the requirements under this heading because itis left open ended by providing

that the listed options are not the only requirerments which need to be complied with. This means
that it is left it open to the officials of the DMR to insist that any additional requiremenis be
complied with. Such an open ended description of what a mining company must comply with

does not comply with the rule of law and is, therefore, unconstitutional.

XXX, This is a ring-fenced element and cannot

be dealt away with.

XXX. The Department will relook into

the wording.

Vi

135

b/l




40 The United
Nations Children's
Emergency Fund
{UNICEF)

Ak

Preamhle . The preamble states "...a profiferation of communities living in abject poverty continues to be | The Depariment will refook into the wording to
largely characteristic of the surroundings of mining operations” This raises the issue of mining | align with the SLP.
companies’ responsibility towards communities, children and youth when a mine closes. The
social impacts of mine closure specifically on children shoutd be addressed during operations and
addressed appropriately thraugh SLPs and other vehicles.
Vision 1. Include reference to the growth and development of South Africa including the mining industry, {ii} The Department disagree. The
communities, children and youth. vision is clear and straight éorward.
Mission {1ii) Reference should be made to the Sustainable Development Goals {SDGs). The most important {iii} The Department d'lsagre.e.i.

SDGs which apply to the mining sector, are the foliowing goals:

v V ¥V ¥V V¥V VYV V¥

v

Goal 1: End poverty in all its forms everywhere™

Goal 3: Ensure healthy lives and promote well-being for all at all ages™

Goal 4: Ensure inclusive and quality education fer all and promote lifelong learning
Goal 5: Achieve gender equality and empower all women and girls.

Goal 6: Ensure access to water and sanitation for all.

Goal 7: Ensure access to affordable, reliabie, sustainable and modern energy for all.
Goal 8: Promote inclusive and sustainable economic growth, employment and decent
work for all.

Goal 9: Build resilient infrastructure, promote sustainable industrialization and foster
innovation.

Goal 10: Reduce inequality within z_and among countries.

Goal 11; Make cities inclusive, safe, resilient and sustainable.

Goal 12: Ensure sustainable consumption and production patterns

r

Lo f
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» Goal 13: Take urgent action to combat climate change and its impacts.

» Goal 15: Sustainably manage forests, combat desertification, halt and reverse land
Degradation, halt biodiversity loss.

¥ Goal 16: Promote just, peaceful and inclusive societies.

» Goal 17: Revitalize the global partnership for sustainable development.

Definition

(iv)

The definition of "Mine Community" is not clearly defined as this can be open to interpretation
which then further impacts on development for affected communities which may be excluded
due to differing interpretation of Definition. UNICEF suggests that mines apply a Zone of influence
definition which should be obtained through consultation, taking into account history, social and

economic dynamics, and environmental impacts.

{iv) The comment noted. The
i
Department will relook jnto the

definition.

Procurement,
Supplier and
Enterprise

Development

v)

{vi}

Companies should take steps to ensure that child labour is eliminated throughout the supply chain
by making a commitment to respecting and supporting children's rights and by establishing
relevant management processes including relevant clauses in all contracts with suppliers and
establishing monitoring and accountability mechanisms etc.

The 1% of annual turnover which must be contributed by muttinational suppliers of goods ought

to be extended to multinational suppliers of services as well. In addition, the funds from the Social

" Development Trust Fund should contribute towards impactful and sustainable development of

communities, capacity buitding and services which also specifies services for children, youth,
mothers and families which includes but is not fimited to early childhood development facilities,
schools, healthcare facilities, safe play areas in communities. It is important that this is not only
limited to infrastructure but also human capacity which includes but is not limited to early

childhuod practitioners, nurses, doctors, educators, social workers who should ideally be

V. The Department note the commenﬁ.
|

V1. The Department note the comment.
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{vii)

{wiii}

recruited from the community to create employment opportunities especially for young pecple
and develop self-sustaining communities.

Aside from the prescribed 1% of annual turnover, efforts should be made to invest in skills
development (bursaries, scholarships and apprenticeships) of youth {with a gender equity lens to
ensure that the gender gap within South Africa is addressed) with the vision of them eventually
becoming employees in specialised roles such as mining engineers, geologists, mine managers or
in other industries.

The trustees of the Social Development Trust should include representatives from communities
which will be recipients of these funds and social warkers, com. Munity workers or other relevant
child rights representatives to represent the interests of children and youth. A clear consultative
engagement mechanism should be outlined/developed when engaging with the various
stakeholders to enhance consultative engagement, collaboration and ensure that community

priorities are effectively addressed.

VII. The Department note the comment.

Employment Equity

{ix)

UNICEF supports the stated process to achieve employment equity especially the consideration

to an increase of females in senior roles.

IX. Noted.

Human Resource

Develogment

Efforts should be made to skill individuals who can provide essential services for children and

“youth and the communities which they live in, these services include health care, education (early

childhood development through to adult education and training), protection services to ensure
safety and security. A social worker or community worker or other refevant child rights
representative should represent the interests of children and youth as a trustee of theé Ministerial

Skills Development Trust Fund.

(xi} The wording on the Trusts to be
‘ :

relooked Into after con:iultation

with BTI.
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Mine Community

Development

(xii}

(xiiF)

(xiv}

{xv)

The contribution of companies towards community development should be made towards
sustainable and scalable programmes and projects should the mine close it ensures longevity.
A "Child Friendly Communities" mode! needs to be developed and introduced to ensure that
children and youth have access to sustainable essential services (health education, protection}.
Labour should be recruited from within the community and provided with skilis development
opportunities to avoid labour migration, disruption of the family unit and children and youth
growing up with "absent" parents.
In the annual required minimum spend of 1% of annual turnover towards focal community
development and labour sending™ areas we propose standardize consultative processes and the
involvement of the community in decision making processes. This should also include the
interests of the special care and support required for children and youth who come from these
areas.
The SLP is an important document which [egally binds companies to their responsibility to
communities and the integral role they play in mine community development, the SLP has not
been included within the draft Reviewed Mining Charter and we propose that it be included in
the Minihg Charter with the following caveats:
¥ A social worker or community worker or other relevant child rights representative
should represent the interests of children and youth in the discussion, formulation and
all steps towards developing an SLP.
¥ A standardised interpretation of the SLP requirements need to be developed to ensure
uniformity, reduce ambiguity and improve effectiveness. This will negate conflicts

between mining companies and government regarding their roles and responsibilities in

Xll. The Department note the commen&t.

XHI. This is not the responsibility for thé Mining
industry or holders, the Department of health
and education are there to assists a‘gnd they
have their initiatives or programmesi far the
proposal made.

XIv. Children and youth will benefit firem the
local Economic development projtiacts by
mining right holders  towards thase

communities.

XV The Department will relook into theiissue of
SLP and Mining Charter where there is

duplications and omissions.

—t
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the implementation of the SLP which should be linked to the integrated Development
Plans, developed every 5 years by the local municipalities.

Communities are rarely equipped for dialogue with mining companies and other
stakeholders around SLPs. Community forums need to be facilitated by DMR and othar
government™ departments and ensure that communities are adequately resourced and
suitably represented. Communities should be Informed and involved in all steps of the
mine community development process and their agreement should be sought as part of
the process.

Government needs to capacitate local government (municipalities) to manage local
development. This includes the relevant human capacity and the revenue to impiement
which should be sourced from royalties and taxes paid by mining companies to
government- this will need to be accompanied by effective financial accountability
systems to prevent and negate mismanagement or theft of resources and limit political
interference.

Mining companies should develop and share SLPs with communities, the documentation
on SLPs should be user-friendly “and concise to adequately inform and update
communities on all mine community development plans. This provision of information
empowers communities and increases their ability to engage with mining companies and
government in 2 more meaningful way.

Mining companies shouid also collaborate with each other, especially when they are

serving the same communities.

lVW
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¥ localised sustainability reports need to be produced for sharing with communities, this
will ensure transparency and accountability to local communities. This will empower
cammunities to shadow monitor the SLPs. When done consistently, this wilt build trust
between mining companies and communities which will result in increased collaborative
arrangements for working towards commeon goals.

¥ A commitment to community development beyond legal compliance needs to be
developed. Mining companies are guided by legisfation to engage in social economic
development programmes but it is imperative there be a strategic interest in community
development in order to facilitate the country's transfarmation agenda. Qutside of the
mandatory SLPs, mining companies should continue fo engage in strategic social
investment initiatives or supporting the National Development Plan 2030 that addresses

poverty, inequality and unemployment.

Housing and Living {xvi}  UNICEF sup ports that family units should be maintained. Decent accommodation should be | XV1 The provision that Mining indusétrv must-
condition provided which meets the rights of mine workers and their families, especially children and youth | maintain the occupancy of one pe;rson per
in accordance with Chapter 2 of the Constitution. Housing goes far beyond ownership and | room and maintain family units im;:;Eies that
companies must check and consider the conditions for children and young people in all housing | children are included as they form pa?rt' of that

" solutions and models provided to warkers, including the living out allowances model. families.

Reporting (xvii) There needs to be a clear reporting timeline. XVI1.The Department note the comme:'nt.

» The methodology for monitoring and evaluation needs to he fully outlined to remove any

ambiguity which may exists, furthermore there needs to be a clear process to validate ¥ Methodology for reporting will be put
data and compliance to The Mining Charter and SLPs. in place.
145
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» The review of The Mining Charter and its effectiveness every five years should be
incorporated.

» When reporting and monitoring compliance and reviewing the effectiveness of the
Mining Charter the impact on children needs to be included as they are distinct

stakeholders with special needs.

¥ The issue of SLP's and Mininé C.harter
will be loeked into. :

» The Mining Charter makes a gi:rovision
that it will be reviewed as a;nd when
required.

> Thisis implied.

Applicability {xviii) UNICEF supports the 100% compliance of housing and living conditions and human resources | XVIIl. Transformation as envisaged%’ hy ‘the
development. It is proposed that the 100% compliance to the rights of the child be included in | Mining Charter wiil benefit to everyd?ne living
accordance with Chapter 2 (28) of the Constitution and supplernented by the Children's Act. in South Africa. ;

Non-Compliance {xix)  The specific period which renders a company non-compliant needs to be specified, which in terms | XIX The three year transitional period 1has been

of Clause 2.13 of the draft Review Mining Charter is a period of three years.

provided far companies to align \%vith the

Charter.

41, Tshipi é Ntle
Manganese and
Ntsimbintle Mining

=
<

The provisions an ownership are unduly prescriptive and do not take into consideration the
commercial, social and other factors ordinarily taken into account in determining the most

optimal manner in which o structure an empowerment transaction. We therefore submit that it

" is inappropriate for the structure of a transaction concluded for the purposes of the 2016 Charter

to be prescribed by the Minister. Provided that the structure of the transaction makes provision
for a minimum collective 26% ownership participation by empowered entities, the 2016 Charter
should allow flexibility for empowerment transactions to be structured in a manner that Is most

optimal.

l. The Depariment note the

comment.

L4

|4
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The assumption that empowerment partners participatein a single structure i.e. the requirement
for all BEE parties to form one SPV; and -empowerment pariners with differing interests speak
with a single voice is impractical and unreasonable and will restrict the meaningful participation
of black people in empowerment structures.

The introductory paragraph refers to "mining assets" which was the focus of the 2004 Charter.
This concept is, however, contradicted by several of the paragraphs listing the required attributes
of the Ownership element in paragraphs (a} to {k} of the Ownership element. it appears as though
the term "mining assets" is used interchangeably with the term shares in mining companies,
which are separate concepts and should not be confused.

The concept of "meaningful economic participation™ referred to in paragraph (a} of the Ownership
element of the 2016 Charter and as defined in the 2016 Charter introduces inaccuracies and is
open-ended as a result of the wording in the definition not actually defining the concept
"meaningful economic participation” with sufficient accuracy to allow mining right holders and/or
applicants for mining rights to determine what they must do to comgly with this requirement.
The distinction described in relation to "meaningful economic participation” (BEE

entrepreneurs”, “workers {including ESOPs)" and "communities™) is an important part of the

" Ownership element of the 2016 Charter where mining right holders or applicants for rights are

now required to conclude transactions in which each one of these three categories of entities
must be accommodated. We are of the view that this prescription is not necessary and creates
structural difficulties. ,

Furthermore, it is obligatary for the BEE partners (as referred to in the 2016 Charter) to receive a

cash payment or trickle dividend throughout the term of the transaction and to structure the

I The Department will relook Into thematter of

SPV's.

il The Department will relook into the
wording/concepts used.

iV. The Department note the commel_';!t.

V. The Department disagree.

VI. The Department note the commeht.
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VIE.

Vil

transaction with the assistance of a financial institution. This principle may be in violation of the
Companies Act which requires that any distributions made to shareholders must be subject to
certain reguirements, including the requirements to meet solvency and liquidity provisions set
out in the Companies Act. Therefore, mining companies cannot simply agree to pay a
"suaranteed’ dividend to certain of its shareholders. It also puts mining companies in the
precarious position of having to part with working capital in economic conditions where cash
preservation is critical to short and medium term survival. Tshipi appreciates that perhaps it was
intended to ensure the encumbered shares stili see benefits flowing. However, in Tshipl's case,
its shareholding is unencumbered.

Also, the compulsary requirement that a mining right holder allocate 5% of its ownership to a
community creates several problems, including the determination of the difference between a
"community", "mine community" and "fabour sending areas”, as defined in the 2016 Charter. The
ambiguity created by the definition of these three concepts is, therefore, applicable to the
requirament that the 5% ownership must be allocated to a "community".

The 2016 Charter is also proposed to apply retrospectively and mining companies are required

within & 3 year period to afign current empowerment structures with the provisions of the 2016

" Charter. This is problematic for Tshipi for the various reasons stated above but in particular,

despite Tshipi's extensive array of Black shareholders and broad-hased shareholding structure,
inctuding, inter alia, women's groupings, communities, companies which lobby for communities
surrounding the mines, those mining companies of which Ntsimbintle is a shareholder {and Tshipi
itself), it will be required o restruciure their shareholding to dilute the Tshipi stake in favaur of a

community trust, ESOP or BEE entrepreneur {however that may be defined}. It will similarly be

VIi. The Department t will relook jinto the

definitions.

Vill. The Three year transitional period is
sufficient for mining companies to -a{lign with
the 2016 Mining Charter. The empowerment

transaction should be Broad-Based.

148




¥y

W

Xl

Xil.

extremely prejudicial to existing HDSA shareholders of Tshipi, which are extremely broad based
and achieves in a significant manner the objectives of providing for meaningful and broad based
objectives of transformation in the mining industry. It is unciear whether the implications of such
restructuring has been contemplated by the Minister.

On procurement, Mining Companies have different operating models. Tshipl's operating modelis
based on the outsourced business model, as opposed to owner managed model. This means that
Tshipi as the mining right holder appoints a mining contractor to conduct its mining operations
under its supervision. This is a business decision driven by the onerous capital and operational
risk on a hew mining company. Tshipi therefore requests that such circumstances be taken into
account by the Minister in relation to the procurement targets.

We request that the Minister considers revising the Procurement targets downwards by at least
8%.The proposed targets for ali categories, inciuding the associated targets for small business and
enterprise development, would be unachievable for the mining industry given, amongst other
things, the limited scale of local suppliers.

The targets for the development of "BEE compliant” enterprises and small business participation

are ambiguous. For locally manufactured goods, it is not clear if "30% of the above B0%" equates

" to 30% of all procurement or 30% of procurement from "BEE compliant companies” {i.e 18% of

total procurement).

I is not clear if the definition of "locally manufactured in respect of capital goods is meant to
apply to all areas of capital expenditure. For example, would capital project expenditure to buiid
infrastructure be recognised? This is also an entre for fronting and corruption. A mining

company's core business is not construction and therefore in order to manage its capital risk, it

DX. The Department note a commeni.

X. The issue of percentages will beirelooked

into.

XI. The issue of percentages will be|relooked

into.

Xil. Clarlty on this issue will be provided.
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XL

XIv.

would usually opt for a turnkey solution, which means that all procurement is done by the
company responsibie for designing and building the plant infrastructure. This is the case with
Tshipi as it is about to embark on the construction of its permanent secondary processing plant.
This will entail a large two year capital investment but will have a material impact on our long
term cost of production, which in prevailing market conditions represents Tshipi's only hope to
keep the business sustainable for the future. Very high targets with respect to goods being Jocally
manufactured will simgly be passed onto the construction company who simply increases thelr
price to mitigate their own perceived risk. This will have unintended conseguences of putting
mining campanies' long term business under severe financial and sustainability risk. The Minister
needs to consider these aspects when proposing targets under procurement.

On mine community development, the proposed 1% of annual turnover target to be contributed
towards local community development and labour sending areas will be detrimental financially
for mining companies, particularly companies that have not been in existence for many decades
and that have one mining operation such as Tshipi. This requirement can amount to a 1000%
increase in the current commitment. We accordingly suggest that this requirement be restored
to the prevailing status quo of 1% of the net profit after tax.

On Housing and Lliving Conditions, all of the requirements under this provision are already
inclﬁded in the Housing and Living Conditions Standards for the Minerals industry developed by
the Minister in terms of section 100(1)(a) of the MPRDA ("Housing Standards Policy"). We
therefore submit that the need to include this element in the 2016 Charter is not clear to us and

will give rise to unintended ambiguities and inconsistencies.

XHI This is in‘line with Treasury Regutations, to

confirm with Treasury.

XV The Department to revis'ei Housing

Standards Policy.
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XV.

XVI.

The requirements of facilitation of home ownership do not take into account the economic impact
thereof or whether employees would want to own homes near the mine. We strongly believe
that employees have a voice in terms of whether they wish to rent or purchase homes (and in
which locations) and rental options must also be considered carefully. Not all employees of mines
consider home ownership in a mining area viable given that their farnilies are often living in non-
mining areas ahd demand pressure on current commodity prices means that the future of mining
companies are uncertain.

The financial impact and implicatiens for mining companies to facilitate or guarantee loans for
ownership options may be prejudicial and impact on the mining companies’ ability to carry out
investment as mining companies may require to reflect such obligations on thair balance sheets.
The financial and social impact of this proposal is not fully understood and we are of the view that
prior to imposition of such targets, a full assessment by the Minister be conducted in this regard.
The definitions for "interested employees” and "offering housing” have not been sufficiently

defined.

XV, There are options provided and is not

limited to home ownership.

XVi The Department disagree.
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REVISED DRAFT SUBMISSION ON DMR DRAFT REVIEWED
BROAD BASED BLACK-ECONOMIC EMPOWERMENT
CHARTER FOR THE SOUTH AFRICAN MINING INDUSTRY
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Revised Draft Chamber of Mines Sum'on: DMR Reviewed Mining Charter
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« As a representative body of major and emerging mining companies in South Africa the Chamber takes the opportunity to

make this revised submission to the DMR in response to the DMR engagement of 8 July 2016
« Our understanding of the country’s transformation imperative is informed by the following:

The Constitution of the Republic of South Africa, 1996 (Act No.108 of 1996)
MPRDA Act 2002 (Act No. 28 of 2002)
B-BBEE Act 2013 (Act No. 53 of 2003)
The National Industrial Policy Framework (NIPF)
+  The National Development Plan (NDP)

‘Recognition of the role that industry needs to play to redress systemic inequalities and to meaningfully

.contribute towards the promotion of an inclusive industry and economy

« Our understanding of the alignment process is informed by the following:
B-BBEE Act 2013 (Act No. 53 of 2003)
= Government Notice 1047 OF 2015

The use of a common scorecard by different stakeholders provides a basic framework against which fo
benchmark BEE process in different enterprises and sectors.

B-BBEE Sector Charter, gazelted in terms of Section 12 of the B-BBEE Act
(Source; BEE Strategy) -

Revised Draft Chamber of Mlnes Submls(sm DMR Revrewed Mmrng Charter DAGE

e
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Chamber  BEE Codes National Small
Proposal Threshold Business Amendment
Threshold Act (26 of 2003)

Exempted Mic:ro Enterprise (EME) < R50 million < R10 million R0.20 million (Micro) 1 Priority element
Emerging Miners (Skills Development)
R4 million (Very Small)

' Qualifying Small Enterprise (QSE)  R50 million-<R300 R10 million <R50 R10 million (Small) 2 Priority elements
Junior Miners miilion million (Ownership& Skills

Development) plus 1
non-priority element

Generic Enterprise (GE) ‘ > R300 million > R50 million ALL
Majors | ’

NB: _

« The National Small Business Amendment Act (26 of 2003) defines business according to five categories established by
the original act, namely, standard industrial sector and subsector classification, size of class, equivalent of paid
employeés, turnover and asset value — excluding fixed property.

«  We propose that the classification of entities by turnover threshold as proposed be incorporated as part of the
measurement principles in the Revised Mining Charter

« We propose that Sand and Quarries be classified as EME's

PAGE 4
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Revised Draft Chamber (of-Mi Submission: DMR Reviewed Mining Charter

' 010 _MC._Eién‘ients Weighting % - - 'COM submission proposal
Reporting YIN
Ownership . Y/N Ownership 25 Ownership Y/N Ownership & Beneficiation 25
Houspg and Living Y/IN Housing and Living Conditions YN Skills Development 25
Conditions
II\DIlmlng Community 15% Human Resource Development YIiN Housing and Living Conditions B
evelopment Socio-Economic 5
Development
Sustainable Development
and Growth (i.e. Enviro, 29% Mine Community Development 30% Socio-Economic Development 15
Health & Safety, R&D etc.)
Procurement & Entefprise 0 Emerpﬁse and Procurement & Enterprise o Procurement & Enterprise
Development 15% Supplier 40 Development 40% Development 40
P Pevelopment P P
. Management
Employment Equity 16% Contrgl 15 - Employment Equity 30% Management Control 19
guman Resource 25% Skills Development 20
evelopment
Beneficiation 0% Beneficiation 0%

PAGE 5




This lis a proposed scorecard. Further engagements to be held to agree an industry scorecard
ands guidelines for measurement.
+ Values in brackets indicate bonus points

bgr—ﬂ#‘M?Submission: MEReviewed Mining Charter . : DAGE 6
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+ Policy instruments to achieve broad based economic empowerment have not yielded desired outcomes-job
creation:

Investment costs to set up manufacturing for capital goods not commercially sustainable

Limited volume of large body mining equipment in SA

Limited competitive advantage of old manufacturing plants abroad vs. a new plant

High current level of maintenance activities to save costs, thereby reducing volume of units
Fluctuating exchange rate which will compremise investment decisions

High import content of even locally based OEM’s

However...

“In order to grow our economy, more enterprises are needed to produce value-added goodé aﬁd serv-ices, to attract investment, to employ more of
our people in productive activities” South Africa’s Economic Transformation: A Strategy for Broad-Based Black Economic Empowerment

i;«

«  Procurement, Enterprise and Supplier Development can be a catalyst for growth

v

Consumables and parts of the mining equipment can be produced economically in SA

SA industry has the expertise, funding support and baseline off take
The vision must be for a South African parts and consumables Hub for Africa and for

operations of OEM locally and internationally (The Mining and Innovation Hub initiative is as an example)
Our expertise developed for local produced consumables and services can be exported

Revised Draff Chamber Hines Submission: DMR Reviewed Mining Charter DAGE
( -
oK | o

Cﬂ?//

(Souqce:Johan Streuderst}




Preferential Proc

:urement Enterprise and Supplier Development

Weighting

Industry Target

Bonus Points :Spend with 51% black owned suppliers of Core services within the Mining Industry

Preferential Procurement
Spend from all Empowering Suppliers 5 70%
Spend from Empowering Supplier QSEs 2 10%
Spend from EMES 2 10%
Spend from 51% Black Owned Empowering Suppliers 8 35%
Spend from 30% Black Woman Owned Empowering Suppliers 4 10%
Spend with 51% Black owned Sampie Processors or Local Suppliers 4 2%
Bonus Points: Spend from 51% Black Owned Empowering Suppliers who are designated Groups 2 2%
Bonus Points: Spend from 51% Black Owned Black Industrialists 1 2%
1 5%

Supplier Development

target

Annual value of all Supplier Development Contributions made by the measured entity as a percentage of the

10

Enterprise Deve!opment

T 2% of NPAT

Annual value of all Enterprise Development Contributions made by the measured entity as a percentage of the 5 1% of NPAT
target

Bonus Points: graduation of one or more ED heneficiaries to SD level 1 Y/N
Bonus Points: creatlng one or more jobs directly as a result of ESD initiatives by the measured entity 1 YIN
Total Points (excluding Bonus Points) ) 40

NE

* Include incentives that promote partnering and collaboration

mine entry requirements and quality

Revised Draft Cha b roﬁoﬁ»?:mrss:on DMR "/E&ewed Mmlng Charter

Clear definition of Mhat is expected from focused supplier development approaches as it relates to, inter alia, technical skills development of black businesses,

The BEE Codes measure the denominator against which procurement targets are weighted in terms of the Total Measured Procurement Spend (TMPS) and the
Reviewed Mining Charter is silent on the calculation. The Charter only makes reference to actual spend

PAGE 8
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50%
45%
40%
35%
30%
25%
20%
15%
10%
5%
0%
5 AM
AAF
'mCM
3 CF

# V]
| |F

0.5%
2.5%
0.9%

CEE Report Mining Workforce 2015

18%
4%
3%

0.6%

3.6%

1.5%

Senior

26%
9%
3%

1.0%

2.4%

1.2%

Revnsed Draft Ch

er f Mifies

dJ:

| | ™
Middle

Core Cntlcal

47%
10%
4%
1.0%
0.7%
0.4%

50.0%
45.0%
40.0%
35.0%
30.0%
25.0%
20.0%
15.0%
10.0%

5.0%

0.0%

| AM
mAF
wmCM
1Y

BIF

mission: DYIR Reviewed Mining Charter

CEE Report Mining Workforce 2014

: .. rd

Senior

Middle

| o ritic

15.4% 16.4% 26.7% 46.0%
5.3% 4. 1% 8.6% 9.2%
1.9% 2.3% 2.8% 3.8%
2.1% 3.5% 2.3% 0.7%
0.6% 1.4% 1.2% 0.4%
Population Group Male Female Total
African 42.1% 35.3% 77.4%
Coloured 5.4% 4.6% 10% \
Indian 1.7% 1.0% 2.7%
White 5.6% 4.3% 9.9%
Total 54.8% 45.2% 100%
National EAP Race and Gender {Stats SA 3™ Quarter 2015}
PAGE 9




« The Chamber and its members remain committed to workplace diversity and equitable representation at
all levels to promote social cohesion, transformation and competitiveness of the mining industry

+ The Mining Charter proposes employment equity targets that are set out in the DTI Codes without any
modification which is problematic as previous Mining Charter targets were inclusive of white females 53
(HDSA) . H

« We propose targets that are in line with industry workplace profiles and aligned to regional EAP
statistics as reported by the Commission on Employment Equity annually

. I\/linii'i!g Charter targets to align with the Employment Equity Act five year planning cycle as it is proposed
that ﬁrogressive targets be set. These targets have to reflect:

Workplace profiles
Existing Talent Pool (internal plus external pipeline)

» According to the 16t Commission on Employment Equity Report (2015/2016) the mining industry had a
workforce of 435,639 of which 8610 (1.97%) were reported as disabled. This is an increase from 0.9%
reported in 2014. The Employment Equity Act does not prescribe a target for Black disabled persons.

« Targets for people with disabilities should be inclusive of all races and the mining industry is committed to
ensuring that it plays its part in the absorption of those classified as disabled; to address the absorption
and employment of people with disabilities as the EE Act. The target should therefore be 2% of all
employees. Companies to determine appropriate placements that will limit health and safety risks

Lh1)]

Revised Draft Cth I\{m(’é??ﬂission: D/I\Iﬂ%eviewed Mining Charter PAGE 10




Criteria Weighting Industry Target : DMR Target

Board participation:

Exercisable voting rights of black 2 40% 50%
1 board members as a percentage
: of all board members

Exercisable voting rights of black 1 15% N/A
female board members as a
percentage of all board members

. Black Executive directors as a 1 40% N/A
f percentage of all executive
; directors
’ Black female Executive Directors 0.5 15% N/A
as a percentage of all Executive
Directors

Other Exeéutive Management:

Black Executive Management as 2 ' 60%

a percentage of all Executive -
Directors ~
Black _ female Executive | 1 15% 30% %
Management as a percentage of

all Executive directors

Revised Draft CW Mffglssion: DMR Rem&i\ﬂining Charter PAGE 11




Criteria Weighting Chamber Submission | DMR Target
Senior Management _
Black employees/in Senior Management as a percentage of all Senior Management 2 50% 60%
; (40%)
Black female employees in Senior Management as a percentage of all Senior Management 1 20% 30%
‘ (15%)
Middle Management
Black employees‘in Middle Management as a percentage of all middle management 2 60% 75%
Black female empioyees in Middle Management as a percentage of all Middle Management 20% 30%
{15%)
Junior Management
Black employees in Junior Management as a percentage of all Junior management 1 N 70% 88%
Black female employees in Junior Management as a percentage of all Junior Management 0.5 30% 30%
Employees with disabilities
Black employees Mith disabilities as a percentage of all employeés non-operational (support o 2 ‘ 2% (inclusive) 2% Black
services)
Core and Critical Skills 2 40% 40%
Total Points 19 N/A
NB: ltems in red denote original submission
PAGE 12 7
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The Chamber supports the categorisation of this pillar as a ring-fenced (priority) element

Protracted low commodity prices, poor commodity demand from international markets, including above
inflation labour cost increases have affected employment conditions in the mining industry

These conditions have led to many companies resorting to right sizing and reducing their staff
complements.

As a "knowledge based industry”, mining companies remain committed to training their employees for
career growth as well as providing them with skills that will enable them to attain employment outside of
mining.

The Chamber proposes that this element be titled Skills Development to reflect the investment on
employees as well as community members to better align with the B-BBEE Codes

We recommend the usage of an industry learning programme matrix to determine the value applicable to
training programmes, i.e. are internal training programmes weighted equally to external programme

It is unclear how the Mining Charter will treat the expenditure on non-employee individuals? The
Codes allow for 6% of expenditure to be expended on unemployed black people

The Chamber does not support the 15% (0f 5% annual payroll) contribution towards a Ministerial
Skills Fund.

Revised Draft Cﬁm of Mf Sﬂssion: DMR W Mining Charter PAGE 13

—c ]|




“Ttern’

Bursaries

lith'érnshipé
e ‘Learnerships
|
'D ‘Learnerships or Apprenticeships
E ‘Work integrated learning
| :
: F Informal¥ -T-r_éi'ning
G  Informal Training
|
i
Footer ins Month 2015

throfigh fyzfu\fmb?menu

 Institutional instruction

Institutions
Degree, diploma, or certificate

' Mixed mode delivery

institutions and workplace
Degree, diploma or certificate

' Structured learning

Workplace
Registration and licensing

' Institutional instruction and experiential learning

institutional and workplace
Professional quaiification

' S“tructur-ed, éﬁpé}’vised experiential Iearhing '

Workplace, institutional as well as ABET

" Structured information

Institutions, conferences and meetings
Professional development

Informal training

Workplace
Understanding job/work content




Criteria

[ Weighting

Skills Development

industry
Target

Skills Development Expenditure on Learning Programmes specified in the learning programme 10 5% 5%
matrix for black people as a % of Leviable Amount
Skills Development Expenditure on Learning Programmes specified in the Learning programme 2 0.25% N/A
Mafrix for black employees with disabilities as a % of Leviable Amount
Learnerships, Apprenticeships & Internships 4 1.5% N/A
Number of b]ack people participating in Learnerships, Apprenticeships & Intemnships as a % of 5 1.5% N/A
total employees .
Number of iblack unemployed people participating in training specified in the learning 2 2% N/A
programme matrix as a % of number of employees ;
Support for Academic institutions and R&D 2 2% N/A ﬂ
Bonus Points 5 100% N/A
Number of black people absorbed into the industry
Total (excluding Bonus Points) 25
\ :
T
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«  The MPRDA Preamble articulates that the state is the custodian of the country’s mineral resources, the benefits of which
should accrue to all the people who live in it _

. Clarity is required on the definition of Labour Sending Areas is difficult to interpret
« Provide guidelines for the application and accrual of credits for impact within the African region
« The target setting of 1% Annual Turnover towards local development is not endorsed by the Chamber

« Turnover based targets will be prejudicial to marginal mines and will increase costs for mining companies, (based on
PWC 2015 and 2014 data, R3.3bn and R3.2bn respectively)

- According to research conducted by KPMG, the global average (fop 100 companies) for social investmentis 2.5%
NPAT; of which the mining industry globally contributes on average 1.82%*

+  We propose a maximum contribution of 2% NPAT towards Socio Economic Development

« Itis important to note that non-monetary contributions are not considered under this element. The Chamber further
proposes enhanced recognition of technical and capacity building programmes as part of this element as they
facilitate municipalities’ ability to deliver more effective services

+ Furthermore, we propose that collaborative endeavours (with other companies, government departments, development
finance institutions etc.) also be given enhanced recognition

« The real intention should be to measure with the aim of demonstrating the contribution of and impact that the mining
industry has made towards community development; there must be a unified agreed definition for the measurement of
compl?ance _ '

« The Charter is silent on the alignment of the social and labour plans (SLP) to the mine and community development
requirements. We propose that there should be a direct linkage between MCD contributions and the SLP.

+ |tis imperative that there be specific guidelines set on the DMR approval of MCD projects to guard against protracted
approvals which unfairly prejudice companies

Source: KPMG International, Sustainable Insight: Untocking the Value of Social In'vestment, May 2014

s
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NB:

Crit(};ria Weighting Industry Target DMR Target
Approved mine and community rural development 15 2% NPAT 1% Annual Turnover
projects '
Bonus Points 5 : N/A
Implementation of additional projects (due to demand 1 0% < 5% target N/A
from communities/municipality)
2 5% < 10% target
3 10% < 15% target
4 15% < 20% target
. 5 20% < 25% target
Total Points (excluding Bonus Points) 15 N/A

. Enhanced Recognition (Multiplier of 1.2) for Collaboration Projects (Government, NGOs, DFls etc.)

»  All benefits that accrue to contractors and small businesses will be counted under ED provided the beneficiary qualifies as per the

‘requirements of B-BBEE.

. Only initiatives that benefit the community, NPOs, NGOs, and Co-Ops will be claimed under SED 100% of the expenditure
(monetary or non-monetary) will be recognized the moment the black beneficiary base (BBB %) reaches 75%. If the BBB% is less

than 75%, the expenditure will be pro-rated.

Revised Draft Chamber o
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« The Chamber acknowledges that mining companies should assist and contribute to enabling employees
who wish fo own their own homes, to do so. However, the form and shape of this assistance should be
determined by the particular circumstances prevailing in the different mining areas.

« The target set should take cognizance of the various factors that impact on housmg dellvery in the
mining areas. These factors include the following:-

@Land Issues: the challenges regarding access to land and the availability of land in municipal
areas.

Infrastructure and services: the absence of and provision of bulk service infrastructure pose
.constraints in some areas.

Access to finance: this relates to, amongst others problems associated with the challenge of
-over-indebtedness, credit records, and the implementation of the Finance Linked Individual
.Subsidy Scheme (FLISP) etc.

» A one-size-fits —all approach that does not take account of the circumstances and challenges prevailing
in the different mining areas, and the measures that some of the mining companies may have to
implement in order to pave the way for housing, is problematic.

. Mininfg companies tailor their housing strategies, policies and programmes to respond to the specific
circumstances and challenges prevailing in the different areas.

Footer insertveh Sy(mfmenu xx Month 2015 ; 2 ’Z i PAGE 18
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Although the Chamber initially submitted that this should not be a Priority element, the industry
recognises the impetus to redress historical imbalances and the need to contribute towards improved
living: conditions for existing and future mine operations

We therefore amend our earlier submission and support the classification of this element as a Priority
(ring-fenced) element provided the DMR develops a quantitative measurement formula

The stipulation that companies should partner with finance institutions to provide guarantees for home
ownership on behalf of employees is not supported and we request the DMR to provide guidance and a
clear definition of what “guarantee’ entails

How wiil the DMR determine fairness in terms of amount of contribution?

Support the Mining Charter proposal of integrated development as per the Department of Human
Settlements Policies and relevant frameworks and further propose that the 2009 Revised Housing
Standards be updat_ed

The following is the proposed as criteria under this element:
- Provision of adequate and decent housing
Bonus Points

Contribution towards home ownershlp options for interested mine employees in consultation with
organised labour

Revised DraWer ZTS ?ssion: DMR Reviewed Mining Charter
Y " +
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organised labour and the Department of Human Settlements

. The mine must have an ownership scheme in place, housing policy, proof of (2)
implementation of the scheme (housing register will be required as proof

. Process and policies to make the scheme affordable (E.g. indebtedness program, financial (2)
training programs)

. Proof of a consultative process with internal and external stakeholders (employees, (2)
municipalities, traditional leaders, organized labour) — minutes, memos, signed attendance
registers with stakeholder

Total Points 6

NB:

Criteria Weighting | Chamber DMR Target
Provision of?adequate and decent housing { one person per unit and family units) 6 100% 100%
Bonus Points
Contribution towards home ownership options for interested mine employees in consultation with 6 100% 100%

» In terms of contributions towards Home Ownership, companies to have the wherewithal to determine a suitable policy

for this contribution based on needs of employees. This may include subsidies towards rental accommodation and home

ownership in the domicile of the employees' choosing
» Further:rengagements are required on this element

Revised DWer cﬁ?séub ission: DMR Reviewed Mining Charter
kyavi
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« Entities which are not holders of rights, permits or permissions in terms of the MPRDA (such as
manu.fxfacturers of autocatalytic converters and of jewellery) may find difficulty in applying the provisions of
the Mining Charter to their activities, the Chamber believes these companies should comply with the DTI
Codes

« We propose that Guidelines should be developed for independent monitoring and verification

« The review of targets should be subject to a stakeholder engagement processes which should consider
economic conditions, beneficiary dictates and broader policy shifts as proposed

+ The usage of Y/N as a basis of measurement should be removed on all elements h

» The Chamber recommends that the Ownership element be reserved until Judgement has been given in a
the Chamber’s Declaratory Order, but in the meanwhile submits that holders be deemed to hold the
greater of 26% or their actual empowerment percentage, and that they not be required to restore any
loss of such level |

+ The Ghamber further_proposes that there be sub-minimums (50%) on Priority Elements [with the
exception of Housing and Living Conditions which should have a target of 100%]

o9/
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« The Chamber welcomes the DMR's intention to align government policies and create regulatory certainty

+ Transformation not only a regulatory requirement, but a business imperative and therefore appeal for a
considered and inclusive approach to the development of an effective transformation instrument

« The Chamber is of the view that continued discussions are necessary with all stakeholders who are |
directly affected by the Mining Charter and the manner in which it is implemented.

CHAMBER OF MINES OF SOUTH AFRICA

/9//
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CHAMBER OF MINES s 8ok
{ m} ;jf."i‘ig?%?ég MINES £: info@chamberofmines.org.za

el 5 Hollard Street, Johannesburg 2001
PO Box 61809, Marshalltown 2107

/211

17 November 2016

Minister M J Zwane

Minister of Mineral Resources

Building 2 C, Trevenna Campus

Cnr Meintjies and Francis Baard Streets
Sunnyside

Pretoria

Sent via email: Queen.Poolo@dmr.gov.za
Dear Minister Zwane

Engagement Between the Minister and the Chamber

When we last met we agreed that it would be useful for the Minister and his team to meet with the
Council of the Chamber on 19 November 2016 to discuss a range of issues impacting on the mining
industry. The Chamber's Council met on the morning of 16 November 2016. It is the opinion of
Council that it would be far more useful rather for there to be a more private engagement between
the Minister, the senior Officials of his choosing and the Chamber's Office Bearers and CEO.

While there is some urgency in such an engagement taking place as soon as possible, | must
unfortunately advise that only one of the Chamber’s Office Bearers is available on 19 November 2016.
Therefore, | propose that we seek a mutually convenient date for a private meeting that will allow both
parties to have their full teams present.

2016 is fast coming to a close and a number of critically important issues still remain unresolved,
despite the fact that there has been on-going engagement on some of such issues. Such irresolution
is impacting heavily on the industry, on investor confidence and on the industry’s ability fully to
contribute to South Africa’s development. Decisive action is required on issues such as:

e the Mining Charter and, in particular, the ownership element of the Charter (continuing
consequences);

¢ the MPRDA Amendment Bill which has now been further delayed, and in respect of which the
NCOP has the right to open discussions on all the Bill's provisions despite prior agreements
having been reached in earlier legislative processes;

e the issue of environmental permits which, it appears, are sometimes dealt with outside the
necessary statutory provisions;

e the inconsistent processing of s11 applications, where some are inexplicitly fast-tracked while
others are subject to equally puzzling delays; and

¢ the inappropriate imposition of s54 safety closures.

These are the sort of issues that we would like to discuss with the Minister, and
which need to be resolved if the industry is to move forward.

Equally important is the functioning of the Department of Mineral Resources ; PUTING
(DMR). There is no use beating about the bush on this issue, we need to be ; ?‘i’i‘i‘g“f
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forthright and honest about the situation. The industry is extremely concerned about the lack of
leadership and bureaucratic stability at the DMR. Bluntly put, this simply has to be addressed.

We also cannot shy away from the State of Capture report which contains very serious and concerning
allegations. While the report is still to be subject to a Judicial Review, the perception has been created
that the report is describing a country, and a mining industry, that is in deep trouble. We need to face
this head on.

The mining industry is in crisis. This crisis is exacerbated by the lack of resolution on critical issues.
I hope that we will soon be able to meet as a small leadership team to agree on ways in which to
rescue the industry and to come to an understanding about the definitive actions required to make
this possible.

Yours sincerely

MIKE TEKE
PRESIDENT
CHAMBER OF MINES OF SOUTH AFRICA
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of South Africa 5 Hollard Street, Johannesburg 2001

PO Box 61809, Marshalltown 2107

PRIVATE & CONFIDENTIAL
26 January 2017

Mr David Msiza

Acting Director General

Department of Mineral Resources
Trevenna Campus

Cnr Meintjies and Francis Baard Streets
Sunnyside

Pretoria

E-mail: David.Msiza@dmr.org.za/ Ms SB Mlawuli: busi.mlawuli@dmr.gov.za
Dear DG Msiza

MINING CHARTER OWNERSHIP ELEMENT AND THE NON-OWNERSHIP ELEMENTS IN THE
REVIEWED MINING CHARTER

The Chamber of Mines Council met yesterday at which time the progress on the discussion regarding
the ownership element of the Mining Charter and the non-ownership elements in the Reviewed Mining
Charter were discussed. As per my telephonic discussion with you yesterday morning, the Chamber

" is extremely concerned that the DMR has inserted into the draft wording on the ownership element
for the Reviewed Mining Charter a set of new issues that have never been discussed in the task team
and which do not form part of the “V8” agreement. In particular, the Chamber is very concerned about
the DMR’s new proposal regarding the “New Rights Application” section where the new issue of
curtailing the continuing consequences in new right applications to three years has been introduced.
The existing V8 draft agreement document specifically provides that continuing consequences in
respect of new mining right applications will apply for the duration of the mining right. The fact that the
DMR only provided the Chamber with its new proposal at the eleventh hour of the task team meeting
on Monday 23 January 2017 and did not provide any time for presenting the draft document is most
disconcerting.

The Chamber's mandate on the ownership element is very clear. We require the conversion of the
V8 draft agreement into of a proper agreement document for signing by the Minister and the Chamber,
letters from the Minister confirming the empowerment credits of mining companies and the reflection
of the signed agreement in the Reviewed Mining Charter. At the meeting of the Committee of
Principals on Friday 20 January 2017 it was agreed by the Principals that the
Task Team should finalise the V8 agreement, the letters and progress the
discussions on the non-ownership elements of the Reviewed Mining Charter. The S SuTrG
DMR at the Task Team meeting on 23 January not only introduced a draft SOUTH AFRICA
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ownership section that does not reflect the V8 agreement, but also suggested that the Chamber do
away with the request for the letters by the Minister. We do not agree that the DMR officials have the
right to unilaterally change the mandate given by the Principals.

For the discussions to continue the Chamber insists on the following:
¢ the DMR must withdraw the draft ownership wording document that it gave the Chamber on
23 January 2017; and,
o the DMR should revert with draft wording for the ownership element that reflects the wording
of the V8 agreement.

The Chamber then requires the conversion of the V8 agreement into an agreement for signing by the
Minister and the Chamber, the Minister's letters confirming the empowerment status of the individual
mining companies and the proper reflection of the agreement in the wording of the ownership element
in the Reviewed Mining Charter.

I must reiterate that only once these requirements have been complied with will the Chamber be in a
position to consider withdrawing the declaratory order court case.

On the non-ownership elements of the Reviewed Charter we still have material concerns regarding
some of the DMR’s proposals. The Chamber’s Council has confirmed our mandate set out below.

Mining Transformation Development Agency: The MTDA is not the solution for the DMR’s
perceived industry skills woes. Government and stakeholders are considering rationalizing centers of
expertise and improving the outcomes of skills development entities. The DMR should not act
unilaterally by going in the opposite direction. Furthermore, the proposed funding of the MTDA from
a portion of the designated skills funds and multi-national company supplier spend is still not
supported.

Mine Community Development: A turnover based target for mine community development is highly
problematic. We hope we can find a solution that meets the objectives of both the DMR and the
industry.

Employment Equity: The DMR had already resolved prior to our recent discussions to reduce some
of the sub-targets in recognition of the industry’s demonstrable challenges in meeting them. The
discussions on this element had used that as a departure point in considering the 5-year transition to
meeting the targets set. The DMR’s backtracking on the reduced sub-targets is a real challenge for
the Chamber.

Procurement: While the industry supports building the local manufacturing base, we still have not
been provided with any scientific basis for the setting of the targets for locally manufactured goods.
Current government initiatives and incentives have not yet yielded the requisite manufacturing base,

Page |2
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and a satisfactory alignment between the capacity of local manufacturers and demand of the procuring
mining companies has not been undertaken.

Reporting & Scorecard: The DMR persistent aversion to independent verification is concerning.
While committing to better definitions, guidelines, measurement principles and periodic assessments
is commendable, independent verification would ensure good governance and also would go a long
way in restoring the industry’s reputation.

While we have made progress on some of the non-ownership elements of the Charter, it appears
from our perspective that the DMR and Chamber remain in fundamental disagreement on key issues.
In this regard the Chamber will not support any statements at the Mining Indaba or in the SONA that
agreement has been reached. If the DMR does go out into the public domain and make statements
that an agreement is close or to cherry pick where we have agreed and exclude the areas of non-
agreement on the non-ownership elements we will be forced to refute this in public. Whether or not
the Chamber’'s Declaratory Order court case is withdrawn pursuant to compliance with the above
requirements relating to the ownership element, the Chamber reserves the right to institute new court
proceedings in regard to the above non-ownership elements.

| am very concerned regarding the events of the past week. The Chamber has approached the
discussions with a solution seeking mind-set. | am not sure that these discussions can continue until
we have a meeting of the minds on exactly what we are trying to achieve.

Yours sincerely,

Roger Baxter

Chief Executive

Chamber of Mines of South Africa.

Tel No: 011 498 7663

Email: rbaxter@chamberofmines.org.za
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STRICTLY CONFIDENTIAL DOCUMENT

OUTCOME OF THE BI-LATERAL DISCUSSION BETWEEN THE DMR AND THE COM
ON OWNERSHIP.

1. Background

A Chamber delegation met with Minister Zwane and some of his Officials on 26 April
2016. Minister Zwane requested the Chamber’s President, Mr Mike Teke, to report
to the meeting the outcome of discussions that they had held on Sunday, 24 April
2016. Mr Teke informed the meeting that the Minister had offered that, if the
Chamber were to withdraw the Declaratory Order case and agree to a new mining
charter ownership target of 30%, government would be willing to recognise “the

continuing consequences of previous empowerment deals”.

The Chamber delegation responded by saying, on a without prejudice basis, that it
would be prepared to accept a target of 28% subject to a number of in-principle
provisos. The Minister subsequently revised his proposal to an ownership target of
29%. The Chamber delegation agreed with the proposal of 29% subject to the
principles outlined in 2 below and indicated that they would take the proposal back
to the Chamber’s Council for consideration.

The 10-a-side meeting of 26 April established a Technical Task Team to propose
modalities of resolving the dispute on the interpretation of the ownership element of
the mining charter, including the introduction of the 29% threshold. Based on the
extensive engagement of the Task Team, a set of principles has been developed for
consideration by the Principals, in line with the proposed principles herein contained.
The proposed modalities consider practical mechanisms to extricate a “win-win”
solution for recognition of continuing consequences of previous deals for existing
rights as well as consideration for delineating a sustainable model for new rights.

These issues are elucidated below.

iz
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In the pursuance of a common understanding, the parties agreed that it was
important that the parties expressed their respective view for a transformed South
African mining industry and as such, each of the parties expressed their respective

views on the vision for industry as follows:

Department of Mineral Resources

The DMR’s view on the transformation of the industry is located within the mutually
symbiotic characteristic with inclusive, sustainable and competitive growth of the
industry, consistent with the national developmental imperatives. At the core of
transformation is participation of black people in the mainstream economy broadly
and the mining industry in particular. In this regard, transformation is the
responsibility of government, business, Historically Disadvantaged South African
(HDSA) entrepreneurs and other transformation beneficiaries, such employees and
communities. It is in this context that the mining charter, as an instrument through
which the transformation objective ought to be attained, must provide unambiguous

technicalities that sufficiently address the issues of, inter alia:

- Meaningful and sustainable participation of HDSA in the ownership of mining

industry, which is intended to de-racialise the historical ownership

- Notwithstanding the spirit of free trade, participation of the HDSA in the
ownership must be augmented responsibility to achieve policy objective. This is
intended to mitigate against possibilities of free trade enabling the reversal of

the gains made in transforming the industry

-  Leverage the benefit from hindsight, appropriate instrument be introduced to

effect tangible benefit to employees and communities

- Provide for certainty of intent for investors, business, employees and
communities alike and provide a basis for common narrative of a truly

democratic South Africa success story
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In this context, the DMR asserts an urgent need for innovative solutions that
effectively “re-imagine” the transformation of the sector in a manner that will secure
competitive and sustainable development of the industry that remains in a state of

sunshine for well over a century into the future.

The Chamber of Mines of South Africa

The Chamber’s view is that although the initial objective of the founders of the Mining
Charter of creating a critical mass of transformation that will become self-
perpetuating and irreversible has been achieved, there is further work that needs to
be done to arriving at this end goal of a transformed, competitive and prosperous
South African mining sector.

The Chamber believes that there is no “one size fits all” solution to achieving its
envisaged end game. The Chamber believes that the solution must be one that take
cognisance of the following key elements: legacy issues (there has to be an
acknowledgement of the past and learnings must be captured); competitiveness and
growth (transformation must be pursued in conjunction with growth); the spirit of
“doing the right thing” must be the central theme in how the solution is crafted; and

the people’s freedom of choice and trade must be recognised and protected.

2. Principles

The continuing consequences of existing and previous empowerment deals will be

recognised as follows:

2.1 All historical transactions concluded in good faith that achieved the 26%
empowerment target in respect of current right holders or mining companies
will be recognised. Thereafter, such current holders of mining rights or mining
companies will have three years to reach a revised empowerment target of
29%. All transactions which result in the current holders of mining rights or

mining companies achieving the revised minimum empowerment target of

oz
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2.3

2.4

2.5
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29% will be recognised for the duration of the right. This principle does not
apply to transactions which did not achieve the 26% empowerment target as

at the date of the agreement.

In respect of existing mining rights (that is, all rights other than new mining
rights) all deals implemented historically in good faith will be included or
counted to determine the empowerment percentage. This includes
continuing consequences of historical deals done on units of production
basis, all historical BEE deals which formed the basis upon which new order
mining rights were granted, share asset deals irrespective of whether the

empowerment partners sold their stake or remain in the investment.

The empowerment can be at company level, asset level, cover all operations.

This shall apply to deals done in good faith.

In the interest of meaningful economic empowerment, parties acknowledge
that a model of multiple empowerment partners may be contrary to the basis
on which the threshold of 25% + 1 for BEE empowerment was premised in
order to protect minority interests. Parties commit to explore appropriate
mechanisms to structure empowerment in a manner that will achieve
meaningful participation of black people in the ownership voting rights,
economic interest and management control of mining entities, subject to other
terms and conditions of regulatory requirements, such as the JSE regulations

and the companies’ Act.

Regarding section 11 applications, if an empowered company (at 29% and in
accordance with paragraph 2.1) transfers mining assets (including mining
rights) to another empowered company (at 29%) there will be no requirement
to re-empower. Section 11 approvals will recognise the “continuing

consequences of the entity in question as stated in paragraph 2.1.
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The buyer (receiving holder) in this regard shall during the 3-years transitional
period provided for by the mining charter, top up its BEE shareholding to 29%

as agreed in paragraph 2.1 1.

2.6 Subject to a formal process, the DMR will provide each right holder or mining
company, in accordance with paragraph 2.1, with a letter acknowledging the
empowerment credentials of the rights holder or company, agreeing and
accepting the percentage of empowerment for which the company or rights
holder is recognised, and the continuing consequences of previous

empowerment deals done in good faith.

3. New Mining Rights

New green-field projects will have a minimum empowerment target of 29%.
The BEE ownership will be reviewed annually with the company’s intent being
to sustain the 29% and will be recognised for the duration of the right. In the
event that the BEE wishes to exit, the holder's BEE percentage should not
drop below 18%.

4, Process to achieve the above

The Chamber's declaratory order application in respect of inter alia, the
interpretation of the ownership element of the Charter has not been set down.
The parties undertake not to progress this matter pending the outcomes of the
engagement process currently underway. In order to achieve the objectives set

out herein, the parties agree to the following process:

4.1 The Minister will, subject to a formal process, issue written acknowledgement
letters to each Mining Right holder recognizing the empowerment credentials of
such holder, the percentage of empowerment of such holder, and the

consequences of previous deals.

2
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The Minister will use his best endeavours to ensure that the draft Reviewed
Mining Charter, 2016 incorporates the outcomes of the agreement between the

parties herein.

The Chamber will, upon the gazetting of the finalized reviewed Charter which
incorporates the outcomes of the agreement as set out in paragraph 4.2, withdraw

its existing court application.

The parties will explore the methods to ensure that the objectives set out
herein are not assailable by third parties which methods may include, without
limitation, the embodiment of these objectives in a further MPRDA

Amendment Bill

LY
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1. Employment
Equity

D JCL.d Mining Charter discussion doct 2. 17.02.17]

Detail of the Element and Targets

e Board: 50% black, 20% of which must
be female.

e Executive/Top Management: 50%
black, 20% of which must be female.

e Senior Management: 60% black, of
which 30% must be female.

e Middle Management: 75% black, of
which 38% must be female

e Junior Management: 88% black, of
which 44% must be female

e Core and Critical Skills: 40% black

e Employees with disabilities: 2%.

Chamber Views ﬂ

Change of the designated group
from HDSA to black, as it excludes
white women who make-up up to
15% of EE contribution.

The proposed targets do not have
regard to current workplace
profiles.

Targets for people with disabilities
should be inclusive of all races and
not limited to Black persons as per
the gazetted Charter.

Resolutions - R

e Concern over the sub-targets
notwithstanding extension from 3to 5
years and progressive targets (targets
aligned to the BBBEEA) In principle agreed
to:

e National and Regional EAP statistics would
be taken into account

e Critical that there is alignment of this

element with EE Act and reporting

2. Human
Resource
Development

e The Gazetted Charter proposed the
retention of the requirement for 5% of
payroll to be invested towards skills
development by mining right holders.

e The Charter further required companies
to invest 15% of the above mentioned
5% towards a Ministerial  Skills
Development Trust Fund.

The Chamber does not support
the 15% of 5% leviable amount
contribution towards a Ministerial
Skills Fund and establishment of
the MTDA.

Lack of clarity over the treatment of
non-employee HRD expenditure
There are multiple private and
government structures that have the
mandate to drive these issues (MQA,
IDC, NEF, Dept. of Small Business).

International benchmarking research
from Dept Higher Education &
Training shows that SA has too many
centres of expertise.

In principle agreed to:

e 5% of leviable amount towards HRD

e DMR to provide data on historic
disproportionate allocation of skills
expenditure by gender and race for
discussion

e HRD is beyond firm level and non-
employee HRD expenditure is recognised
and necessary

e Consultation with Chamber members on
alternative and voluntary contributions to
the MTDA

e Engagement on the structure, objects and
funding of the MTDA (open mandate
provided to 5-a-side by Minister to discuss
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Element

| Detail of the Element and Targets

DMR/CGM i..ining Charter discussion document{1. .J2.17]

| Chamber Views

|

Government has gazettéd a proposal
that 25% of skills spend be diverted to
higher education.

There are current discussions at
NEDLAC looking at entirety of skills
landscape regarding an independent
skills agency looking at sectoral and
cross-cutting skills.

The National Skills Fund covers the
same objectives as communicated by
the DMR for the MTDA.

The focus should rather be on utilising
and/or fixing existing structures
instead of creating new ones.

Resolutions :
objectives, potential solutions and
necessity of MTDA)

e DMR to provide one pager brief on
objectives of proposed MTDA

Not agreed to:

e Establishment of the MTDA (Chamber)

e Allocation of 15% of the agreed 5% payroll
to MTDA and 1% expenditure from MNC

e Chamber proposal for recognition of MHS
training expenditure (DMR)

3. Mine
Community
Development

The Gazetted Charter requires mining

right holders to annually contribute
1% of turnover towards mine
community development.

e The 1% turnover equivalent to
an additional royalty and
rather propose 2% net profit
after tax (NPAT)

e Concern over alignment of the
Mine Community and SLPs

In principle agreed to:

e Collaborative SLPs (PPP)-to improve impact

e DMR to develop implementation guidelines
for SLPs and MCDs

e Explicit linkage and alignment between
MCD contributions and SLPs

Not agreed to:

Revenue vs NPAT (vs normalised earnings,
operating profit, EBITDA),

Open mandate to 5-a-side to look at
practical solutions to arrive at a funding
formula for community development

~
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4. Procurement

DMR/CGil wiining Charter discussion documenu i

| Detail of the Element and Targets

Policy instruments to achieve broad based

economic empowerment have not yielded

desired outcomes-job creation:

v' Investment costs to set up
manufacturing for capital goods not
commercially sustainable;

v' Limited volume of large body mining
equipment in SA;

v" Limited competitive advantage of old
manufacturing plants abroad vs. a new
plant;

v" High current level of maintenance
activities to save costs, thereby
reducing volume of units;

v" Fluctuating exchange rate which will
compromise investment decisions;

v" High import content of even locally
based OEM’s.

Chamber Views

e Clarity on measures to ensure
supplier development meets
progressive target.

e Consider use of Total
Measured Procurement Spend
(TMPS) vs. actual spend
(exclusion of items procured
from companies from foreign
domicile

e Increasing procurement from
local BEE manufacturers s
supported.

e Proposed target of 70% locally
manufactured goods is a marked
change and increase from
previous target of 40% BEE
expenditure.  Achievability of
target is not evidence based.

e Current Dept. of Trade & Industry
initiatives and incentives have not
yielding the desired outcomes.

e Industry study on locally
manufactured goods relating to
mining at a nascent stage.

e The manufacturing sector has
shrunk from 22% of GDP in 1985
to 13% in 2016 and
manufacturing value added
growth at 2.9% p.a. is half that of
China and India. Until a proper

..02.17]

Resolutions

Concerned about the targets
notwithstanding the extension of the
transitional period from 3 yearsto 5
years for compliance- concern over
70% capital goods target (60% local
value add).

Concern about capacity, and dilution
of the supplier base (SMME
development vs economies of scale),
concern over flexibility of elements:
One size fits all approach rather than
nuance across commodities (coal vs.
Pt)

Concern that the targets can be easily
subverted by suppliers

DMR to arrange engagement with
suppliers and Chamber submission of
best practice (Anglo case)

Concern about the 1% on MNE and
the flow-through of costs to the
sector, propose alignment to the
equity equivalencts mechanism in the
BBBEE Codes

In principle agreed to:

The onus to verify local content lies
with the suppliers

DMR to develop definitions for all
criterion under this element

Sez/
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Detail of the Element and Targe Chamber Views

analysis of the realistic targets
that can be achieved for local
manufacturing, it will be difficult
for a proper target to be agreed.

Examine the issue of enhanced
recognition for SME inclusion
Supplier development initiatives
/approaches have to be aligned to
DTI prescripts

Clarity sought on recognition of
those BEE entities that are above
R100m threshold

Basis for calculations remains
unclear and need clarity on
discretionary and non-
discretionary costs

Propose BEE Scorecard approach
to align Charter with BEE codes
requirements to eliminate dual
reporting

Explore Equity Equivalent (MNC)
programmes from other sectors
to address MNC  Supplier
contribution

| Resolutions
summary of all the current

local manufacturing in the capital
goods cluster.

Not Agreed :
e 70% blanket target for locally
manufactured (capital) goods
e 1% turnover by MNCs

e DMR agreed to pro\/‘ide a one page

government initiatives to promote

5. Housing and
Living
Conditions

Agreed

e This element has been omitted from the charter and is accordingly being strengthened under Housing and Living conditions
standards, as provided for in Section100 (1)(b) of the MPRDA.
e Transitional arrangements pertaining to mine workers housing and living conditions are provided for, pending the finalisation

of the standards.

92/
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. Resolutions

6. Sustainable
development

The Gazette Charter omitted this
element

Revised Charter reintroduces this
element

Requirement for a 0.15% contribution
of annual turnover towards R&D.

Sustainable development
issues dealt with by relevant
legislation and inclusion as an
element may lead to
duplication of reporting

R&D to be moved from
Sustainable Development to
HRD

The 0.15% annual turnover
contribution towards R&D is
an additional tax burden on
mining companies as not all
companies spend on R&D due
to nature of operations and
business.

Support of Academic
institutions and R&D form part
of the HRD element.
Environmental Management: As
of Dec 2014, the mining industry
has been following the One
Environmental System which
requires that environmental
issues in the mining industry be
governed in terms of NEMA and
its regulations, with the DMR
being the competent authority.
The Mining Charter is
promulgated in terms of the

In principle agreed to:

e DMR would drop the 0.15% requirement.

e Where a mining company is investing in

R&D 70% of R&D spend must be utilised in
the Country. 5 year transition period to
enable that.

e DMR to provide Chamber with data on

basis of 70% target

e Mechanisms to be developed to address

capacity gaps in the transition period

Sustainable development as an element

Need to engage on substance behind this

element

e Mine Health & Safety: Implementation of
Tripartite Action Plan as articulated in the
MHSC Summit Resolutions is not fully
supported. Agreed that the DMR should
engage the MHSC on what the specific
activities should entail. Once engaged by the
DMR; the MHSC Office will develop proposals
for consideration by the MHSC Board.

e Adherence to Environmental Management
Plan - provision for band of acceptable
tolerance for non-compliance - DMR should
reconsider inclusion. Concern over the
environmental provisions and the
indicators, alignment with NEMA
provisions

(22/
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MPRDA and with the
environmental provisions being
moved to NEMA; there is no
enabling legislative mechanism
for measuring environmental
performance in the MPRDA.

In order to assess the compliance
level of the mining industry in
refation to environmental
management, a qualitative
analysis or assessment of each
individual environmental
requirement in terms of the law
needs to be undertaken.
Measures implemented beyond
the requirements of the law
should also be taken into
consideration. It will be
impossible to come to a
conclusion of a particular
percentage level compliance with
the current scorecard. Thus,
making it difficult to formulate
tangible indicators to allow for
quantitative measurements of
environmental compliance level
for the mining industry.

On the other hand, companies
with EMP’s approved in terms of
the MPRDA would be deemed to
having obtained an

8221
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Element

| Chamber Views

environmental authorization in
terms of NEMA. The Legal basis
for inclusion of environmental
issues is questionable and
therefore the Chamber does not
support the inclusion of this
element in the Mining Charter.

-

Resolutions

7. Applicability
of the Mining
Charter.

e The Charter provides for 3 ring-fenced
elements (Mine community
development, HRD and Ownership)
and mining right holders are required
to maintain 100 percent compliance
with these targets at all times for the
duration of a mining right.

100 percent compliance at all
times in respect of the ring-fenced
elements is not feasible:
Ownership, HRD, Mine Community
Development

Periodic Review of Targets
Charter to provide exemptions for
small and medium sized
operations in line with National
Small Business Amendment Act
(26 of 2003)

Establishment of sub-minimums

In principle agreed to:

e Transparency in enforcement as aligned
to the legislation

e Remedies for each of the ring-fenced
elements have been discussed and
recommended.

e Periodic assessments to be consulted
with stakeholders.

e 100% compliance is justifiable if
agreement is reached on each of the 3
priority elements

Not agreed to:
e Further exemptions for small and medium
sized operations (DMR)

8. Independent
verification.

e The Charter obliges right holders to
report their levels of compliance
annually and empowers the Minister
to review the Charter as and when the
need arises.

Chamber is concerned about the
absence of a verification provision
in the Charter.

Not Agreed to:

Provision for independent verification
(DMR). The responsibility to evaluate,
monitor and enforce the law lies with the
DMR.

Agreed

62/
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Resolutions

e Develop guidelines and measurement
principles up front

e Periodic assessments will help track the

progress over time.

9. General

DMR has undertaken a socio-economic impact assessment relating to the Mining Charter, which will be shared with the

Chamber.
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1. EmploYm'ent

DMR/COM Miriiny Charter discussion document (Ministe:'s Version)

Detail of the Element and Targets
e Board: 50% black, 20% of which must

Chamber Views )
e Change of the designated group

Resolutions
in principle agreed to:

Development

payroll to be invested towards skills
development by mining right holders.

e The Charter further required companies
to invest 15% of the above mentioned
5% towards a Ministerial  Skills
Development Trust Fund.

e The Chamber does not support the
15% (of 5% leviable amount)
contribution towards a Ministerial
Skills Fund and establishment of the
MTDA.

e Mandatory training not recognised
in the dti codes but recommend its
recognition as part of the 15%
payroll allocation.

e Recognition of MQA and its
programmes

e Lack of clarity over the treatment of
non-employee HRD expenditure

Equity be female. from HDSA to black, as it excludes | e Retain the mining charter targets aligned
e Executive/Top Management: 50% white women who make up 15% to the BBBEEA and implementation of the
black, 20% of which must be female. of EE contribution. proposed targets progressively over a
e Senior Management: 60% black, of e “The proposed targets for all period of 5 years.
which 30% must be female. levels is too high and unrealistic.”
e Middle Management: 75% black, of e Targets for people with disabilities
which 38% must be femaie should be inclusive of all races and
e Junior Management: 88% black, of not limited to Black persons as per
which 44% must be female the gazetted Charter.
e Core and Critical Skills: 40% black
e Employees with disabilities: 2%.
2. Human e The Gazetted Charter proposed the | e The Mining Transformation In principle agreed to:
Resource retention of the requirement for 5% of | Development Agency (MTDA): e 5% of payroll towards HRD

e DMR to provide data on historic
disproportionate allocation of skills
expenditure by gender and race

e Chamber to provide gender and race
breakdown of 6,000 existing bursars

e HRD is beyond firm level and non-
employee HRD expenditure is recognised
and necessary

e Consultation with Chamber members on
voluntary contributions to the MTDA

Not agreed to:
e Establishment of the MTDA (Chamber)
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Detail of the Element and Targets

Chamber Views

e

Resolutions

e Allocation of 15% of the a?greed 5% payroll
to MTDA, loss of direct control

e Chamber proposal for recognition of MHS

training expenditure

3. Mine
Community
Development

e The Gazetted Charter requires mining
right holders to annually contribute
1% of turnover towards mine
community development.

e The 1% turnover equivalent to
an additional royalty and
rather propose 2% net profit
after tax (NPAT)

e Concern over alignment of the
Mine Community and SLPs

In principle agreed to:

e Collaborative SLPs (PPP)

e DMR to develop implementation guidelines
for SLPs and MCDs

e Explicit linkage between MCD and SLPs

e Maintain 1% of revenue projection of two
and half years, applicable to a Social and
Labour Plan (SLP’s) for five (5) years cycle
with provision for remedies in case of
adverse economic environment.

4. Procurement

Policy instruments to achieve broad based
economic empowerment have not yielded
desired outcomes-job creation:

v’ Investment costs to set up
manufacturing for capital goods not
commercially sustainable;

v’ Limited volume of large body mining
equipment in SA;

v" Limited competitive advantage of old
manufacturing plants abroad vs. a new
plant;

v’ High current level of maintenance
activities to save costs, thereby
reducing volume of units;

e Concern on the availability of
baselines on the current capacity

e Clarity on measures to ensure
supplier development meets
progressive target.

e Verification of local content
responsibility of suppliers not the
mining industry (consider capacity of
the SABS)

e Consider use of Total Measured
Procurement Spend (TMPS) vs.
actual spend (exclusion of items

In principle agreed to:

e Maintain proposed targets and extend
transitional period from 3 years to 5 years
for compliance- concern over 70% capital
goods target (60% value add).

e The onus to verify local content lies with the
suppliers

Not agreed to:
e Chamber proposal to use of Total Measured
Procurement Spend instead of Actual Spend

782/
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Element . Resolutions

Detail of the Element and Targets
v" Fluctuating exchange rate which will
compromise investment decisions;

| Chamber Views
procured from companies from
foreign domicile

AW

v' High import content of even locally
based OEM’s.

5. Housing and
Living
Conditions

Agreed

e This element has been omitted from the charter and is accordingly being strengthened under Housing and Living conditions
standards, as provided for in Section100 (1)(b) of the MPRDA.
e Transitional arrangements pertaining to mine workers housing and living conditions are provided for, pending the finalisation

of the standards.

6. Sustainable
development

e The Gazette Charter omitted this
element

e Revised Charter reintroduces this
element

e Requirement for a 0.15% contribution
of annual turnover towards R&D.

Sustainable development issues
dealt with by relevant legislation
and inclusion as an element may
lead to duplication of reporting
R&D to be moved from
Sustainable Development to HRD
The 0.15% annual turnover
contribution towards R&D is an
additional tax burden on mining
companies as not all companies
spend on R&D due to nature of
operations and business.
Support of Academic institutions
and R&D form part of the HRD
element.

In principle agreed to:

e Where a mining company is investing in
R&D 70% of R&D spend must be utilised in
the Country.

e Mechanisms to be developed to address
capacity gaps in the transition period

Not Agreed to remove sustainable
development as an element.

7. Applicability
of the Mining
Charter.

e The Charter provides for 3 ring-fenced
elements (Mine community
development, HRD and Ownership)

100 percent compliance at all
times in respect of the ring-fenced
elements is not feasible:

In principle agreed to:
e Transparency in enforcement as aligned
to the legislation
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| Detail of the Element and Targets

N

DMR/COM Mi"'ﬁ'mg‘ Charter discussion document (Minister’s Version)

and mining right holders are required
to maintain 100 percent compliance
with these targets at all times for the
duration of a mining right.

Chamber Views

Ownership, HRD, Mine Community
Development

Periodic Review of Targets

Charter to provide exemptions for
small and medium sized
operations in line with National
Small Business Amendment Act
(26 of 2003)

Establishment of sub-minimums

| Resolutions

e Remedies for each of the ring-fenced
elements have been discussed and
agreed.

e Periodic assessments to be consulted
with stakeholders

Not agreed to:

e Further exemptions for small and medium
sized operations.

e Establishment of sub-minimums

8.

independent
verification.

e The Charter obliges right holders to

report their levels of compliance
annually and empowers the Minister
to review the Charter as and when the
need arises.

Chamber is concerned about the
absence of a verification provision
in the Charter.

Not Agreed to:

Provision for independent verification. The
responsibility to evaluate, monitor and
enforce the law lies with the DMR.

he
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PRIVATE & CONFIDENTIAL
24 March 2017

Mr David Msiza

Acting Director General

Department of Mineral Resources
Trevenna Campus

Cnr Meintjies and Francis Baard Streets
Sunnyside

Pretoria

E-mail: David.Msiza@dmr.org.za
Dear DG Msiza

NON-OWNERSHIP ELEMENTS IN THE REVIEWED MINING CHARTER

Thank you for your letter dated 20 March 2017, which reflected the request by the DMR for further
input on three important elements of the DMR’s reviewed Mining Charter. In the short space of time
available we have done our best to provide our point of view on the three areas and why we believe
the DMR'’s targets are either not practical or not necessarily possible. Let me state at the outset that
the DMR has not provided any documented substantiation on any of the proposed targets for
employment equity or capital and consumable goods targets, nor has the DMR provided the expected
written substantiation of why the DMR believes the Mining Transformation Development Agency
should be established, its proposed modus operandi or governance structures.

We address each of the three areas raised in your letter in the order requested.

Employment equity

The Chamber and its members remain committed to workplace diversity and equitable representation
at all levels to promote social cohesion, transformation and the competitiveness of the sector. This is
demonstrated by our overwhelming compliance with the targets of the 2010 Mining Charter.

The DMR’s proposed employment equity targets are simply too steep and not realistically achievable
by the sector in the proposed time frames. This is despite the DMR providing a five year fransition
period to reach them, because the proposed targets do not have regard to the
current workplace profiles and industry dynamics. The DMR has not provided the
Chamber with any substantive basis for the adoption of the employment equity
targets for the sector other than to say that they are on par with the Broad Based

PUTTING
SOUTH AFRICA

COUNCIL OF THE CHAMBER: M Teke (President), A Sangqu (Vice President), N Froneman (Vice President) A Bam, R Baxter, P Dunne,
M Fraser, T Goodlace, C Griffith, J Han, N Holland, MJ Houston, L Kgatle, B Magara, N Mbazima, M Mgojo, T Mkhwanazi, M Mothoa,
B Petersen, S Phiri, N Pienaar, W Potgieter, N Pretorius, MP Schmidt, PW Steenkamp, S Venkatakrishnan
—
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Black Economic Empowerment Codes (BBBEE Codes) and essential for alignment therewith.

The table below is a comparison of the Reviewed Mining Charter (RMC) targets (April 2016) against
the mining industry performance on employment equity as per the Commission for Employment Equity
reports (2011 to 2015), with 5-year and 10-year projections.

The following conclusions can be drawn from the information:

¢ Unless the industry makes a dramatic turnaround and achieves spirited growth (between 2-8%
or more), the sector will not be able to meet the majority of its ten year employment equity
targets by 2027.

e A five year transition period to meet the proposed targets is a major challenge as the targets are
unachievable within that period in a low and normal growth scenario, unless the actual targets
are reduced.

e The headline targets for “black people” and sub-targets “black females” pose serious challenges
in all of the categories below unless the industry has strong growth.

e The DMR’s first priority should be to grow the industry. A growing industry with the appropriate
transformation framework means a more inclusive and transformed industry.

Reviewed Mining - N Mining | Mining | Mining | Mining Mining
Charter 5-yr projections {to 2022) 10-yr projections (to 2027) 2015 2014 5013 2012 5011
Low Normal | Strong Low Normal Strong
growth | growth | growth | growth growth growth
Executive/Top .

Management: 50% 22,4% | 28,9% | 57,3% | 23,8% 36,2%
black

21,70% | 19,40% | 21,60% 18,80% | 17,60%

Executive/Top
Management: 25% of
which must be
female (i.e.10%)

7,0% 7,2% | 278% 6,80% | 640% | 670% | 430% | 4,30%

Senior Management:

0, o, o, o o
50% black 24,8% | 30,4% | 41,4% | 25,3% | 36,0%

24,00% | 22,20% | 21,60% 20,80% | 21,00%

Senior Management:
30% black female. 10,1% | 11,1% | 17,4% | 13,9% 16,4%
(i.e.18%)

6% 5,20% 5,20% 4,70%

Middle
Management: 75% 32,6% | 46,1% | 51,2% | 33,3% 60,4% 72,3% 31,60% | 31,80% 30% 28% 29,20%
black

Middle
Management: 38%
black female
(i.e.28%)

11,6% | 16,3% | 28,5% | 11,8% 21,4% 11,20% | 10,70% | 11,20% 9,80% 9,10%

Assumptions:
Low growth scenario

e The mining industry grows at an average of 0.45% annually
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Normal growth scenario

e Annual growth in the mining industry averages between 2% and 8%

Strong growth scenario

e The average growth is between 9% and 16%

What we know about the mining industry:

It requires highly specialised skills.

There is intra-movement of skills possible i.e. movement of skilled labour from one mining industry

to the other; however mobility of labour from other industries to and from the mining industry is

limited because of its specialised nature.

Increasing the proportion of black labour in the sector is a function of two things: natural attrition

and growth in the sector:

o Natural attrition - people leaving through retirement or because they've found jobs in other
industries. Of the fwo, movement as a result of people finding new jobs can speed up the process.
However, because the mining industry is highly specialised labour tends to move within the
industry itself.

o Growth in the sector has been erratic. Unless something drastic is done, the sector is set for a
difficult period

The Chamber acknowledges that the mining industry in the past had a legacy predicated on race-
based recruitment, promotions and skills development to the detriment of black peopie and women
in particular. It further recognises that whilst the industry of today is markedly different than that of
the past decades; more still needs to be done to ensure adequate representation of designated
groups at all levels of mine operations, in particular key strategic decision making positions.
The DMR, in its 2014 assessment report of the Mining Charter implementation, asserts: “Prior to
the introduction of the Mining Charter, female representation in the mining industry was
insignificant. The 2004 Mining Charter set a target of 10% for representation of women in mining
by 2009, however, only 6% female representation was achieved. The overall representation of
women in the mining industry has increased to 10.5% by 2014. The reported data shows that there
is still a long way to go before women are fully represented in the mining industry.”

Whilst the industry has met and in some cases exceeded the targets in the 2010 Mining Charter

there are limitations in this area; in particular the promotion of black females in middle, senior

management and executive positions. Much of the focus has been on programmes targeted
towards meeting the target of 10% women participation (inclusive of white females) for Women in

Mining projects. It would assist the industry to utilise provincial EAP targets as per the Employment

Equity Act with progressive targets over 5 years. These targets should be more realistic in line with

industry workplace profiles and aligned to regional EAP statistics as reported by the Commission

on Employment Equity annually.

The pipeline of skills emerging from the universities is encouraging. For example, 32% of the

students doing mining engineering at Wits University are black female. Given the time taken to

develop these female engineers and to ensure that they are recruited, absorbed into the mining
workplace and retained in mining, there are significant constraints to realizing the DMR targets.

Page | 3
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Other engineering fields have a greater bias against females (DHET), and mining is doing relatively
better on a percentage basis.

Procurement targets

The industry supports the promotion of local manufacturing if it is done in a holistic manner looking
at, among other things, supply, local and international demand, incentives and other key factors. The
DMR has retained its differentiation and targets for goods (capital and consumable) and services,
which is not aligned to the BBBEE Codes and has not provided clear definitions and guidance on
calculations, nor its justification for not aligning with the BBBEE Codes.

The Chamber does not support the 70% blanket target for locally manufactured capital and
consumable goods from BEE compliant companies as this target is not achievable for a number of
minerals. This new formulation of 70% locally manufactured goods from BEE compliant entities is a
marked change and increase from the previous target of 40% BEE expenditure and is untested. Any
evaluation of the procurement target of 70% must have as its base a definition of what the 100%
consists of. This is crucial to understand how such a target compares with the ‘base line’ (or current
import propensity) and for the calculation of compliance. The definition of the base is uncertain.

Mining procurement of capital goods includes intermediate inputs and fixed capital investment. In
2015, the mining sector speni R90 billion in capital investment, of which 7% (R6 billion) was transport
equipment and 53% (R 47 billion) was machinery and equipment. Various estimates suggest that the
import component of capital goods varies from about 32% in gold to the 40%-50% level in open cast
mining (iron ore and coal). Essentially, the import propensity (import multiplier for every R1million
additional mining production) differs from one commaodity to the next in the sector. So while the gold
sector may be closer to being able to achieve a 70% target for locally manufactured capital goods,
other minerals are not in the same category.

The contention is that these imported inputs are of a specialized nature, most likely not available in
SA. In essence, South Africa is fabricating capital goods in a number of niche areas, but most of the
heavy large scale equipment such as large scale rear dump hauler trucks (>60 tons) are imported
(most are imported in kits and reassembled in South Africa). Looking at the practical example of dump
trucks, the major South African producer Bell produces dump trucks up to 55 tons capacity.
Largescale open cast mines would use multiple dump frucks at 170 tons or greater than 200 tons,
which are not made by Bell. Global suppliers of this equipment including Komatsu, Caterpillar, etc.,
do not directly manufacture in South Africa.

The major challenge that South Africa faces is that the South African and African markets are not yet
big enough to justify the establishment of manufacturing plant by some of the big equipment
manufacturers from an economies of scale and market perspective. They would want a large and
growing market, sufficient economies of scale and a competitive tax, legal and operating environment
to manufacture capital equipment at competitive rates.

Page |4
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The South African market for mining equipment is small relative to the world market and therefore
makes the production of specialized equipment at small scale for the SA market uneconomical.

~ Region | 2017 The share of Africa (including South Africa) and the Middle
East of the world market demand for mining equipment is in

North America | the order of 5%. This is corroborated by the mainly SA
‘Western Europe | producer of some specialized earthmoving equipment (Bell)
Asia/Pacific that only 3% of its market for articulated dump trucks are in

Central & South America |
Eastern Europe
Africa/Middle East
Source: Freedonia Group Inc; 2016

Southern Africa, and would therefore move a large portion
of production fo its facility in Germany. (Gary Bell, Sunday
Times, 3 March 2017).

oo Rioig

The international trend for the production of equipment closest to the regional markets has been
confirmed by Dr Gotthard Wolf from the TU Bergakademie in Freiburg Germany at a recent
international Metals Castings Conference in Johannesburg (March 2017). While production takes
place in specific regions, close to suppliers of components, volumes of sales follow the markets mainly
indicated by gross domestic product trends. The size of the SA market for heavy equipment is shown
in the graphs below, by number and value.

Annual Equipment Sales by Category - Southem Africa, units Annual EquiprentSees by Caegory - Southem Afca, Rand bilion

Annuel Sales, unite

shinng Eqigment || 810 g Equpment
ZHeayConsuten | | 3§ oo r——
Basic Construction [ e

W 20 A0 AR A3 A4 WS M6 AT WE AW M0 2 A2 M

1999 2000 201 202 2003 2004 205 2006 007 008 2000 10 oM 202 A3
Year

Yo

Source: The Construction & Mining Equipment Suppliers’ Association; 2014

Specifying a 70% capital goods target for local procurement by mining companies by local
manufacturers will end up potentially penalising certain minerals where the large scale capital
equipment manufacturers do not see the business case for establishing manufacturing facilities in
South Africa. From this perspective a variation in the capital goods target (lower targets for certain
minerals) would be more practical and appropriate.

Formulation for community investment target

The revised DMR proposal for contributions to mine community development of 1% of turnover over
a 2.5 year period (i.e. 0.4% per annum) is a reduction from the 1% of annual turnover proposal of

Page | 5
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April 2016. However, it is still equivalent to a royalty being charged on an ad valorem basis and is the
most regressive form of a tax, as even loss-making mines would be forced to contribute. The reduction
of the target to 0.4% p.a. does not detract from the fact of it being revenue based and still amounts to
¢.R1.3bn (based on PWC 2015 data). The big challenge for the mining industry is that specific targets
of community investment is not linked to the ability to pay.

In 2014 and 2015 the industry made an aggregate loss in each of these years as the companies
battled to survive. A gross revenue formation in those years would have added R3,1 billion onto the
cost structure of the companies, potentially pushing some over the precipice. Atthe same time a pure
profits based formulation would have realized limited community spend in 2015 and 2016 because
the industry was loss-making.

A more practical measure would be to look at a specific percentage of earnings before interest and
taxes (EBIT) or earnings before interest, taxes, depreciation and amortization (EBITDA) as shown in
the following tabie. :

As percentage of cash flow from operations

1.2%

997

858

950

958

R'm
2016 2015 2014 2013 2012
As % of revenue (1% over 2,5 years) 0.4% | 1,604 1,546 1,501 1,536 1,455
As percentage of net profit 2.0% 46 115 578 1,395
As percentage of EBITDA 795 865 1,148 1,064 1,320

1,442

The Chamber would support a reasonable earnings before interest and taxes (EBIT) based target for

commitments to community development.

| hope this contribution will assist the DMR in realising practical targets for the Reviewed Charter.

Yours sincerely,

Roger Baxter
Chief Executive
Chamber of Mines of South Africa

Page |6

ﬁAA/iO




MEETINGS WITH CHAMBER OF MINES ON THE DRAFT REVIEWED CHARTER.

. 318t March 2016

—

DMR Exco Boardroom

Draft Reviewed Mining Charter

MIGDETT members

2. 26 April 2016 Johannesburg Country Club Draft Reviewed Mining Charter | DMR & CHAMBER
3. 4" May 2016 DMR Exco Boardroom Draft Reviewed Mining | DMR & CHAMBER
Charter.
4. 08" July 2016 Exco Boardroom. Draft Reviewed Mining Charter | DMR & CHAMBER workshop

5. 18t July 2016.

DG’'s Boardroom.

Draft Reviewed Mining Charter

DMR & CHAMBER Executives
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6. 18" October 2016

Manhattan Hotel (Pretoria)

Draft Reviewed Mining Charter

DMR & CHAMBER (workshop)

7. 17" January 2017

Diep in die Berg

Draft Reviewed Mining Charter

DMR & CHAMBER (Principals

meeting)

8. 18" January 2017

DMR Boardroom

Draft Reviewed Mining Charter

DMR & CHAMBER

(legal teams)

9. 19" January 2017

DMR Boardroom

Draft Reviewed Mining Charter

DMR & CHAMBER

(legal teams)

10.20" January 2017

Diep in die Berg

Draft Reviewed Mining Charter

DMR & CHAMBER (Principals

meeting)

11.23" January 2017

DMR boardroom

Draft Reviewed Mining
Charter

DMR& CHAMBER (Technical

meeting).
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12.15™ February 2017

DMR boardroom

Draft Reviewed Mining
Charter

DMR & CHAMBER (Legal

Teams meeting)

13.17" February 2017

Diep in die Berg.

Draft Reviewed Mining
Charter

DMR & CHAMBER (Principal
meeting)

14. 20 March 2017

Diep in die Berg

Draft Reviewed Mining
Charter

DMR & CHAMBER (Principals

meeting)




RECORD OF ENGAGEMENTS BETWEEN DMR AND CHAMBER OF MINES ON THE MINING CHARTER, 2017

Background

The Minister of Mineral Resources published the draft Reviewed Broad-Based Black Socio-Economic Empowerment
Charter for the South African Mining and Minerals Industry on 15" April 2016, in the Gazette (Mining Charter, 2017) for a
period of 30 (thirty) days. The purpose and intent of the gazette publication was to solicit written representations, on the
Mining Charter 2017, the Government instrument designed to effect broad based and meaningful transformation of the

mining and minerals industry, from stakeholders and interested and affected parties.

The gazette publication was informed primarily by the Constitutional mandate conferred on the Minister, as the executive
authority responsible for mineral resources in terms of sections 9 and 85 of the Constitution, to develop and implement
national policy on transformation measures for the mining and minerals industry on behalf of the State. The Minister's
mandate also derives from the empowering provisions of the MPRDA which include amongst others, sections 2, 23 and

100 dealing with the transformation objectives for the South African mining and minerals industry.

The objects of the Mining Charter 2017, are to: Promote equitable access to the nation’s mineral resources to all the people
of South Africa; Substantially and meaningfully expand opportunities for black people to enter the mining and minerals
industry and to benefit from the exploitation of the nation’s mineral resources; Utilise and expand the existing skills base for
the empowerment of black people and to serve the community; Promote employment and advance the social and economic

welfare of mine communities and major labour sending areas; and Promote beneficiation of South Africa’s mineral

commodities.
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Section 100 empowers the Minister to develop the Mining Charter and implicit in the power to develop the Charter is the
power to amend and review the Charter from time to time. The Minister's mandate is further informed by the need to
harmonise and integrate Government policies to remove ambiguities in respect of interpretation and create regulatory

certainty. In this regard the Mining Charter 2017, is harmonized with, amongst others, the provisions of the Broad-Based
Black Socio-Economic Empowerment Act, 2003 (Act No. 53 of 2003), the Codes of Good Practice (DT Codes) and the

Employment Equity Act, 1998.

The Department received about sixty (60) written substantial submissions on the draft Reviewed Mining Charter, 2016, from
interested and affected parties including Organised business, mining companies, organised labour, legal fraternity, non-
profit and community based organisations, black person shareholders, communities, public interest groups, research
institutions, financial institutions, youth formations, system developers, capital equipment suppliers, consuiting companies,

trade associations, transaction advisors and Government Departments/institution.

The Department engaged with the abovementioned stakeholders on their written submissions for a period spanning over
30 days. In addition the Department consulted extensively with the Chamber of Mines for a period of 12 months (March
2016-March 2017) as reflected in the table below. The public interest and response to the draft Reviewed Charter is symbolic
and reinforces the importance of Government's transformation agenda for the South African mining and minerals industry.

The Department considered all inputs and comments received and revised the Mining Charter accordingly.

The following tables represents issues discussed during consultations with the Chamber of Mines.

She!
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MINING CHARTER WORKSHOP

DATE: 26 APRIL 2016

VENUE: JOHANNESBURG COUNTRY CLUB

AGENDA: DISCUSS THE REVIEWED MINING CHARTER ELEMENTS

ATTENDEES: ATTENDANCE REGISTER ATTACHED

1 Ownership

| The ownership element requires

the following:

¢ Achievement of a minimum
target of 26% ownership to
enable meaningful economic
participation of black people

o Without

“prejudice  basis,
Chamber was prepared to accept
a target of 28% subject to number
of principle provisions. Chamber
indicated that they will take the

new proposal back to their

| The Department proposed 30%

ownership target on condition that
Chamber
declaratory.

withdraws the

The department expressed

taking into account the Council. willingness to recognise the
provisions of section 37(2) of continuing  consequences  of
the Companies Act, 2008 previous deals if the above is
(Act No. 71 of 2008); accepted.

3
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e The 26% stake shall be

allocated in not less than a
minimum of 5 % shares
equitably distributed amongst
the black workers, black
entrepreneurs and the
community respectively.

The aforementioned
minimum community
participation and workers
stake shall be held in a trust
created by the community
and the workers respectively
and registered with the
Master of the High Court with
jurisdiction.

The Trust must be constituted
in terms of the Trusts
Property Control Act 57 of
1998 as amended and report
to the to the South African
Revenue Services and the

DMR settled for 29% ownership
target.

It was resolved that a 10-a side
technical task team should
convene to propose modalities on
the interpretation of the ownership
element and introduction of the
29% threshold.

)/\/7172 MK
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Department of Mineral
Resources.

A community and workers
Trust must include
representations from the
traditional authorities and the
Union respectively
Shareholders of the black
people empowerment stake
must create Special Purpose
Vehicle (SPV) to manage the
26% black economic
empowerment stake.

Each transaction must
register an SPV

There must be a BBBEE
transaction for each mining
right granted and one SPV for
each empowerment
transaction.

The mining right holders must
with the concurrence of the

—

A
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BEE partners consolidate the
empowerment transactions
with the prior written consent
of the minister.

e The aforementioned SPV
must  register its own
Memorandum of
Incorporation (MOI) to
regulate the black economic
participation stake in equal
shares amongst the black

workers, black entrepreneurs

and the community

consistent with the

Companies Act.
e The MOI for the SPV must
address the following issues;
(i) appointment of joint
representative;

(i) allocation of voting

rights in respect of

o) M |
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both the special and
ordinary resolutions;
(iii) dispute resolution
mechanism; and
(iv) any other matter
prescribed by the
Companies Act.

o The only offsetting under the
ownership element is against
the value of beneficiation as
provided for by section 26 of
the MPRDA and elaborated in
the mineral beneficiation

framework.
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MINING CHARTER WORKSHOP: BETWEEN DMR AND CHAMBER OF MINES
DATE: 08 JULY 2016
VENUE: DMR EXCO BOARDROOM

AGENDA: DISCUSS THE REVIEWED MINING CHARTER ELEMENTS

ATTENDEES: ATTENDANCE REGISTER ATTACHED

1. Ownership. | The ownership element requires the Not discussed. TDMR is not in apposition to
following: discuss ownership element
e Achievement of a minimum target of 26% due to pending court case and

ownership to enable meaningful principal’s engagements.

economic participation of black people
taking into account the provisions of
section 37(2) of the Companies Act,
2008 (Act No. 71 of 2008);

e The 26% stake shall be allocated in not

less than a minimum of 5 % shares

equitably distributed amongst the black

-z N 8
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- DMR’S position

workers, black entrepreneurs and the

community respectively.
e The aforementioned minimum
community participation and workers

stake shall be held in a trust created by

the community and the workers

respectively and registered with the

Master of the High Court with jurisdiction.

¢ The Trust must be constituted in terms of
the Trusts Property Control Act 57 of
1998 as amended and report to the
South African Revenue Services and the
Department of Mineral Resources.

e A community and workers Trust must
include representations from the
traditional authorities and the Union
respectively

e Shareholders of the black people
empowerment stake must create Special

Purpose Vehicle (SPV) to manage the

e

752/
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stake.

Each transaction must register an SPV
There must be a BBBEE transaction for
each mining right granted and one SPV
for each empowerment transaction.

The mining right holders must with the
concurrence of the BEE partners
consolidate the empowerment
transactions with the prior written
consent of the minister.

The aforementioned SPV must register
its own Memorandum of Incorporation
(MOI) to regulate the black economic
participation stake in equal shares
amongst the black workers, black
entrepreneurs and the community
consistent with the Companies Act.

The MOI for the SPV must address the

following issues;

26% black economic empowerment

DMR’S position
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(vii)

(viii)

[ (v) appointment of joint representative;

(vi)allocation of voting rights in respect of

both the special and ordinary resolutions;
dispute resolution mechanism; and
any other matter prescribed by the
Companies Act.

The only offsetting under the ownership

element is the wvalue of

against
beneficiation as provided for by section
26 of the MPRDA and elaborated in the

mineral beneficiation framework.

2. Beneficiation

Charter

mechanism for companies to offset up

Mining provides for a

to 11 percentage of the 26% of the

ownership reserved for black people.

Not discussed.

Both parties agreed not to

discuss this element.

3. Human
Resource
Development
(HRD)

Mining Industry must invest 5% of

annual payroli essential skills

development activities such as artisanal

. bursaries, literacy and numeracy and

e Chamber view was that a
percentage should be spent
on employees at lower ranks

and universities.

The department welcomes the

proposal and will be

considered just like any other

mining industry stakeholder,

where necessary will be

.o
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reflective of pr

but mandatory skills levy;
The 5% annual payroll for skills
development shall include support for
South  African
institution, research and development

based academic
initiative intended to develop solutions
in exploration, mining, processing,
technology efficiency (energy and water
use in mining), beneficiation as well as
environmental conservation and
rehabilitation.

Invest 15% of the above mentioned 5%
payroll levy to the Ministerial Skills
Development Trust Fund. A mining
company may make representations to
the Minister for exemption from aspects
of this requirement in the event of

having partnered and supported State

presentation,

The wording on this element

is not clear and need to be
reworked with regards to the
proposed 5%.

Proposed that HRD to be

considered as priority
element.
It raised its opposition

towards to the proposal that
15% of the 5% annual payroll
be contributed towards
ministerial skills development

fund.

DMR’'S

‘considered to adjust

proposed document.

the

12
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owned entity (e.g. Mintek) in respect of

research and development.

The trustees of the Ministerial Skills
Development Trust Fund shall include
stakeholders from organised business,
organised labour and Government.

4. Mine The Gazetted Charter requires mining | e It proposed that a maximum | The mining industry already
Community right holders to annually contribute 1% of of 2% Net Profit After Tax be | claimed to have achieved
Development turnover towards mine community contributed towards Socio- | contribution which exceeded

development. Economic development the target that was equivalent
o It also proposed that a direct |to  the  proposed 1%
linkage between Mine | contribution the use of annual
Community Development | turnover is intended to avoid
contributions and SLP’s. manipulation by  mining
industry.

The proposed targets for mine
community development are
mandatory and form part of the

social license to operate.

VA MR .
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view is' on-monetary

contribution is discretionary
and will be difficult to
implement and measure and
as such must be regarded as

corporate social investment.

5. Procurement |e The element proposed that “a mining | e Proposed that Capital & | The onus to verify local content

right holder must ensure that Consumables must be | lies with the suppliers.
procurement policies and actual combined and referred to as | DMR agreed to consider the
procurement aligns with: Goods. collapsing of capital and
Capital goods: ¢ Guidelines on procedure to | consumables being referred as
e To procure a minimum of 60% locally engage SABS by the Mines, | goods.
manufactured capital goods from BEE to avoid inconsistency. DMR has conducted a SEIAS
compliant manufacturing companies, | e Local goods will remain a and will be published and
30% of the 60% must preferably be given challenge, the biggest mines | €veryone will have access to it.
to small business development which are spent is on machinery and | Government will look at SABS
BEE compliant and a minimum of 10% of most of them are not | capacity and where necessary
the 30% must be reserved for the BEEE manufactured locally. improve the capacity.
compliant enterprise development. o Services will not be a|DMR is working with DTl to
Consumables: challenge. ensure that mining companies

Lst/
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A mining right holder to procure a|

minimum of 70% of locally manufactured
form BEE

manufacturing companies.

consumables compliant
30% of the above 70% must be given to
small business development which are
BEE compliant and a minimum of 10% of
the 30%
compliant enterprise development.

must be reserved for BEE

Services:

e A mining right holder must procure a

minimum of 80% of services from BEE
compliant and locally based companies.

A minimum of 40% of the above 80%
must be reserved for BEE compliant, a
of 40%

reserved for BEE compliant.

minimum of 10% must be

Mining right holders must utilize the
South African based facilities for analysis

The

targets  of
manufactured goods should
consider the country’s
readiness, it should be
thought carefully.
DMR must set
targets on the Charter.

Can DMR share the SEIAS
with the Chamber,

Procurement to be a priority

realistic

element.
Multinational companies are
taxed twice because of the
DTl Codes and the mining
charter.
SABS is not well capacitated
that all
procured have 60% value add
in RSA.

to verify goods

local

can comply with the proposed
targets.

Mining companies are provided
three years transitional period
to comply with the proposed
targets.

DMR is of the view that it will be
difficult for procurement to be
regarded as a priority element
due to external dependencies
which are outside the control of
mining right holders.
Multinational companies are
benefiting from the mining
industry and must therefore
contribute to the sustainable

development of the industry.

M
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DMR’S nosition

of 100% of each company’s mineral |

samples across the mining value chain.

e A mining right holder may not conduct
sample analysis using foreign based
facilities without the prior written consent
of the minister.

e Mining right holders to verify local
contents of capital goods and
consumables for SABS  before
submitting annual reports to the
department.

e Muitinational suppliers to contribute a
minimum of 1% of annual turnover
generated from local mining companies
towards socio economic development of
local communities, capacity building for
BEE suppliers of goods (capital and
consumables) and services into a social
development Trust fund established by
the Minister for that purpose.

My MK :
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Trustees of Social Development Trust to

include stakeholders from organized

business, organized labour and

business.

6. Housing and
Living

Conditions

¢ This element requires mining companies
to improve the standards of housing and
living conditions for the minerals industry
as follows:

(a) Maintain the occupancy rate of one
person per unit and maintain family
units.

(b) Contribute towards home ownership

interested

for mining

with

options
employees in consultation
organized labour
e The contribution for home ownership to
include but not limited to the following:
(a) Mining companies offering building
packages to interested employees

e This element must not be
ring-fenced as it will have

phased out in three years.

o -Home ownership must not
be prescriptive but must also
stock and

include rental

preference of employees
domicile.

e The requirement for home-
ownership guarantees falls
outside the mandate of the

mining companies.

Housing and living conditions
are important because they
restore dignity and privacy of

mine employees.

It is envisaged that home
ownership guarantees will be
provided by
the

pension fund.

the employer

against employees’

Different options are already
proposed in the draft mining
charter and those include,
subsidies, guarantees, building
package and rental stock will

be considered.

(S

092/




(c) Mining companies partnering with

finance  institutions to  issue
guarantees for home ownership on
behalf of the mine employees

(d) Mining companies must ensure that
where a company is offering housing
for its employees such housing must
be integrated within communities in
mining and labour sending areas in
line with the department of Human
settlement policies on sustainable

integrated human settlement.

7. Sustainable

development

e This element was omitted in the mining

charter published for public comment.

Chamber asked why this
element has been reinstated
in the Charter because is not

a transformation issue.

Majority of stakeholders
consulted complained about
the removal of this element in

the gazetted charter.

8. Employment
Equity

Mining Charter 2016 requirements are:

The proposed targets will not

yield any transformation

It must be kept in mind that

mining companies will not be

(U &
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Lol

Board: 50% black, 20% of which must

be female.

Executive Management (Board) 50%
black, 15% of which must be black
females in line with employment active
population. A minimum of 50% Black
people proportional representative at the
executive director's level as a
percentage of all executive directors of
which 25% must be black female in line
with the active population.

Senior Management (EXCO)
60% black employees in
Management of which 30% is black

Senior

females in line with the employment
active population.

Middle Management level: 75% black
employees in the Middle management
as proportional representation

percentage of all middle management of

results when we do a revisit |

after five vyears from
implementation of the
Charter.

What is the rationale behind
the use of national
demographics instead of
EAP. 2% of disability must

include all employees.

starting from zero, however
they will augment from the
2014 targets.
According employment
commission  statistics, the
mining industry already has 2%
of white employees with
disabilities, the mining charter
proposals seeks to ensure that
the statistics include black
employees. However the
concern has been noted and

will be considered.

Al
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which 38% must be black female’s

representative of employment active
population.

Junior Management level:

A minimum of 88% black employees in
junior management as a proportional
representative percentage of all junior
management of which 44% is black
females in that category in line with the
active population.

Core and Critical Skills: a minimum of
40% black people are represented in the
mining company’s core and critical skills
by diversifying their existing pools.
Employees with disabilities: 2% of
black employees with disabilities as a

percentage of all employees.

DMR’S position
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MINING CHARTER WORKSHOP

DATE: 18 OCTOBER 2016

VENUE: MANHATTAN HOTEL, PRETORIA

AGENDA: DISCUSS THE REVIEWED MINING CHARTER ELEMENTS

ATTENDEES: ATTENDANCE REGISTER ATTACHED

1.0wnership

The ownership element requires

the following:

o Achievement of a minimum

target of 26% ownership to
enable meaningful economic
participation of black people
taking into account the
provisions of section 37(2) of
the Companies Act, 2008 (Act
No. 71 of 2008);

The 26% stake shall be

allocated in not less than a

"Not discussed.

IDMR is not in apposition to

discuss ownership element due to
pending court case and principal’s

engagements.

M
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Element

minimum of 5 % shares

equitably distributed amongst
the black workers, black
entrepreneurs and the
community respectively.

The aforementioned minimum
community participation and
workers stake shall be held in
a trust created by the
community and the workers
respectively and registered
with the Master of the High
Court with jurisdiction.

The Trust must be constituted
in terms of the Trusts Property
Control Act 57 of 1998 as
amended and report to the
South African Revenue
Services and the Department

of Mineral Resources.

DMR’S position

M

22

g9/




Element | Detail

o A community and workers
Trust must include
representations  from  the
traditional authorities and the
Union respectively

e Shareholders of the black
people empowerment stake
must create Special Purpose
Vehicle (SPV) to manage the
26% black economic
empowerment stake.

e Each transaction must register
an SPV

e There must be a BBBEE
transaction for each mining
right granted and one SPV for
each empowerment
transaction.

e The mining right holders must

with the concurrence of the

v ”“2} /’//f | 23
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BEE partners consolidate the |

empowerment  transactions
with the prior written consent
of the minister.

e The aforementioned SPV
must  register its  own
Memorandum of Incorporation
(MOI) to regulate the black

economic participation stake

in equal shares amongst the
black workers, black
entrepreneurs and the
community consistent with the
Companies Act.

e The MOI for the SPV must
address the following issues;
(ix) appointment of joint

representative;
(x) allocation of voting rights

in respect of both the

- > M 24
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DMR’S position

special and ordinary |

resolutions;
(xi) dispute resolution

mechanism; and

(xii) any other matter
prescribed by the
Companies Act.

e The only offsetting under the
ownership element is against
the value of beneficiation as
provided for by section 26 of
the MPRDA and elaborated in

the mineral beneficiation

framework.

2. Beneficiation e Mining Charter provides for a | Not discussed. Both parties agreed not to discuss
mechanism for companies to this element as it is linked to the
offset up to 11 percentage of ownership element.

the 26% of the ownership
reserved for black people.

392/
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3. Human ource

Development (HRD)

"o Mining Industry must invest 5% |

of annual payroll essential skills
development activities such as
artisanal , bursaries, literacy
and numeracy and reflective of
proportional representation, but
mandatory skills levy;

The 5% annual payroll for skills

development shall include
support for South African
based academic institution,

research and development
initiative intended to develop
solutions in exploration, mining,
processing, technology
efficiency (energy and water
use in mining), beneficiation as
well as environmental

conservation and rehabilitation.

‘Chamber view was

percentage should be spent on
employees at lower ranks and
universities.

The wording on this element is
not clear and need to be
reworked with regards to the
proposed 5%.

that HRD

considered as priority element.

Proposed to be

It raised its opposition towards to
the proposal that 15% of the 5%
be contributed

annual payroll

towards ministerial skills

development fund.

that a| The department welcomes the

proposal and will be considered
just like any other mining industry
stakeholder, where necessary will
be considered to adjust the
proposed document.

The 15% contribution towards the
Ministerial skills development trust
fund is meant to enhance skills
the

industry and as such it will be

development in mining

maintained.

e M
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| Invest

15% of the above
mentioned 5% payroll levy to
the Skills

Development Trust Fund. A

Ministerial

mining company may make
representations to the Minister
for exemption from aspects of
this requirement in the event of
having partnered and
supported State owned entity

(e.g. Mintek) in respect of
research and development.

e The trustees of the Ministerial
Skills Development Trust Fund
shall include stakeholders from
organised business, organised

labour and Government.

4. Mine
Development

Community

e The Gazetted Charter requires
holders to
1%

mining  right

annually contribute of

e |t proposed that a maximum of 2%
Net Profit After Tax be contributed

The

claimed to

mining industry already

have achieved

contribution which exceeded the

W‘«K\‘/ M
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towards

turnover

community development.

mine |

e |t also proposed that a direct

towards

development

linkage between Mine Community
Development contributions and
SLP’s.

Socio-Economic |

DMR’S posi

target that was equivalent to the
proposed 1% contribution, the use
of annual turnover is also intended
to avoid manipulation by mining

companies.

The proposed targets for mine
community development are
mandatory and form part of the

social license to operate.

DMR view is that non-monetary
contribution is discretionary and
will be difficult to implement and
measure and as such must be
regarded as corporate social

investment.

5. Procurement

e The element proposed that “a

mining right holder must ensure

e Proposed that

Capital &
Consumables must be combined

and referred to as Goods.

The onus to verify local content

lies with the suppliers.

ST
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that procurement policies and | ¢

actual procurement aligns with:

Capital goods:

e -To procure a minimum of 60%
locally manufactured capital
goods from BEE compliant
manufacturing companies,

30% of the 60% must

preferably be given fo small

business development which

are BEE compliant and a

minimum of 10% of the 30%

must be reserved for the BEEE

compliant enterprise
development.

Consumables:

e A mining right holder to procure
a minimum of 70% of locally

manufactured consumables

Guidelines on procedure to |

engage SABS by the Mines, to
avoid inconsistency.

Local goods will remain a
challenge, the biggest mines
spent is on machinery and most
of them are not manufactured
locally.

Services will not be a challenge.
The targets of local
manufactured goods should
consider the country’s readiness,
it should be thought carefully.
DMR must set realistic targets on
the Charter.

Can DMR share the SEIAS with
the Chamber,

Procurement to be a priority

element.

R agreed to consider the
collapsing of capital and
consumables being referred as

goods.

DMR has conducted a SEIAS and
will be published and everyone will
have access to it.

Government will look at SABS
capacity and where necessary

improve the capacity.

DMR is working with DTI to ensure
that mining companies can comply
with the proposed targets.

Mining companies are provided
three years transitional period to
comply with the proposed targets.

29
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form BEE
manufacturing companies.

e 30% of the above 70% must be
given to small business
development which are BEE
compliant and a minimum of
10% of the 30% must be
reserved for BEE compliant
enterprise development.

Services:

e A mining right holder must
procure a minimum of 80% of
services from BEE compliant
and locally based companies.

e A minimum of 40% of the above
80% must be reserved for BEE
compliant, a minimum of 10%
of 40% must be reserved for

BEE compliant.

o Multinational

" compliant |

taxed twice because of the DTI

Codes and the mining charter.

e SABS is not well capacitated to

verify that all goods procured
have 60% value add in RSA.

anies are

| DMR is of the view that it will be

difficult for procurement to be
regarded as a priority element due
to external dependencies which
are outside the control of mining
right holders.
Multinational companies are
benefiting from the mining industry
and must therefore contribute to
the sustainable development of

the industry.

Mh
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Mining right h
the South African based

facilities for analysis of 100% of

s must utilize

each company’s mineral
samples across the mining
value chain.

A mining right holder may not
conduct sample analysis using
foreign based facilities without
the prior written consent of the
minister.

Mining right holders to verify
local contents of capital goods
and consumables for SABS
before  submitting  annual
reports to the department.
Multinational  suppliers to
contribute a minimum of 1% of
annual turnover generated

from local mining companies

i
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socio  economic

towards

development of local
communities, capacity building
for BEE suppliers of goods
(capital and consumables) and
into a  social
Trust fund

established by the Minister for

services

development

that purpose.
e Trustees of Social
Development Trust to include
stakeholders from organized
business, organized labour and

business.

DMR’S position

6. Housing and Living

Conditions

e This element requires mining
the

standards of housing and living

companies to improve

conditions for the minerals

industry as follows:

Concern over the retention of this

element and it being ring fenced.

DMR will removed issues relating
to the

conditions as such

housing and living
issues are
dealt with under the Housing and

Living Condition standards.

U7 2
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'« Maintain the occupancy rate of

one person per unit and
maintain family units.

e Contribute  towards  home
ownership options for interested
mining employees in
consultation with  organized
labour

e The contribution for home
ownership to include but not
limited to the following:

(e) Mining companies offering
building packages to
interested employees

(f) Subsidizing such workers to
buy homes

(g) Mining companies partnering
with finance institutions to

issue guarantees for home

DMR’S position
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ownership on behalf of the

mine employees
(h) Mining

ensure that where a company

companies must
is offering housing for its
employees such housing must
be integrated within
communities in mining and
labour sending areas in line
with the department of Human
settlement policies on
sustainable integrated human

settlement.

7. Sustainable

development

Research and Development
Spend
e A right  holder

contribute 1.5% annual turnover

annually

towards Research and

Development in South Africa.

e Chamber asked why this element

has been reinstated in the Charter
because is not a transformation
issue.

Chamber is opposed to the 1.5%
annual turnover to be contributed
towards R&D.

Majority of stakeholders consulted
complained about the removal of
this element in the gazetted

charter.

DMR will consider revising the
contribution towards R&D.

oy 2 M
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» 50% of the 70% indicated above

must be spent on South African

Historically Disadvantaged

Black Academic Institutions
including existing institutions.
Environmental Management

and health and safety

e The right holder will be required
to comply with the approved
EMP.

eOn health and safety a right
holder will be required to
2016

Occupational Health and Safety

implement the

Sufnmit Milestones.

8. Employment Equity

Mining Charter 2016
requirements are:
e Board: 50% black, 25% of

which must be female.

The proposed targets will not
yield any transformation results
when we do a revisit after five
years from implementation of the
Charter.

It must be kept in mind that mining
companies will not be starting from
zero, however they will augment

from the 2014 targets.
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~ Executive

(Board) 50% black, 25% of
which must be black females
in line with employment active
population. A minimum of 50%
Black people, 25% must be
black female in line with the
active population.

Senior Management (EXCO)
60%
Senior Management of which

black employees in

30% is black females in line
with the employment active
population.

Middle Management level:
75% black employees in the
Middle

proportional

management as

representation
middle

percentage of all

management of which 38%

What is the r

employees.

Change of the designated group
from HDSA to black, as it
excludes white women who

make up 15% of EE contribution.

le behind the:
use of national demographics
instead of EAP.

2% of disability must include all

“employment
commission statistics, the mining
industry already has 2% of white
employees with disabilities, the
mining charter proposals seeks to
ensure that the statistics include
black employees. However the

concern is noted and will be
considered.
The concern about the

demographics are noted and will
be considered consistent with the
Solidary judgement on the use of
quotas.

The change in the definition was to
align with the BBBEA and address
the mischief of the industry of
preferring white women over and

above other designated groups.

WA, M
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must be black female’s

representative of employment
active population.

Junior Management level:

A minimum of 88% black
employees in junior
management as a proportional
representative percentage of
all junior management of
which 44% is black females in
that category in line with the
active population.

Core and Critical Skills: a
minimum of 40% black people
are represented in the mining
company’s core and critical
skills by diversifying their
existing pools.

Employees with disabilities:
2% of black employees with

DMR’S position
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disabilities as

all employees

centage of |

MINING CHARTER WORKSHOP

DATE: 18 & 19 JANUARY 2017

My > M
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VENUE: DMR BOARDROOM

AGENDA: DISCUSS THE REVIEWED MINING CHARTER ELEMENTS

ATTENDEES: ATTENDANCE REGISTER ATTACHED

requires the following:
NEW MINING RIGHTS
(a) A new mining right must
have a minimum target of 29%
black person’'s ownership per
mining right or in the mining
company which holds the mining
right/s in the following manner:
(i) The BEE partners shall
include workers in the form of
ESOPS (or any other structure)
and BEE entrepreneurs.
(i) The 29% stake must be
acquired in not less than a

minimum of 10% economic

1. Ownership. | | The revised ownership element | Not discussed.

is not in apposition to

discuss ownership element due to
pending court case and principal's

engagements.

oo M :
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l'interest  plus  corresponding

percentage of voting rights to
each BEE partner.

(iiy  The 29% BEE
shareholding shall be held in an
entity/ies which is/are separate
from the mining right holder.

(b) Where a BEE partner
wishes to exit, BEE shareholding
shall not be diluted to below 18%.
(c) Full

credentials shall be recognised for

empowerment

a period of three years from the
date of exit, provided that:

(i A BEE partner held the
empowerment shares for a
minimum period of three years;
(i) Net value based on time
graduation factor was realised,

and

o

d \
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i) A “holder’s BEE

shareholding must be at 29% at
the time a BEE partner wishes to
exit.

(d)  Where a BEE partner has
exited in line with paragraphs (b)
and (c), the empowerment shall
be recognised for a period of three
years after which a mining right
holder must re-empower up to a
minimum of 29%.

EXISTING MINING RIGHTS

(@) A historical transaction
concluded prior to the coming into
operation of the reviewed Mining
Charter 2016 that achieved the
minimum 26% or more
empowerment target by 30th June
2016 shall be recognised for the

duration of the mining right.

41
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') This shall apply to an

existing right holder whose:

(i) partner/s have exited, BEE
contract lapsed or the previous
BEE partner transferred shares to
a non-BEE company;

(i) BEE agreement contains a
BEE exit clause which s
applicable after the coming into
operation of the Mining Charter
2016.

(c) A right holder who claims
the recognition of previous deals
shall be deemed to have achieved
a minimum of 26% BEE target
irespective of actual BEE
shareholding and therefore
required to top up its

empowerment target to 29% BEE.

Wy
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(d) An existing mining right |

holder who after the coming into
operation of the Mining Charter
2016 has maintained a minimum
of 26% BEE shareholding shall be
required to top up BEE
empowerment to 29%.

(e) An existing mining right
holder who has acquired and
maintained more than 29% BEE
shareholding shall not be required
to top up its BEE.

) The recognition of previous
deals shall include historical deals
concluded on units of production,
share asset deals including deals
where the BEE partners have sold
their shareholding and all

historical BEE deals which formed

DMR’S position

M
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DMR’S nosition
I

| the basis upon which new order

mining rights were granted.

(9) The BEE deal referred to
above may be at company level,
asset level or cover all operations.
(h) The recognition of previous
deals shall not apply to
transactions which did not
achieve a minimum of 26%
empowerment target by 30th June
2016.

(i) Section 11 applications
affected by the recognition of
previous deals will be processed
with the recognition.

)] Where the mining right
holder who have received
recognition of a previous deal
applies for a new mining right or

prospecting right, such mining

A al "’
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have a minimum of 29% BEE
shareholding.

(k) The recognition of previous
deals shall not be recognised on
application for renewal of a
right/rights on which a deal was

previously recognised.

right or prospecting right must|

DMR’S position

2. Beneficiation

e Mining Charter provides for a
mechanism for companies to
offset up to 11 percentage of
the 26%

reserved for black people.

of the ownership

Not discussed.

Not discussed as it is linked to

ownership.

3. Human

Development (HRD)

Resource | ¢ Mining Industry must invest 5%

of annual payroll essential skills
development activities such as
artisanal , bursaries, literacy

and numeracy and reflective of

e Chamber concern of the lack of
clarity as to the MTDA'’s objectives
and governance, object to

perception of their members

funding the bureaucracy.

DMR agrees to change from 5% of
to 5% of the
amount consistent with schedule 4

payroll leviable
of the Income Tax Act.
MTDA will be established in line

with the relevant prescripts and

M
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DMR’S position

proportional representation, but | e The use of payroll must be | regulatory instruments in

mandatory skills levy; changed to leviable amount. consultation with National
e The 5% annual payroll for skills | e Establishment of the MTDA | Treasury.

development shall include | (Chamber). MHS training is mandatory in

support for South African | e Allocation of 15% of the agreed 5% | terms of the MHSA and therefore
based academic institution, | payroll to MTDA, loss of direct cannot be part of the skills
research and development | control over training expenditure. | development.

initiative intended to develop | Chamber commitment to consult | The 15% allocation to MTDA will
solutions in exploration, mining, | members on voluntary contribution be used to enhance skills
processing, technology | of the sector to MTDA. development in the mining
efficiency (energy and water | ¢ Chamber proposal for recognition | industry.

use in mining), beneficiation as |  of MHS training expenditure.
well as environmental

conservation and rehabilitation.
e Invest 15% of the above
mentioned 5% payroll levy to

the Mining Transformation and

Development Agency.
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4. Mine

Development

‘Community

The Gazetted Charter requires

mining right holders to

annually contribute 1% of
mine

turnover towards

community development.

~ The Chamber's main concern

was the use of revenue vs net
profit after tax (NPAT). Proposed
2% NPAT or EBITDA.

' The mining  in

ry already
claimed to have achieved
contribution which exceeded the
target that was equivalent to the
proposed 1% contribution the use
of annual turnover is intended to
avoid manipulation by mining

industry.

The proposed targets for mine
community development are
mandatory and form part of the

social license to operate.

The use of NPAT and EBITDA is

rejected.

5. Procurement

The element proposed that “a
mining right holder must ensure
that procurement policies and

actual procurement aligns with:

Concern around capacity of local

industry to meet demand

competitively.

The proposed targets will be
maintained and DMR will consider
extending transitional period from

3 years to 5 years for compliance.

VI
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'« Chamber is also of the view that | The Charter has been revised to

e A mining right holder must the proposed targets for mining | define local content as 60% value
spend a minimum of 70% of goods are not achievable. add.
total mining goods procurement The Charter has been revised to
spend on South African explicity set out the annual
manufactured goods. The targets, unpack “progressive”.

abovementioned 70% of the
total goods procurement spend
shall be apportioned in the
following manner:

(@) A minimum of 21
percentage points of {otal
mining goods procurement
spend must be set aside for
sourcing South African
manufactured goods from
50%+1 vote black owned and
controlled companies;

(b) A minimum of 5
percentage points of total

My 2 e )
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mining goods procurement

spend must be set aside for
sourcing South African
manufactured goods  from
companies with a minimum of
50%+1 vote black women
owned and controlled and/or
50% +1 vote youth ownership;
and

(c) A minimum of 44 percentage
points of total mining goods
procurement spend of the target
must be procured from
companies that are at least at
level 4 BEE + 26% ownership.

Services
e A minimum of 80% of the total

spend on services must be
sourced from South African
based companies. The

abovementioned 80% of the

Moo/
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DMR’S position

total services procurement

spend shall be apportioned in
the following manner:

(a) A minimum of 65
percentage points of the total
spend on services must be
sourced from 50% plus 1 vote

black owned and controlled

companies;

(b) A minimum of 10
percenfage points of the total
spend on services must be
sourced from companies with a
minimum of 50%+1 vote black
women owned and controlled
companies; and

(c) A minimum of 5 percentage
points of the total spend on

services must be sourced from

companies with a minimum of

K :
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(@)

50%+1 vote youth owned and |

controlled companies.

Processing of samples
(a) A mining right holder must

utilise South African based
facilities for the analysis of
100% of all mineral samples
across the mining value chain
except in cases where samples
are analysed for the purpose of
verification of the accuracy of

local laboratories.

(b) A mining right holder may

not conduct sample analyses
using foreign based facilities
without the prior written consent

of the Minister.

Verification of local content

A mining right holder shall

when submitting the annual

i
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DMR’S position

Mining Charter report to the |

Department provide proof of
local content for goods and
services in the form of
certification from the South
African Bureau of Standards
(SABS).

(b) The responsibility to verify
local content lies with the
supplier of goods and or
services.

Contribution by Foreign
Suppliers

A foreign supplier must contribute
a minimum of 1% of its annual
turnover generated from local
mining company/ies towards
the Mining Transformation and

Development Agency.

MK :
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Conditions

6. Housing and Living

Element removed and issues
to be dealt with under the
Housing and Living Condition

standards.

The chamber welcomes the

proposal.

'Element removed and issues to be

dealt with under the Housing and

Living Condition standards.

7. Sustainable
development

Research and Development
Spend

Where a right holder intends to
undertake  Research  and
Development, the right holder
must spend at least 70% of
their Research and
Development budget in South
Africa.

(50% of the 70% indicated
above must be spent on South
African Historically
Disadvantaged Black
Academic Institutions including

existing institutions.

Does not support the reinsertion
of this element.

Chamber is comfortable with the
proposed provision on R&D,
however  concerned about
capacity of Black Academic

Institution.

Mechanisms to be developed to
address capacity gaps within the
transition period.

The sustainable development

element will be maintained.
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1agement

En imental

and health and safety.
The right holder will be required to
comply with the approved EMP.

e On health and safety a right

holder will be required to
the 2016
Health and

Safety Summit Milestones.

implement

Occupational

DMR’S position

8. Employment Equity

Charter 2016
requirements are:
e Board: 50% black, 25% of

which must be female.

Mining

e Executive
(Board) 50% black, 25% of

Management

Chamber

over the feasibility of the targets

expressed concern

established due to the change of
“HDSA” to “black”

which excludes white women.

focus from

Recommended the reduction of

Three Year transitional period will
be
developed progressively over the

maintained and targets

same period.

The concern about the

which must be black females. targets. demographics are noted and will
A minimum of 50% Black be considered consistent with the
people proportional Solidary judgement on the use of
representative at the executive quotas.
director’'s level as a

U .
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percentage of all executive |

directors of which 25% must
be black females.

Senior Management (EXCO)
60% black employees in
Senior Management of which
30% is black females.

Middle Management level:
75% black employees in the
Middle management as
proportional representation
percentage of all middle
management of which 38%
must be black females.
Junior Management level:

A minimum of 88% black
employees in junior
management as a proportional

representative percentage of

‘The change in the definition was to

align with the BBBEA and address
the mischief of the industry of
preferring white women over and

above other designated groups.
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all  junior

which 44% is black females.
Core and Critical Skills: a
minimum of 40% black people
are represented in the mining
company’s core and critical
skills by diversifying their
existing pools.
o Employees with disabilities:
2% of black employees with
disabilities as a percentage of

all employees

management of

DMR’S

scorecard

priority element.

Charter must make provision for

“sub-minimums”.

9. Independent o Reporting, Monitoring and | ¢ Chamber proposed that the | Not supported by the DMR, the
verification evaluation verification must be conducted by | DMR as the Regulator will conduct
independent service provider. periodic reviews and consult with

stakeholders.
10. Compliance and | ¢ Ring fenced elements vs| e Chamber propose that the | Not supported. The three ring-

fenced elements will be

maintained and introduction of

sub-minimums will encourage the

oz M

bb2/




industry to do bare minimum and

as result water down the targets.

N

MINING CHARTER WORKSHOP
DATE: 20 JANUARY 2017

VENUE: DMR BOARDROOM

AGENDA: DISCUSS THE REVIEWED MINING CHARTER ELEMENTS

ATTENDEES: ATTENDANCE REGISTER ATTACHED

1. Ownership.
requires the following:
NEW MINING RIGHTS

The revised ownership element

() A new mining right must have

a minimum target of 29% black

« A signed settlement agreement

is essential in addition to the
DMR

components of the agreement in

including the key

the Reviewed Mining Charter.

The department is of the view

that it is untenable to sign a
settlement agreement with one

stakeholder on a

party or
matter that impacts multiple

;.2 MR
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' DMR’S

person’s ownership per mining right

or in the mining company which
holds the mining right/s in the
following manner:

() The BEE partners shall
include workers in the form of
ESOPS (or any other structure) and
BEE entrepreneurs.

(ii) The 29% stake must be
acquired in not less than a minimum
of 10% economic interest plus
corresponding percentage of voting
rights to each BEE partner.

(i) The 29% BEE shareholding
shall be held in an entity/ies which
is/are separate from the mining right
holder.

(b) Where a BEE partner wishes
to exit, BEE shareholding shall not
be diluted to below 18%.

- Shall not be required to

top up BEE shareholding
by 3% (to 29% BEE).

The recognition of
continuing consequences
must apply to renewal of
rights.

The Chamber agreed on
the basis that full
continuing consequences
would apply to existing
and new rights for the
duration of the rights.

A mining right holder who
claims the recognition of
previous deals in excess
of 29% BEE but has not
maintained such BEE

shareholding:

stakeholders, but the essence
of the agreement will be
included in the Reviewed
Mining Charter.

-The department does not
agree with Chamber’s view.
The recognition of previous
deals shall not be recognised
for application of renewals of

rights.
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"(© Full empowerment

credentials shall be recognised for a
period of three years from the date
of exit, provided that:

(i) A BEE partner held the
empowerment shares for a minimum
period of three years;

(i) Net value based on time
graduation factor was realised; and

(i) A holder's BEE shareholding
must be at 29% at the time a BEE
partner wishes to exit.

(d) Where a BEE partner has
exited in line with paragraphs (b)
and (c), the empowerment shall be
recognised for a period of three
years after which a mining right
holder must re-empower up to a
minimum of 29%. |

EXISTING MINING RIGHTS

‘Shall not be required to top up

BEE shareholding by 3% (to 29%
BEE).

The recognition of previous deals
shall not be recognised on
application for renewal of a
right/rights on which a deal was
previously recognised (DMR

position).

Section 11 applications affected
by the recognition of previous
deals will be processed with the

recognition.

SRS
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(a) A historical  transaction

concluded prior to the coming into
operation of the reviewed Mining
Charter 2016 that achieved the
minimum 26% or more
empowerment target by 30th June
2016 shall be recognised for the
duration of the mining right.

(b) This shall apply to an existing
right holder whose:

(i partner/s have exited, BEE
contract lapsed or the previous BEE
partner transferred shares to a non-
BEE company;

(ii) BEE agreement contains a
BEE exit clause which is applicable
after the coming into operation of the
Mining Charter 2016.

(c) A right holder who claims the

recognition of previous deals shall

(U V2
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be deemed to have achieved a |

minimum of 26% BEE target
irrespective of  actual BEE
shareholding and therefore required
to top up its empowerment target to
29% BEE.

(d) An existing mining right
holder who after the coming into
operation of the Mining Charter 2016
has maintained a minimum of 26%
BEE shareholding shall be required
to top up BEE empowerment to
29%.

(e) An existing mining right
holder who has acquired and
maintained more than 29% BEE
shareholding shall not be required to
top up its BEE.

f The recognition of previous

deals shall include historical deals

A
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concluded on units of production,

share asset deals including deals
where the BEE partners have sold
their shareholding and all historical
BEE deals which formed the basis
upon which new order mining rights
were granted.

(99 The BEE deal referred to
above may be at company level,
asset level or cover all operations.
(h)  The recognition of previous
deals shall not apply to transactions
which did not achieve a minimum of
26% empowerment target by 30th
June 2016.

(i Section 11 applications
affected by the recognition of
previous deals will be processed

with the recognition.
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')  Where the mining right holder

who have received recognition of a

previous deal applies for a new
mining right or prospecting right,
such mining right or prospecting
right must have a minimum of 29%
BEE shareholding.

(k) The recognition of previous
deals shall not be recognised on
application for renewal of a
right/rights on which a deal was

previously recognised.

9. Human

Development (HRD)

Resource

e Mining Industry must invest 5% of
annual payroll essential skills
development activities such as
artisanal , bursaries, literacy and
numeracy and reflective of
proportional representation, but

mandatory skills levy;

There is a need to discuss
further the MTDA.

Instead of creating a new
agency the Charter should
rather prescribe details on
how skills development

contribution should be spent.

The department welcomes the
proposal to discuss MTDA
further.

M2
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DMR’S position

The 5% annual leviable amount |

for skills development shall
include support for South African
based academic  institution,
research and development
initiative intended to develop
solutions in exploration, mining,
processing, technology efficiency
(energy and water use in mining),
beneficiation as well as
environmental conservation and
rehabilitation.

Invest 15% of the above
mentioned 5% leviable levy to the
Mining Transformation

Development Agency.

10. Mine

Development

Community

The Gazetted Charter requires
mining right holders to annually

contribute 1% of turnover

e |t proposed that a maximum
of 2% Net Profit After Tax be
contributed towards Socio-

Economic development.

The mining industry already
claimed to have achieved
contribution which exceeded

the target that was equivalent

MK
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towards  mine

o Chamber and

DMR’S

development.

‘community

engage further on the

proposed targets.

to e proposed 1%
contribution the use of annual
turnover is intended to avoid
manipulation by mining
industry.

The proposed targets for mine
community development are
mandatory and form part of the

social license to operate.

11.Procurement

Mining Goods

e A mining right holder must spend
a minimum of 70% of total mining
goods procurement spend on
South

goods. The abovementioned 70%

African  manufactured
of the total goods procurement
spend shall be apportioned in the

following manner:

e A minimum of 21 percentage

points of total mining goods

e Chamber agrees with
proposed targets however
Chamber and DMR must

engage further on measures

and transitional period.

DMR welcomes the proposal to
engage further and increase
the transitional period.

65

Sos/



Element

~ procurement spend must be set |

aside for sourcing South African
manufactured goods from 50%+1
vote Black owned and controlled
companies;

A minimum of 5 percentage
points of total mining goods
procurement spend must be set
aside for sourcing South African
manufactured goods from
companies with a minimum of
50%+1 vote Black women owned
and controlled and/or 50% +1 vote
youth ownership; and

A minimum of 44 percentage
points of total mining goods
procurement spend of the target
must be procured from companies
that are at least at level 4 BEE +

26% ownership.
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' DMR’S nosition

Services

e A minimum of 80% of the total
spend on services must be
sourced from South African
based companies. The
abovementioned 80% of the total
services procurement spend
shall be apportioned in the
following manner:

(a)A minimum of 65 percentage
points of the total spend on
services must be sourced from
50% plus 1 vote Black owned and
controlled companies;

(b)A minimum of 10 percentage
points of the total spend on
services must be sourced from
companies with a minimum of
50%+1 vote Black women owned

and controlled companies; and
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[(c) A minimum of 5 percentage

points of the total spend on
services must be sourced from
companies with a minimum of
50%+1 vote youth owned and
controlled companies.

Processing of samples

e A mining right holder must utilise
South African based facilities for
the analysis of 100% of all mineral
samples across the mining value
chain except in cases where
samples are analysed for the
purpose of verification of the
accuracy of local laboratories.

e A mining right holder may not
conduct sample analyses using
foreign based facilities without the
prior written consent of the

Minister.
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|l content

¢ A mining right holder shall when
submitting the annual Mining
Charter report to the Department
provide proof of local content for
goods and services in the form of
certification from the South African
Bureau of Standards (SABS).

e The responsibility to verify local
content lies with the supplier of
goods and or services.

Contribution by Foreign

Suppliers

¢ A foreign supplier must contribute
a minimum of 1% of its annual
turnover generated from local
mining company/ies towards the
Mining  Transformation  and

Development Agency.
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"Housing and Living Conditions

be dealt with under the Housing

and Living Condition standards.

o Element removed and issues to

e The chamber welcomes the

proposal.

 DMR’S

| Element removed and issues

to be dealt with under the
Housing and Living Condition

standards.

(d) Sustainable development

Research and Development

Spend

e Where a right holder intends to
undertake Research and

Development, the right holder

must spend at least 70% of their

Research and Development
budget in South Africa.

e 50% of the 70% indicated above
must be spent on South African
Historically Disadvantaged Black
Academic [nstitutions including
existing institutions.

Environmental Management and

health and safety.

e Chamber not opposed to the

revised element however
there is a need to build in an
element of sustainability of the

industry.

DMR welcomes the proposals.
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holder will be required to

comply with the approved EMP.

On health and safety a right
hoilder will be required to
implement the 2016
Occupational Health and Safety

Summit Milestones.

(e) Employment Equity

Mining Charter 2016 requirements

are:

Board: 50% black, 25% of which
must be female.

Executive Management
(Board) 50% black, 25% of
which must be black females. A
minimum of 50% Black people
proportional representative at the
executive director's level as a
percentage of all executive
directors of which 25% must be

black females.

Chamber proposes that the
mining charter must submit
five year plans with annual

progression targets.

The department does not
agree to the proposed targets.
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DMR’S position

nagement (EXCO)

60% black employees in Senior

Management of which 30% is
black females.
Middle Management level: 75%
black employees in the Middle
management as proportional
representation percentage of all
middie management of which 38%
must be black females.
e Junior Management level:
A  minimum of 88% black
employees in junior
management as a proportional
representative percentage of all
junior management of which
44% is black females.
e Core and Critical Skills: a
minimum of 40% black people

are represented in the mining

A al '
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company’s core and critical skills
by diversifying their existing
pools.

Employees with disabilities:
2% of black employees with
disabilities as a percentage of all

employees.

(f) Applicability

e The Charter provides for 3 ring-

fenced elements (Mine
community development, HRD
and Ownership) and mining right
holders are required to maintain
100 percent compliance with
these targets at all times for the

duration of a mining right.

Chamber views is that if they
agree on measures on the
issues of contention of ring
fenced elements then 100%

compliance is automatic.

100% compliance

is

justifiable if agreement is

reached on each of the 3

priority elements.
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MINING CHARTER WORKSHOP: DMR AND CHAMBER OF MINES
DATE: 23 JANUARY 2017

VENUE: DIEP IN DIE BERG

AGENDA: DISCUSS THE REVIEWED MINING CHARTER ELEMENTS

ATTENDEES: ATTENDANCE REGISTER ATTACHED
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1.0wnership

| The revised ownership element requires the

following:

NEW MINING RIGHTS
(@ A new mining
of 29%

ownership per mining right or in the mining

right must have a

minimum target black person’s
company which holds the mining right/s in the
following manner:

(i) The BEE partners shall include workers
in the form of ESOPS (or any other structure)
and BEE entrepreneurs.

(i) The 29% stake must be acquired in not
less than a minimum of 10% economic interest
plus corresponding percentage of voting rights
to each BEE partner.

(i)  The 29% BEE shareholding shall be held
in an entity/ies which is/are separate from the

mining right holder.

A settlement
agreement
addition to the DMR including

the key components of the

signed
is essential in

agreement in the Reviewed
Mining Charter.

Shall not be required to top up
BEE shareholding by 3% (to
29% BEE).

The recognition of continuing
consequences must apply to
renewal of rights.

The Chamber agreed on the
that full

consequences would apply to

basis continuing
existing and new rights for the
duration of the rights.

A mining right holder who
the

previous deals in excess of

claims recognition of

‘The department is of the view that it

is untenable to sign a settlement

agreement with one party or
stakeholder on a matter that impacts
multiple  stakeholders, but the

essence of the agreement will be
included in the Reviewed Mining
Charter.

The recognition of previous deals

shall not be recognised on

application for renewal of a
right/rights on which a deal was
previously recognised.

The department does not agree with

Chamber’s view.
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M.

(b) Where a BEE partner wishes to exit,
BEE shareholding shall not be diluted to below
18%.

(¢) Full empowerment credentials shall be
recognised for a period of three years from the
date of exit, provided that:

(1) A BEE partner held the empowerment
shares for a minimum period of three years;

(i) Net value based on time graduation
factor was realised; and

(i) A holder's BEE shareholding must be at
29% at the time a BEE partner wishes to exit.

(d) Where a BEE partner has exited in line
with paragraphs (b) and (c), the empowerment
shall be recognised for a period of three years
after which a mining right holder must re-
empower up to a minimum of 29%.

EXISTING MINING RIGHTS
(a) A historical transaction concluded prior
to the coming into operation of the reviewed
Mining Charter 2016 that achieved the

minimum 26% or more empowerment target by

g

29% BEE but has not
maintained such BEE
shareholding:

Shall not be required to top up
BEE shareholding by 3% (to
29% BEE).

Section 11 applications
affected by the recognition of

previous deals will be
processed with the
recognition.
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30th June 2016 shall be recognised for the
duration of the mining right.

(b) This shall apply to an existing right
holder whose:

Q) partner/s have exited, BEE contract
lapsed or the previous BEE partner transferred
shares to a non-BEE company;

(i) BEE agreement contains a BEE exit
clause which is applicable after the coming into
operation of the Mining Charter 2016.

(c)  Aright holder who claims the recognition
of previous deals shall be deemed to have
achieved a minimum of 26% BEE target
irrespective of actual BEE shareholding and
therefore required to top up its empowerment
target to 29% BEE.

(d)  An existing mining right holder who after
the coming into operation of the Mining Charter
2016 has maintained a minimum of 26% BEE
shareholding shall be required to top up BEE

empowerment to 29%.
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(e)  An existing mining right holder who has
acquired and maintained more than 29% BEE
shareholding shall not be required to top up its
BEE.

()  The recognition of previous deals shall
include historical deals concluded on units of
production, share asset deals including deals
where the BEE partners have sold their
shareholding and all historical BEE deals which
formed the basis upon which new order mining
rights were granted.

(90 The BEE deal referred to above may be
at company level, asset level or cover all
operations.

(h)  The recognition of previous deals shall
not apply to transactions which did not achieve
a minimum of 26% empowerment target by
30th June 2016.

(i) Section 11 applications affected by the
recognition of previous deals will be processed

with the recognition.

MR
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()] Where the mining right holder who have
received recognition of a previous deal applies
for a new mining right or prospecting right, such
mining right or prospecting right must have a
minimum of 29% BEE shareholding.

(k)  The recognition of previous deals shall
not be recognised on application for renewal of
a right/rights on which a deal was previously

recognised.
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OWNERSHIP

DATE: 15 FEBRUARY 2017

VENUE: DMR BOARDROOM

ATTENDEES: ATTENDANCE REGISTER ATTACHED

NEW MINING RIGHTS

A new mining right must have a
minimum of 29% BEE shareholding
for the duration of a mining right.

e A right holder is allowed to
dilute the 29%
shareholding down to 18%.
. A below 18%

amounts to non-compliance and the

minimum

dilution

provisions of the Act regarding non-

compliance will be applied.

MINING CHARTER WORKSHOP: DMR AND CHAMBER OF MINES

AGENDA: DISCUSS THE REVIEWED MINING CHARTER ELEMENTS

Chamber is concerned of
unclear mechanisms  of
realising the net value.
Dilution below 18% must be
allowed and re-empowerment
must be back to 18% not
29%.

The signing of the settlement
agreement and letters
recognising previous deals is
significant  to Chamber

members.

|DMR agrees to 29% black

people shareholding

Clarity on the mechanism
realise net value will
provided.

The DMR maintains

to
be

that

dilution must be limited to not

below 18% and a right holder

must re-empower back to 29%

in a period of three years.

DMR’'s concern is that the

unintended consequences of

-
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. In the event of a dilution down

to 18%,

previous deals will be recognised to

the consequences of

the extent that net value is realised
in the hands of BEE partners taking
into account the time graduation
factor for a period of three years. In
this regard a right holder is afforded
3 years ftransitional period to re-
empower back to 29%.

PREVIOUS DEALS

. Historical and Existing mining
rights. All historical and existing
transaction/s in respect of a mining
right granted that achieved the
minimum 26% BEE shareholding
will be recognised for the duration of
a mining right.

. A holder of such a mining

right will be afforded a 3 years

o Chamber's view is that their

members agreed to the move
from 26% to 29% BEE in
exchange for the recognition
of previous deals both in
existing rights and in new
rights.

Chamber is not agreed with
the Charter proposal that an
existing right holder who has
exceeded the minimum 26%
BEE shareholding but has
since diluted will be deemed
to be at the minimum 26%
target and required to top-up
with 3 percent to 29%
minimum BEE.

Chambers views are that the
recognition of previous deals

must apply to renewal as a

permitting a dilution below 18%
is that right holder will view the
18% as the “new minimum” in
the absence of mechanisms to
re-empower back to 29% and
this will undermine the objects
of the Mining Charter.

DMR is of the view that mining
companies are in a position to
ensure that compliance is
achieved through locking in
clauses, ensuring that the BEE
sells to another BEE company,
mining company retention of

the right of pre-emption.

The DMR maintains that any
dilution of BEE shareholding in

respect of existing rights and
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'transitional period to reach the |

revised minimum empowerment
target of 29%. (Top-up the minimum
26% BEE target by 3% up to 29%
within the transitional period).

. The recognition of previous
deals will not apply in respect of
transactions which did not achieve
the minimum 26% empowerment
target by the 2014/2015 year of
assessment.

. An existing right holder who
has exceeded the minimum 26%
BEE shareholding but has since
diluted will be deemed to be at the
minimum 26% target and required to
top-up with 3 percent to 29%
minimum BEE shareholding within

the 3 years transitional period.

renewal is not r
application for new right.
Chamber’s views are that the
Mining Charter must make
provision for applications
lodged before the effective
date of the mining charter.

|BEE transactions  related

thereto must trigger the 3% top
up requirement irrespective of
whether the right holder has
exceeded the minimum 26%
BEE target as part of
considerations regarding the
continuing consequences

issue.

The Department maintains that
renewals must be excluded on
the basis that a renewal of a
right in terms of the Act is a
separate process triggered by
an application for a renewal. A
renewal is not an entitlement
nor is it automatic but is
informed by a holder’s ability to

comply with the terms and
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- An existing right holder who |

has exceeded the minimum 26%
BEE shareholding i.e is at 30% in
terms of the 2010 Charter and such
BEE shareholding is still intact at the
date of publication of the 2017
Revised Charter will not be required
to top-up with the proposed 3
percent.

. Section 11  applications
affected by the recognition of
previous deals will be processed
with the recognition.

. Where the mining right holder
who have received recognition of a
previous deal applies for a renewal
such right or rights or applies for new
mining right or prospecting right,

such mining right or prospecting

DMR’S po

conditions of the Principal right

and such renewal application,
provisions of the Act and the
prescribed criteria.

DMR will consider making
provision for pending

applications.

ME .
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DMR’S positic

on

right must have a minimum of 29% |
BEE shareholding.
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MINING CHARTER WORKSHOP: DMR AND CHAMBER OF MINES

DATE: 17 FEBRUARY 2017

VENUE: DMR BOARDROOM

AGENDA: DISCUSS THE REVIEWED MINING CHARTER ELEMENTS

ATTENDEES: ATTENDANCE REGISTER ATTACHED

1.Employment

Equity

Board: 50% black, 25% of | e

which must be black females.

Executive/Top Management:
50% black, 25% of which must
be black females.

Senior Management:

60% black, of which 30% must
be black females.

Middle Management:

75% black, of which 38% must

be black females.

Change of the designated group
from HDSA to black, as it excludes
white women who make-up up to
15% of EE contribution.

The proposed targets do not have
regard to current workplace profiles.
Targets for people with disabilities
should be inclusive of all races and
not limited to Black persons as per
the gazetted Charter.

| The proposed targets are aligned to

the BBBEEA.
Retain the mining charter targets
BBBEEA

proposed

aligned to the
implementation of the
targets progressively over a period of
3 years.

National and Provincial demographics

would be taken into account.

MK
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Junior Management: 88%

black, of which 44% must be
female

e Core and Critical Skills: 40%
black

o Employees with disabilities:
2%.

2. Human
Resource

Development

e The Gazetted Charter proposed
the retention of the requirement
for 5% of leviable amount to be
invested towards skills
development by mining right
holders.

e The Charter further

companies to invest 15% of the

requires

above mentioned 5% towards
the Mining Transformation and

Development Agency.

e The Chamber does not support the
15% of 5%

contribution towards a Ministerial

leviable amount
Skills Fund and establishment of the
MTDA.

e Chamber will consult its members on
alternative and voluntary contributions
to the MTDA

e Lack of clarity over the treatment of

non-employee HRD expenditure

e There are multiple private and

government structures that have the

mandate to drive these issues

DMR agreed to change payroll to 5%
of leviable amount towards HRD.
Engagement on the structure, objects
and funding of the MTDA (open
mandate provided to 5-a-side by
Minister to discuss objectives,
potential solutions and necessity of
MTDA)

DMR to provide one pager brief on

objectives of proposed MTDA

Mf
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"(MQA, IDC, NEF, Dept. of Small |

Business).

International benchmarking
research from  Dept  Higher
Education & Training shows that SA

has too many centres of expertise.

Government has gazetted a
proposal that 25% of skills spend be
diverted to higher education.

There are current discussions at
NEDLAC looking at entirety of skills
landscape regarding an
independent skills agency looking at

sectoral and cross-cutting skills.

The National Skills Fund covers the
same objectives as communicated
by the DMR for the MTDA.

The focus should rather be on

utilising and/or fixing existing
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structures instead of creating new -

ones.

DMR

3. Mine

Community

Development

e The Gazetted Charter requires
mining right holders to annually
1% of

community

contribute turnover

towards mine

development.

e The 1% turnover equivalent to an
additional royalty and rather propose
2% net profit after tax (NPAT).

e Concern over alignment of the Mine

Community and SLPs.

The Mining Charter
collaborative SLPs (PPP)-to improve

provides for

impact.

DMR will develop implementation
guidelines for SLPs and MCDs
Explicit linkage and alignment

between MCD contributions and SLPs.
DMR does not agree to NPAT (vs
normalised earnings, operating profit,
EBITDA).

Open mandate to 5-a-side to look at

4. Procurement

Mining Goods
e A mining right holder must spend
a minimum of 70% of total mining

goods procurement spend on

e Clarity on measures to ensure

supplier development meets

progressive target.

practical solutions to arrive at a
funding formula for community
development.

DMR has committed to extend

transitional period from 3 years to 5

years for compliance- concern over
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South  African
goods. The abovementioned
70% of the total

procurement spend shall be

goods

apportioned in the following
manner:

A minimum of 21 percentage
points of total mining goods
procurement spend must be set
aside for sourcing South African
manufactured  goods  from
50%+1 vote Black owned and
controlled companies;

A minimum of 5§ percentage
points of total mining goods
procurement spend must be set
aside for sourcing South African
manufactured goods from
companies with a minimum of

50%+1 vote Black women

manufactured

Consider use of Total Measured

Procurement Spend (TMPS) vs.
actual spend (exclusion of items
procured from companies from
foreign domicile

Increasing procurement from local
BEE manufacturers is supported.
Proposed target of 70% locally
manufactured goods is a marked
change and increase from previous
target of 40% BEE expenditure.
Achievability of target is not
evidence based.

Current Dept. of Trade & Industry

initiatives and incentives have not

yielding the desired outcomes.
Industry study on locally
manufactured goods relating to

mining at a nascent stage.

70% capital goods target (60% local

value add).

Government will address capacity
issues.

DMR to arrange engagement with
suppliers and Chamber submission of
best practice (Anglo case.)

The onus to verify local content lies
with the suppliers

DMR to develop definitions for all
criterion under this element.

DMR agreed to provide a one page
summary of all the current government
initiatives to promote local
manufacturing in the capital goods

cluster.

—
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d and controlled and/or

50% +1 vote youth ownership;
and

e A minimum of 44 percentage
points of total mining goods
procurement spend of the target
must be  procured from
companies that are at least at
level 4 BEE + 26% ownership.

Services

o A minimum of 80% of the total
spend on services must be
sourced from South African
based companies. The
abovementioned 80% of the total
services procurement spend
shall be apportioned in the
foIIoWing manner:

e A minimum of 65 percentage

points of the total spend on

e The manufacturing sector has
shrunk from 22% of GDP in 1985 to

13% in 2016 and manufacturing

value added growth at 2.9% p.a. is
half that of China and India. Until a
proper analysis of the realistic
targets that can be achieved for local
manufacturing, it will be difficult for a
proper target to be agreed.

Examine the issue of enhanced
recognition for SME inclusion
Supplier development initiatives
/approaches have to be aligned to
DTI prescripts

Clarity sought on recognition of
those BEE entities that are above
R100m threshold

Basis for calculations remains

unclear and need clarity on
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services must be sou
50% plus 1 vote Black owned

and controlled companies;

e A minimum of 10 percentage

points of the total spend on
services must be sourced from
companies with a minimum of
50%+1 vote Black women
owned and controlled

companies; and

e A minimum of 5 percentage

points of the total spend on
services must be sourced from
companies with a minimum of
50%+1 vote youth owned and
controlled companies.
Processing of samples
e A mining right holder must
utilise South African based

facilities for the analysis of

discretionary and nol retionary |

costs

Propose BEE Scorecard approach
to align Charter with BEE codes
requirements to eliminate dual
reporting

Explore Equity Equivalent (MNC)
programmes from other sectors to
address MNC Supplier contribution

MK
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' DMR Position

100% of all mineral samples |

across the mining value chain
except in cases where samples
are analysed for the purpose of
verification of the accuracy of
local laboratories.

e A mining right holder may not
conduct sample analyses using
foreign based facilities without
the prior written consent of the
Minister.

Verification of local content

o A mining right holder shall when
submitting the annual Mining
Charter report to the
Department provide proof of
local content for goods and
services in the form of

certification from the South

— N‘{ 92
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(SABS).

e The responsibility to verify local
content lies with the supplier of
goods and or services.

Contribution by Foreign

Suppliers

e A foreign supplier must contribute

a minimum of 1% of its annual

turnover generated from local

mining company/ies towards the

Mining  Transformation  and

Development Agency.

African Bureau of Standards |

5. Housing and
Living

Conditions

finalisation of the standards.

e This element has been omitted from the charter and is accordingly being strengthened under Housing and Living
conditions standards, as provided for in Section100 (1)(b) of the MPRDA.

e Transitional arrangements pertaining to mine workers housing and living conditions are provided for, pending the

6. Sustainable

development

Research and Development

Spend

Sustainable development issues dealt

with by relevant legislation and

DMR has revised the Sustainable

development element.

My L

MR

93

758/




Environmental

ere a right holder intends to |

undertake  Research  and
Development, the right holder
must spend at least 70% of
their Research and
Development budget in South
Africa.
50% of the 70% indicated
above must be spent on South
African Historically
Black

Academic Institutions including

Disadvantaged

existing institutions.

Management

and health and safety.

The right holder will be required to
comply with the approved EMP.

e On health and safety a right

holder will be required to

implement the 2016

inclusion as an element may lead to

duplication of reporting.

e Authorization in terms of R&D {o be

moved from Sustainable
Development to HRD.

Support of Academic institutions and
R&D form part of the HRD element.
Health &
Implementation of Tripartite Action

Plan as articulated in the MHSC

Mine Safety:

Summit Resolutions is not fully
supported.

Environmental Management: As of

Dec 2014, the mining industry has
been following the One

Environmental System which
requires that environmental issues in
the mining industry be governed in

terms of NEMA and its regulations,

'3 year transitional period 'has been

provided.

Mechanisms to be developed to

address capacity gaps in the transition

period.

Agreed that the DMR should engage

the MHSC on what the specific

activities should entail. Once engaged

by the DMR; the MHSC Office will

develop proposals for consideration by

the MHSC Board.

e Environmental provisions and the
indicators will be aligned with

NEMA provisions.

94

L&/




Safety Summit Milestones.

Occupational ~ Health and

with the DMR being the competent |

authority.

The Mining Charter is promulgated in
terms of the MPRDA and with the
environmental provisions  being
moved to NEMA,; there is no enabling
legislative mechanism for measuring
environmental performance in the
MPRDA.

In order to assess the compliance
level of the mining industry in relation
to environmental management, a
qualitative analysis or assessment of
each individual environmental
requirement in terms of the law needs
to be undertaken. Measures
implemented beyond the
requirements of the law should also
be taken into consideration. It will be

impossible to come to a conclusion of
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a particular percentage level

compliance  with  the  current
scorecard. Thus, making it difficult to
formulate tangible indicators to allow
for quantitative measurements of
environmental compliance level for
the mining industry.

e On the other hand, companies with
EMP‘s approved in terms of the
MPRDA would be deemed to having
obtained an environmental NEMA.
The Legal basis for inclusion of
environmental issues is questionable
and therefore the Chamber does not
support the inclusion of this element

in the Mining Charter.

7. Applicability
of the Mining
Charter.

e The Charter provides for 3 ring-
fenced elements (Mine
community development, HRD

and Ownership) and mining

e 100 percent compliance at all times
in respect of the ring-fenced

elements is not feasible: Ownership,

DMR  will
enforcement

legislation.

be
as

transparent

aligned

to

in
the

M2
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right holders are required to |

maintain 100 percent
compliance with these fargets
at all times for the duration of a

mining right.

HRD, Mine

Community

Development

Periodic Review of Targets

Charter to provide exemptions for
small and medium sized operations
in line with National Small Business
Amendment Act (26 of 2003)

Establishment of sub-minimums

' Remedies for each of the r

elements have been discussed and
recommended.

Periodic assessments to be consulted
with stakeholders.

100% compliance is justifiable if
agreement is reached on each of the 3
priority elements.

DMR does not agree to further
exemptions for small and medium
sized operations.

8. Independent

verification

The Charter
holders to report their levels of

obliges right
compliance  annually and
empowers the Minister to
review the Charter as and

when the need arises.

Chamber is concerned about the
absence of a verification provision in
the Charter.

The responsibility to evaluate, monitor
and enforce the law lies with the DMR.
DMR will develop guidelines and
measurement principles up front.

Periodic assessments will help track

the progress over time.

9. General

DMR has undertaken a socio-economic impact assessment relating to the Mining Charter, which will be made

available in due course.

N o 7
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MINING CHARTER WORKSHOP: DMR AND CHAMBER OF MINES

DATE: 20 MARCH 2017

VENUE: DIEP IN DIE BERG

AGENDA: DISCUSS THE REVIEWED MINING CHARTER ELEMENTS

ATTENDEES: ATTENDANCE REGISTER ATTACHED

1.0wnership

NEW MINING RIGHTS

e A new mining right must have a

minimum target of 29% black
person’s ownership per mining
right or in the mining company
which holds the mining right/s in

the following manner:

(i) The BEE partners shall

include workers in the form of

o Chamber is opposed to the

DMR’s proposals for “deeming

provision” on ownership of
existing right holders and more
later diluted to below 26%
BEE.

e Chamber views is that the
principle of once empowered,
always empowered must be

maintained.

| The
dilution must be limited to not
below 18% and a right holder
must re-empower back to 29%.
is that the
unintended consequences of

DMR maintains that

DMR’s concern

permitting a dilution below 18%
is that right holder will view the
18% as the “new minimum” in

the absence of mechanisms to

ESOPS (or any other re-empower back to 29% and
this will undermine the objects
of the Mining Charter.
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(a)

(b)

structure) and BEE

entrepreneurs.

(i) The 29% stake must be
acquired in not less than a
minimum of 10% economic
interest plus corresponding
percentage of voting rights to
each BEE partner.

(iii) The 29% BEE shareholding
shall be held in an entity/ies
which is/are separate from
the mining right holder.

Where a BEE partner wishes to
exit, BEE shareholding shall not
be diluted to below 18%.

Full empowerment credentials
shall be recognised for a period
of three years from the date of

exit, provided that:

Dilution below 18%

must be
allowed and
must be back to 18% not 29%.

re-empowerment

The signing of the settlement
agreement and letters
recognising previous deals is

significant to Chamber members.

Chambers views are that the
recognition of previous deals
must apply to renewal as a
is not

renewal regarded as

application for new right

The DMR maintains that any
dilution of BEE shareholding in
respect of existing rights and
BEE
thereto must trigger the 3% top

transactions  related
up requirement irrespective of
whether the right holder has
exceeded the minimum 26%
BEE

considerations regarding the

target as part of

continuing consequences
issue.

The Department maintains that
renewals must be excluded on
the basis that a renewal of a
right in terms of the Act is a
separate process triggered by
an application for a renewal. A

renewal is not an entitlement

Ve 2
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() A BEE npartner held

(ii)

(iii)

(d)

the
empowerment shares for a
minimum period of three

years;

Net value based on time
graduation factor was realised,
and

A holder's BEE shareholding
must be at 29% at the time a
BEE partner wishes to exit.
Where a BEE partner has
exited in line with paragraphs
(b) and (c), the empowerment
shall be recognised for a
period of three years after
which a mining right holder
must re-empower up to a

minimum of 29%.

EXISTING MINING RIGHTS

nor is it automatic but is

informed by a holder’s ability to

comply with the terms and
conditions of the Principal right
and such renewal application,
provisions of the Act and the
prescribed criteria.
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(@) A historical transaction
concluded prior to the coming
into operation of the reviewed
Mining Charter 2016 that
achieved the minimum 26% or
more empowerment target by
30t June 2016 shall be
recognised for the duration of
the mining right.

(b) This shall apply to an existing

right holder whose:

(i) partner/s have exited, BEE
contract lapsed or the previous
BEE partner  transferred
shares to a non-BEE
company;

(i)BEE agreement contains a
BEE exit clause which is

applicable after the coming

101
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DMR’S position

into operation of the Mining
Charter 2016.

(c) A right holder who claims the
recognition of previous deals
shall be deemed to have
achieved a minimum of 26%
BEE target irrespective of actual
BEE shareholding and therefore
required to top up its
empowerment target to 29%
BEE.

(d) An existing mining right holder
who after the coming into
operation of the Mining Charter
2016 has maintained a minimum
of 26% BEE shareholding shall
be required to top up BEE

empowerment to 29%.

Mt
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T(e) An existing mining right holder |

who has  acquired and
maintained more than 29% BEE
shareholding shall not be
required to top up its BEE.

The recognition of previous
deals shall include historical
deals concluded on units of
production, share asset deals
including deals where the BEE
partners have sold their
shareholding and all historical
BEE deals which formed the
basis upon which new order
mining rights were granted.

The BEE deal referred to above
may be at company level, asset

level or cover all operations.
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(h) The

recognition of previous
deals shall not apply to
transactions which did not
achieve a minimum of 26%
empowerment target by 30"
June 2016.

Section 11 applications affected
by the recognition of previous
deals will be processed with the
recognition.

Where the mining right holder
who have received recognition
of a previous deal applies for a
new mining right or prospecting
right, such mining right or
prospecting right must have a
minimum  of 29%  BEE

shareholding.
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N/l

deals shall not be recognised on
application for renewal of a
right/rights on which a deal was

previously recognised.

(k) The recognition of previous

2. Human Resource
Development
(HRD)

e The Gazetted Charter proposed
the retention of the requirement for
5% of payroll to be invested
towards skills development by
mining right holders.

e The Charter further
companies to invest 15% of the

required

above mentioned 5% towards a
Ministerial  Skills

Trust Fund.

Development

o Applicability of the Charter

and Human Resources

Development issues are

deferred to a later date.

Applicability of the Charter and
Human Resources

Development  issues  are

deferred to a later date

3. Mine Community

Development

e The Gazetted Charter requires
mining right holders to annually
1% of

contribute turnover

e The 1% turnover equivalent to

an additional royalty and

rather propose 2% net profit
after tax (NPAT)

DMR is still opposed to the use
of NPAT.

—
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towards  mine

development.

community

Mine Community and SLPs.

e Concern over alignment of the |

DMR’S posi

4. Procurement

Mining Goods

e A mining right holder must spend

a minimum of 70% of total mining
goods procurement spend on
South

goods. The abovementioned 70%

African  manufactured

of the total goods procurement

spend shall be apportioned in the
following manner:
A minimum of 21 percentage

points of total mining goods

procurement spend must be set

aside for sourcing South African
manufactured goods from 50%+1
vote Black owned and controlled

companies;

e 70% targets for capital goods
is not achievable and will
further

procurement element.

submit inputs  for

There discussions

regarding the sufficiency of the

were

proposed 70% target for goods
and the 5 years transitional
period. A team comprising, Dti,
DMR,

manufactures to

Chamber and
meet of
consider alternatives and give
feedback by Friday.
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'e A minimum of 5 percentage |

points of total mining goods
procurement spend must be set
aside for sourcing South African
manufactured goods from
companies with a minimum of
50%+1 vote Black women owned
and controlled and/or 50% +1 vote
youth ownership; and

A minimum of 44 percentage
points of total mining goods
procurement spend of the target
must be procured from companies
that are at least at level 4 BEE +

26% ownership.

Services

e A minimum of 80% of the total

spend on services must be

sourced from South African based
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companies. The abovementioned

80% of the total services
procurement spend shall be
apportioned in the following
manner:

A minimum of 65 percentage
points of the total spend on
services must be sourced from
50% plus 1 vote Black owned and
controlled companies;

A minimum of 10 percentage
points of the total spend on
services must be sourced from
companies with a minimum of
50%+1 vote Black women owned
and controlled companies; and

A minimum of 5 percentage
points of the total spend on

services must be sourced from

Tz M
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companies with a minimum of

50%+1 vote youth owned and

controlled companies.

Processing of samples

e A mining right holder must utilise
South African based facilities for
the analysis of 100% of all mineral
samples across the mining value
chain except in cases where
samples are analysed for the
purpose of verification of the
accuracy of local laboratories.

e A mining right holder may not
conduct sample analyses using
foreign based facilities without the
prior written consent of the

Minister.

Verification of local content
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| e A mining right holder shall when

submitting the annual Mining
Charter report to the Department
provide proof of local content for
goods and services in the form of
certification from the South
African Bureau of Standards
(SABS).

The responsibility to verify local
content lies with the supplier of

goods and or services.

Contribution by Foreign

Suppliers

A foreign supplier must contribute
a minimum of 1% of its annual
turnover generated from local
mining company/ies towards the
Mining Transformation and

Development Agency.

-
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5. Housing

Living Conditions

and | « Element removed and issues to

be dealt with under the Housing
and Living Condition standards.

Chamber
removal of this element from the
Charter.

agrees  with the |

The issue of removal of the

Standards from the Mining
Charter has been agreed to

and resolved.

6. Sustainable
development

Research

and Development

Spend
e Where a right holder intends to

undertake Research and
Development, the right holder
must spend at least 70% of their
Research and Development
budget in South Africa.

50% of the 70% indicated above
must be spent on South African
Historically Disadvantaged Black
Academic Institutions including

existing institutions.

Environmental Management and

health and safety.

e Chamber supports the 70%
expenditure on R&D however
still has concerns about the
measures, guidelines and

capacity of the Historically

Disadvantaged Black

Academic Institutions.

The 70% expenditure on R&D
is agreed.

Environmental and health and
safety measures are still work
in progress.
Government  will address
capacity issues at Historically
Disadvantaged Black

Academic Institutions.
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« The right holder will be required

to comply with the approved
EMP.

On health and safety a right
holder

implement

will be required to
the 2016
Occupational Health and Safety

Summit Milestones.

7.

Employment
Equity

e Mining

Charter 2016
requirements are:

Board: 50% black, 25% of which
must be female.

Executive Management (Board)
50% black, 25% of which must be
black females.

A minimum of 50% Black people
proportional representative at the
executive director's level as a

percentage of all executive

o Chamber still believes that the
employment equity targets are
not achievable and will submit

further motivation.

DMR has noted Chamber
comments and will await the

motivation.
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directors of which 25% must be
black females.

Senior Management (EXCO):

e 60% black employees in Senior
Management of which 30% is
black females.

Middle Management level:

e 75% black employees in the

Middle management as
proportional representation
percentage of all  middle

management of which 38% must
be black females.
Junior Management level:

e A minimum of 88% black
employees in junior management
as a proportional representative

percentage of all  junior

% /V/ ,\ 2
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o

management of which 44% is
black females.
Skills: a

minimum of 40% black people are

e Core and Critical

represented in the mining
company’s core and critical skills
by diversifying their existing pools.
e Employees with disabilities: 2% of
black employees with disabilities

as a percentage of all employees.

8. General

e Chamber is of the view that the

Dti Codes have built in
flexibility provisions including
sub-targets and the
Department does not seem to
have followed the BBBEE Act
process of establishing a

sector Code.

The department is of the view
that the Charter is derived from
section 100 of the MPRDA.
Minister mandated to transform
the industry consistent with the
BBBEE Act as the overarching
legisiation on transformation.

Alignment is in respect of the

M o
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epts and it
is work in progress.
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14.2.  The Holder shall furnish to the Regional Manager all such monthly returns contemplate in®
section 28 (2) A of the Act not later than the 15" day of the month following the month in
respect of which it was reported.

14.3  The Holder shall furthermore at the end of each year following commencement of this mining
right, inform the Regional Manager in writing of any new developments and of the future mining

activities planned in connection with the exploitation/mining of the minerals on the Mining Area.
15. Minister’s liability for Payment of Compensation

The Minister shall not at any time be liable or responsible for the payment of compensation of
whatever nature to the Holder, the Holder's successors-in-titte or assignee, or any person
whomsoever as a result of the conversion of this right.

16. Compliance with the Laws of the Republic of South Africa

The conversion of this Right, does not exempt the Holder and its successors in title and/or
assigns from complying with the relevant provisions of the Mine Health and Safety Act, (Act
No.29 of 1996) and any other law in force in the Republic of South Africa.

17. Provisions relating to section 2(d) and (f) of the Act

In the furthering of the objects of this Act, the Holder is bound by the provisions of an
agreement or arrangement dated DAY MONTH YEAR entered into between the Holder/
empowering partner and NAME OF EMPOWERMENT PARTNER (the empowerment partner)
which agreement or arrangement was taken into consideration for purposes of compliance with
the requirements of the Act and or Broad Based Economic Empowerment Charter developed in

terms of the Act and such agreement shall form part of this right.
18. Social and Labour Plan

18.1 The holder must annually, not later than three months before the end of its financial year,
submit a detailed implementation plan to give effect to Regulation 46(e) (i), (ii) and (iii) in line

with the Social and Labour Plan.

18.2  The holder must annually, not later than three months after finalisation of its audited annual
report, submit a detailed report on the implementation of the previous year's social and labour
plan.

UK

Converted Mining Right:: Converted in terms of item.7 of the Mineral and Petroleum Resources DevelopmeZAct, Mo. 28 (07002
/N7



12.3.

13.

13.1.

13.2.

13.3

14.

15.

16.

If the Holder does not take the measures as specified by the Minister to remedy a contravention,

breach or failure, and after having considered any representations by the holder in terms of

clause 12.2.3, the Minister may suspend or cancel this right.
Records and Returns

The Holder shall maintain all such books, plans and records in regard to prospecting operations
on the Prospecting Area as may be required by the Act and shall furnish to the office of the

Regional Manager such reports and documents as may be relevant under this right.

The Holder shall annually furnish to the Regional Manager progress reports contemplated in
section 21 (1) (b) of the Act in such a manner and on such timeframes as prescribed by
Regulation 8.

The Holder shall furthermore at the end of each year following commencement of this prospecting
right, inform the Regional Manager in writing of any new developments and of the future

prospecting activities of the mineral/s on the Prospecting Area.
Minister’s Liability for Payment of Compensation

The Minister shall not at any time be liable or responsible for the payment of compensation of
whatever nature to the Holder, the Holder’s successors-in-title or assigns, or any other person, as

a result of the granting of this prospecting right.
Compliance with the laws of the Republic of South Africa

The granting of this right does not exempt the Holder and its successors in title and/or assigns
from complying with the relevant provisions of the Mine Health and Safety Act, 1996, (Act no.29
of 1996) and any other relevant law in force in the Republic of South Africa.

Provisions relating to section 2(d) of the Act

In the furthering of the objects of this Act, the Holder is bound by, where applicable, the
provisions of an agreement or arrangement dated DAY MONTH YEAR entered into between the
Holder/ empowering partner and NAME OF EMPOWERMENT PARTNER (the empowerment
partner) which agreement or arrangement was taken into consideration for purposes of
compliance with the requirements of the Act and or Broad Based Economic Empowerment

Charter developed in terms of the Act and such agreement shall form part of this right.

-

Prospecting Right: Granted in terms of Section 17 of the Mineral & Petroleum Resources Development Act, No. 28(0L2

M/] v f



14.

14.1.

14.2.

14.3

15.

16.

17.

18.

18.1

Records and Returns

The Holder shall maintain all such books, plans and records in regard to mining on the Mining
Area as may be required by the Act and shall furnish to the office of the Regional Manager such

reports and documents as may be relevant under this right.

The Holder shall furnish to the Regional Manager all such monthly returns contemplated in
section 28 (2) A of the Act not later than the 15" day of the month following the month in respect
of which it was reported.

The Holder shall furthermore at the end of each year following commencement of this mining
right, inform the Regional Manager in writing of any new developments and of the future mining

activities planned in connection with the exploitation/mining of the minerals on the Mining Area.
Minister’s liability for Compensation

The Minister shall not at any time be liable or responsible for the payment of compensation of
whatever nature to the Holder, the Holder's successors-in-tittle or assignee, or any person
whomsoever as a result of the granting of this right.

Compliance with the Laws of the Republic

The granting of this Right, does not exempt the Holder and its successors in title and/or assigns
from complying with the relevant provisions of the Mine Health and Safety Act, (Act No.29 of
1996) and any other law in force in the Republic of South Africa.

Provisions relating to section 2(d) and (f) of the Act

In the furthering of the objects of this Act, the Holder is bound by the provisions of an agreement
or arrangement dated DAY MONTH YEAR entered into between the Holder/ empowering partner
and NAME OF EMPOWERMENT PARTNER (the empowerment partner) which agreement or
arrangement was taken into consideration for purposes of compliance with the requirements of
the Act and or Broad Based Economic Empowerment Charter developed in terms of the Act and

such agreement shall form part of this right.
Social and Labour Plan

The holder must annually, not later than three months before the end of its financial year, submit

detailed implementation plan to give effect to Regulation 46(e)(i),(ii)and (iii) in line with the Social

ok

and Labour Plan.

/

Mining Right: Granted in terms of Section 23 of the Mineral and Petroleum Resources Development Act, /(I\%ZS @m)oﬁ
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13.1.

13.2.

13.3

14.

15.

16.

17.

18.
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The Holder shall maintain all such books, plans and records in regard to prospecting operations
on the Prospecting Area as may be required by the Act and shall furnish to the office of the

Regional Manager such reports and documents as may be relevant under this right.

The Holder shall annually furnish to the Regional Manager progress reports contemplated in
section 21 (1) (b) of the Act in such a manner and on such timeframes as prescribed by
Regulation 8.

The Holder shall furthermore at the end of each year following commencement of this prospecting
right, inform the Regional Manager in writing of any new developments and of the future

prospecting activities of the mineral/s on the Prospecting Area.
Minister’s Liability for Payment of Compensation

The Minister shall not at any time be liable or responsible for the payment of compensation of
whatever nature to the Holder, the Holder's successors-in-title or assigns, or any other person, as
a result of the granting of this prospecting right.

Compliance with the laws of the Republic of South Africa

The granting of this right does not exempt the Holder and its successors in title and/or assigns
from complying with the relevant provisions of the Mine Health and Safety Act, 1996, (Act no.29
of 1996) and any other relevant law in force in the Republic of South Africa.

Provisions relating to section 2(d) of the Act

In the furthering of the objects of this Act, the Holder is bound by, where applicable, the
provisions of an agreement or arrangement dated DAY MONTH YEAR entered into between the
Holder/ empowering partner and NAME OF EMPOWERMENT PARTNER (the empowerment
partner) which agreement or arrangement was taken into consideration for purposes of
compliance with the requirements of the Act and or Broad Based Economic Empowerment

Charter developed in terms of the Act and such agreement shall form part of this right.
Severability

Notwithstanding anything to the contrary, any provision of this prospecting right which is contrary
to any provision of the Act or which is otherwise ultra vires, null and void, voidable, or

unenforceable, shall be severable from the rest of this Right, such rest thus being and remaining

of full force, effect and enforceability.

Domicilia citandi et executandi M}

Prospecting Right: Granted in terms of Section 17 of the Mineral & Petroleum Resources Development Act, No.jé} 0f£.2002
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Mining Charter Assessment

X X

COMPANY NAME: Sasol Mining (Pty) Ltd

MINING RIGHT FILE NUMBER : MP 30/5/1/2/2/138 MR

MINE CODE (IF ANY):

COMMODITY: Coal, Pseudocoal, Torbanite/Oilshale

TABLE OF CONTENTS 2016

Ownership Summary

Meaningful Economic Participation

Full Shareholder Rights

We have attempted to complete the template as thoroughly as possible.
We have some uncertainties regarding the requirements in some areas.
If you require any further information, please do not hesitate to contact us.

Page 1of 1 MK
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/3465

Full Shareholder Rights

tontents and
summary sheets

See comments cn
the table of

R 5,687,909,630.49,
R 449,351,223.00

R 449,351,223.00

Not measured in this way




26%

1,73%,000,000

N/A

1,731,000,000

368,580,659

282,638,606

141,319,303

See separate notes
submitted

20%

1,844,794,208

N/A

1,797,735,384

N/A

2,491,996,906 |

498,359,381

414,000,307

See separate notes
submitted




Y

y

1,731,000,000

1
w

1,844,794,208

N/A

N/A

| 48,891,588 374,898,917 187,445,458

: 3,756,758,866 748,575,783; 564,176,709‘

: |
Lo
\

Y

Y

See separate notes
submitted

See separate notes
submitted




COMPANY NAME: Sasol Mining (Pty) Ltd

MINING RIGHT FILE NUMBER : MP 30/5/1/2/2/138 MR

MINE CODE (IF ANY):

COMMODITY: Coal, Pseudocoal, Torbanite/Qilshale

TABLE OF CONTENTS: 2016

Discretionary spent

Summary of procurement spent on BEE entities : capital goods, services, consumables and multi-national suppliers

Enterprise Development
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Sasol Mining (Pty) Ltd Secunda Complex

1 |Costsales i
3 |operational Tiare s - ——Information cannot be supplied as no AFS is
perational expenditure o o - , drafted for the Secunda Complex. Also note
3 |Capital expenditure ! ' that Sasol Ltd's financial year runs from july to
uuuuuu e O - —_ - ~Ju
4 |Any other, including inter — company expenses (Only if not -E ne
included in 1,2 or 3 above) ;
6 [Less Exclusions : i
6.1 |Less: Taxes, levies, municipality rates o T T o T o
6.2 |Less: Public Sector Procurement S o % o i h T B B
— - R PP RS I -
6.3 |[Less: Salaries, wages & directors emoluments
6.4 |Less: Pass- through 3" Party Procurement ! : :
6.5 |Less: nvestments, loans, donations gualifying as Enterprise T ' - i T
development and Socio-economic contributions
6.6 |Less: Qualifying Imports S ' : T '
; i
e e A ——— e - - [ 7lrﬁﬁ — S — I._ —n —_—
6.7 |Less: Goods and services where there are no local suppliers or !
manufacturers : I
O O G T R e
6.8 |Less: Goods and services with a different technical specification | ;
to those available from local manufacturers ‘ !
6.9 |[Less : Goods and sesvices carrying a brand different to that
available from local manufacturers l
6.10 |Other: Please Specify . !

Goods and services where there are no local suppliers or manufacturers

i1

i e J— s [ — e

! 2 |Goods and services carrying a brand different to that available from local manufactures

] f : . . . .

i 3 |Goods and services with a different technical specification to those available from lecal manufacturers

|- —. = e e m e e et 4 ¢ 1 e a1 = e P
Page 1ofl
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Sasol Mining (Pty) Ltd Secunda Complex 7

a) Summary of the procurement spent on BEE entities in terms of capital goods, services and consumables
b) Summary of multi-national suppliers contribution to social fund

Page1ofl

1 {Capital Goods 1,001,074.0 110,654.6 1,111,728.6 1,111,728.6 921,820.5
2 |Services 4,006,421.8 181,527.0 4,187,948.8 4,187,948.8| 3,287,125.7
3 jConsumables 2,410,252.6 306,960.3 2,717,212.9 2,717,212.9} 1,387,903.3

£

- 5,546,848.5000
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Sasol Mining [Pty} Lid Secunda Complex

/377

t  |List Cleaning Chemicals R 4,677,863 R 1,172,272 ;ia_? :_:Eg:g far warking capital inchuding ioar: consalidation Sustainability of supply and improved cash flow management :
Metallica Enginesring and . L . . . . . - "
z Construztion Servicas CC R 0| Scope extension R 7,158,765 Diversify service offering Scope of service offering now includes building construction
3 |Tuscan Mood R G|Capacity building R 25,333,609|Pursuing loan opportunities ta purchase assets improve asset ulilizing capacity
4 |Emalini Enterprises 7 CC R 0{Capacity bullding R 2,644,892 Pursuing loan cpportunities to purchase assets improve asset utilizing capacity
5 |Shilenge Belts and Pulleys R 0{Monitoring & Coaching R 898,288 Monitoring of implementation of SHE and GMS To ensure compliance with Industry requirements
& Shisela Construction & Light R 3.104.844 R 17.960.116 Financial accounting, HR & Payroll package (R46 919) + Loan  [Building capacity within the business to improve managemant’
Engineering AR e Funding (R3 147 825.09) for buiiding a warehotuse. efficiencies.
7 {Kentsa Civil Construction Performance monitoring R 1,764,282 |Performance management (on the job training) Ta ensure successful completion of projects
8 |Phakama Advertising (HIIP Media) R 7,500| Marketing Marketing To position business to position itseif optimally for opportunities.
g |zazi Mining Scope extension R 59,655,509 Service offering diversification MNow alse doas underground canstrustion
10  |Reunko Steel ;‘?:i: ?r:gl business managsment R 16,200,135 Workshops and trainings on business management To improve sustainability of the business
11 |izigi Consulting RO Seygral business managemert R 1712382 Workshops and training on busmes_s maqagement, To ensure succ:essfgl complstion of projects, thus also Improved
training Performance management (on the job training) business sustainability
. " . . . . . Quality of work resulted in company being accepted by FNB ag a
12 {Mziwethu Holdings R 0| Mentoring & Coaching R 7865,273]0n the job coaching for the delivery of employess housss. Supglier I their housing (builders) category. :
13 |Mavutha Centractors RO R 8,980{Previcusly supportad with SHE and QMS Awarded a project in Electrical Infrastructure rejuvenation.
14 |Metahuma R CO|ARIBA registration R 1,581,869| Vendor Registration process Awarded a project in Electrical Infrastructure rejuvenation.
15 |Lathoma Labour Hire RO R 1,082,400| Several business management training Awarded a project ta construct a bridge {road)
. 5 Implementation of safaty, health and envirenment {SHE) file - N
16 INew Heighls 1164 CC R O|OSH Act guidance R 1,042,586 befare contract kick-off Adherence to Legisiative and industry requirements.
17 |At this Moment 'R O|ARIBA registration R 0jVendor Registration process Consideration for future opportunities
18 |Khanozama Projects R CIARIBA registration R 275,940
. N " Previously supperted with SHE and (quality managemant Vendor registration snablemant. Successfully registered on
1@ |Suka Projects R 0i Vendor registration RO systerm) QMS vendor base.
20 |Lesiamo's Trading R 0| ARIBA registration Previously supported with SHE and QS :f::gs:;zg:iranon enablement. Successfully registered on
. " . " Vendoer Registration process and transactional support on " . . .
21 |Dream African Foundation ARIBA ragistration R 472,580 Cempliance to Industry requirements as a service provider.
awarded fransact
22 |Taktho Environmentat R 0| ARIBA registration R OjApproved (0 be on Sascl Vendor Base Awarded Envircnmental menitering contract on a project.
23  [Nduwakhao Gonstruction R GlARIBA registration R 0i Previcusly supported with SHE and QMS Was unsuccessful in RFQ. Consideration for future oppurtuniti:as
24 | Dikwankwehla Gonstruction R 0| ARIBA registraticn R 0| Previously supported with SHE and QMS y:ggg:;iﬂg"a"m enablement. Successfuly registered on

Page 1 of 2
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Sasol Mining {Pty] Ltd Secunda Complex

25 |izidonga Ze Africa R 184,520|ARIBA registration R 0iVendor Registration process Caonsicteration for future opportunities

26 |Simvic R O|ARIBA registration R O} Previocusly supported with SHE and GMS Consideration for future opportunities

27 iKhashu Projects R CIARIBA registration R 0| Vendor Registration process Consideration for future opportunities

28 [TMS Consuling RO R 0| Professional category considerations Was unsuccessful in RFQ. Consideration for future opportunities
20 |EL Gendor Trading R 6| Marketing R 0| Networking and markefing ‘;‘é;i :L‘:;'m““:“f“‘ n Group RFQ. Consideration for future

30 }SRK 3 Consulting R OjARIBA registration R 0| Vendor Registration process Was unsuccessful in RFQ. Consideration for future epportunities
31  |[Muziwakhe Trading R G1ARIBA registration R 0| Previcusly supported with SHE and QMS Consideration for future opportunities

32 |Dignit Construction RQ R 0| Previously supported with SHE and OMS Cpnsidsraﬁon for future opportunities

33 |Ngwenya Mining R GIMining licence application R 0| Mining ficence application Consideration for future opportunities

34 1GSM Cooling Towers R 0| Previously supperted with SHE and QM3 Consideration for future uppnnunilie-s

35 [Sanglin Construction R 0]ARIBA registration R 0}Previously supported with SHE and QMS Coensideration for future opportunitios

36 |Peneul Nathi RO f:ae;m?r::i business management R 3,600,356| SMME Financing, Markzting Expanded services to Secunda Operations

37 |MBH Bulk Hauliers R 24,170 R 423,468 Markeating Pian Diversify the market

Page2of 2
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Sasol Mining - 8 March 2017
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Mining Charter Assessment

Organizationol shareholders. ESOPS, Community and other groups or SPVs

Izingwe

PTY 3]2005/039350/0

1Zingwe is owned by
four different famity
trusts as detailed in
the attached Izingwe
teanfirmation of

iownership

ADokaoid At Waal M

Holdings 7 ‘ ! !

! 1 |

I

z L1 CHDGKIRIIER 0 BB .. . . e e
ARMgold . |PTY 3 |

The combined lists of organizational shareholders tc add up to ali HDSA shareholding by non-individuais.
NB: List €50PS and Community shareholders on separate sheets from other shareholders.

Can list individual shareholders or state summary % and refer to annexure with such details

NB Use as many pages as required or refer to summaries that add up to numbers used.

g Chartes Flayjpowd 2000 RTEtE

The ARMgold
transaction details
explaned in the
suppiimentary note
attached

New: Entrant (Yes/No




Mining Charter Assessment /3 76

Organizational shareholders. ESOPS, Community and other groups or SPVs

New Ertrant {Yes/ o

Bokampso
ESCPTrust

H \zingwe is owned by
H four different family
: trusts as detalled in
! . : the attached lzingwe
: confirmation of

jownership

%]

Izingwe PTY 2005/039350/0
Holdings 7

20.8|

ARMgold - |PTY 3

transaction details

explaned.in the

} supplimentaty hote
| attached
i
|
1

208 TN " Ttne ARMgold 208
!
i
!
[
‘

The combined lists of organizational shareholders to add up to all HDSA shareholding by non-individuals.
NB: List ESOPS and Community sharehalders on separate sheets from other sharehoiders.

Can list individual shareholders or state summary % and refer to annexure with such details

NB Use as many pages as required or refer to summaries that add up to numbers used.

Sl Agliani v Maues R S thiter Hepon 2000 T Page 20t 128
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‘Mining Charter Assessment

verify.SA only. In order to venfy the’info presented the. quarterly
supplementary operational- infowill be available.after the 23rd:Feb
{USD @ R'10.83). SA Total includes a R 81m of capital spent in the

i Technology consortium.
.. ; R7,311
*2  |Operational expenditure ; R 5,936|Available on the internal SOR

Capital-expenditure R 1,106 |Available on the internal SOR

4 |Any other; including inter — company expensé;m(“an[v if not
included in 1,2 or 3 above}

6.1 iless: Taxes, levies, municipality rates R 981Available on the internal SOR

6.2 |Less::Public:Sector:Procurement R 1,101|Available on the consolidation system

6.3 |Less: Salaries, wages & directors emoluments _ R 3,266} Available on the consolidation system

6.4 Less: Pass- _through§-3~'_d_"fParrt_y:Procurement

6.5 |Less: Investments, loans, donations qualifying as Enterprise
development and Socio-economic contributions ;

=5 - |LessQualifyingImports <

| B

6.7 |Less: Goods and services where there are no local suppliers or
manufacturers '
6.8 Less Goods-and serviceswith a different technical speclflcatlonfL
to those available:from locakmanufacturers |

EE LT BTN SO BRI IR

Seantaatd Asbunh Vadt sver Bing Sherier Repea. R T L PRPE TR

WAL




Less :-Goods services arymg brand different to that
avallable from local manufacturers

‘Mining Charter Assessment

6:10:Oth: eiSpecify:(Gold.in Process, By- -Product,
etrenchment, ‘Amortisation, ‘Gold-on:Hand, Insurance and
refated charges Flnanual accountmg adjustment

entnes)

AngleGokt Ashang Vaal Fiver Minng Charter Repo

R 661|Available on the internal SOR and onthe consolidation

R AR HAPS AR IO EER TSN SO

Page 2 of —
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. Nining Charter Assessment . (377

1 |Goodsand:services:where there:are no local suppliers or manufacturers

2 Goods and services carrying a brand different to that available from local manufactures

3 |Goods:and:services:with-a different-technical specification to those available from local manufacturers

B e
i

AnglaGold Ashand Vaot River Minmg Gharter Repoe 72 ST ] T RS L DT Mk M/) Page 3 e>’
' ‘ f 7. :




a)g'Summa' ofithe pro

b) ~Sﬁ;mma-r;y:pf.:m'.U'I{ifnationairsuppliers,contribution to social fund

rement-spent.on-BEE entities in terms of capital goods , services and consumables

/1360

1 |Ca pita_l%Gooﬁds

2 |Services

215 | 0

2,464

40%

Ty
| 139
|

1,255

70%

938

3 [Consumables

Multi-national
suppliers

2010

2011

1,948

2012

l 81

2013

2014

50%

0.5%

1,177

-:contributionto

socialfund-

Awaiting:DMR
“Guidance

Awaiting:DMR

Guidance

Awaiting:DMR
Guidance

5 Awaiting:DMR

' Guidance

Awai.tin_gaDM-R
Guidance

0.0%

foodold AcnhiEnt Vasl sinver

Wit Charte .

MR

478!

Faae 1o




‘Mining Charter Assessment

etailing'what the initiative entailed, the beneficiaries and amount spent elaborating more on the impact of-te:m:tlatzve

.|NORTH/REEF:PLANT
|HIRE:CC

11,883

Contributions made in the form

of human resource capacity -
Employees time productively

|deployed to assist the beneficiary |

2015 SMART PROCUREMENT WORLD-SMME'EXPO -
8-10 September-2015- AGA hosted 5 LHC SMME's at
the 9th annual Smart Procurement World 2 day
conference and-exhibition. the-expo provided AGA
the opportunity.to showcase these leading black-
owned suppliers to the public and private sector:big
business.

dir.ectly\:att_r’b'
Development.-

2015 SMART PROCUREMENT WORLD SMME EXPO -
8-10 September 2015- AGA hosted 5 LHC SMME's at
the 9th annual Smart Procurement World 2 day
conference and exhibition. the expo provided AGA
the opportunity to showcase these leading black-
owned suppliers to the public and private sector hig
business.

|
Assisted by AGA Metallurgy, Cost
directly inccured by AGA directly
attributable to Sdppfier
Development

3. |MALOMOTRADING 11,883 | | 2015 SMART PROCUREMENT WORLD SMME-EXPO - |Cost directly incclired:by AGA . -
ANDPROJECT CC | 8-10 September 2015- AGA hosted 5 LHC SMME's at |directly-attributable:to Supplier -
' J ' the 9th annual Smart Procurement World 2 day Development } o
| ! conference and exhibition. the expo provided AGA I
1 ! the opportunity to showcase these leading black- ?
i ; owned suppliers to the public and private sector big
. ’ ) e ___?_ business.
. |LETSOGORECYCLING T 3015 SMART PROCUREMENT WORLD SMME EXPO - ICost directly incchired by AGA

11,883 |

Ak Ashui Vo

2 g

harisr Repon

8-10 September 2015- AGA hosted 5 LHC SMME's at
the 9th annual Smart Procurement World 2 day
conference and exhibition. the expo provided AGA
ithe opportunity to showcase these leading black-
owned suppliers to the public and private sector big

) DUSINESS, e

directly attributable to Supplier
Development

s




- Mining Charter Assessment

2015 SMART:PROCUREMENT-WORLD:SMME:EXPO -
8-10 September.2015- AGA hosted 5 LHC S‘MME_'.S at
the 9th annual Smart Procurement World 2 day
conference and exhibition. the expo provided AGA
the opportunity to showcase these leading black-
owned suppliers to the public and private sector big
business.

Development’

Contributions made in the form

of human resource capacity -
Employees time productively
deployed to assist the beneficiary

Contributions made in the form w‘
of human.resource capacity - i
Employees-time productively j
deployed to assist thebeneficiary i

i
{

The beneficiary received skills
development frorin a vendor in the
same service as initiated by the
business unit.

The.beneficia
m._e_nto‘rsh.lp
department:’

Contributions made in the form

of human resource capaciy -
Employees time productively
deployed to assist the beneficiary :

L

 Heasek Seventy
| Investments:{PTY)LTD

Contributions made in the form |
of human resource capacity - ‘
Employees time productively }
deployed to assist the beneficiary |

i

R

The beneficiary r%ceived i

mentorship fromithe properties
department.

The beneficiary

development fi
same service:asiiniti
business unit.

Page ol
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- Mining Charter Assessment

iled; the:beneficiaries and:amount spent elaborating:mpre'on:the-i'act-‘of‘_the-‘i'nltmtlve' '

Develop SMMEs and meet board based local 40 Candidates hale enrolled for
procurement and associated empowerment targets [New Venture Creation Program
embedded in the mining charter by establishing an |10 SMMEs are listed in an
Enterprise Development Centre to identify, train, mentoring programme

support and mentor entrepreneurs/existing small

3,479,143 |

Daniel:Mokehele

12

-| Partners:Drilling

Lease Agreementfor office / business at-below
market.value rate

Lease Agreement for office / business at below
market value rate

13

Langa, 'SP

' 696

14

‘ Mokotjo:Agnes::(Mrs)

Lease Agreement for office / business at below
market value rate

Lease Agreement for office / business at below
market value rate

15-.

‘SunsetTrading.
"

277,764

16 |Si

108,624

Lease Agreement for office / business at below
market value rate

Lease Agreement for office / business at below
market value rate

5,400

19,

FakirRA-

Lease Agreement-for office / business at-below
market value rate

Lease Agreement for office / business at below
market value rate

Lease Agreement:for office / business at below
market value rate

20 .

Sublimor12:CC
(TAVERNS)

355,044

Lease Agreement for office / business at below
market value rate

21

{Manhique:1A:t/a

andane Tavern.

12,636

Lease Agreement for office / business at below
market value rate

22

Molale:Security.

SOt RN s SEr M L it Raporn E TR e G

Lease Agreement for office / business at below
market value rate




lorgans:Hardware:

. :Mining Charter Assessment

market valuerate

/384

Lease Agreement for office / business at below
market value rate

SaraptrUanbe Ashast Vaol B

2,527,089

Wi Lnarler Report

Income.Generating. Community Farming Project

K
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4.5

15

20.8

4.5

1.5

‘ AS PER MINlNG CHARTER

20.8

2014

Meanmgfu" Economlc participation

N . R2,276,200,200

N R 672,384,000
N R 177,520,000

2013
AS PER MINING CHARTER NOMENCLATURE

Meanmgfull Econormc pammpatlon

N R 2,276,200,200
N R 672,384,000
N R 177,520,000

2012

AS PER MINING CHARTER NOMENCLATURE

Meamngfull Economlc part:c:pat:on

RO

RO

RO

RO

RO

RO

RO

R 384,453,939

R 384,453,939

R 384,453,939

RO

RO

R 452,442

R 350,000

RO

RO

RO

RO

gThe ARM Asset Sales were concluded prior to the promulgation of the

MPRDA in 2002 and funded internally by AGA. This transaction, based
on the units of production, accounts for 20.8% of AGA's BEE credits as
approved in the Converted Mining Rights. ARM was worth R40.5bn as
at the end of June 2014 (ARM AFS)

‘The Share subscriptions were internally funded and no debt was
incurred by the beneficiaries. This transaction, based on ESOP share
scheme arrangement as agreed with the unions and approved by the

:DMR (as contained in the AGA Mining Rights), accounts for 4.5% of

AGA's BEE credits. Cummulative Transaction Value as at the end of
12014 that has flowed through to the beneficiaries by way of shares and
-dividends was R447,982,025

I The Share subscriptions were internally funded and no debt was
/incurred by the beneficiaries. This transaction, based on share scheme

arrangement as agreed with Izingwe Holdings {Pty) LTD and approved

*by the DMR, accounts for 1.5% of AGA's BEE credits, Cummulative

Transaction Value as at the end of 2014 that has flowed through to the

‘beneficiaries by way of shares and dividends was R73,146,587

The ARM Asset Sales were concluded prior to the promulgation of the

MPRDA in 2002 and funded internally by AGA. This transaction, based

on the units of production, accounts for 20.8% of AGA's BEE credits as
approved in the Converted Mining Rights. ARM was worth R32.3bn as
at the end of June 2013 (ARM AFS). ARM declares it's own dividends

(independent of AGA

“The Share subscriptions were internally funded and no debt was
incurred by the beneficiaries. This transaction, based on ESOP share

scheme arrangement as agreed with the unions and approved by the
DMR (as contained in the AGA Mining Rights), accounts for 4.5% of

| AGA's BEE credits. Cummulative Transaction Value as at the end of

2013 that have flowed through to the beneficiaries by way of shares
and dividends was R431,789,291

The Share subscriptions were internally funded and no debt was

iincurred by the beneficiaries. This transaction, based on share scheme
i arrangement as agreed with Izingwe Holdings (Pty) LTD and approved

by the DMR, accounts for 1.5% of AGA's BEE credits. Cummulative

| Transaction Value as at the end of 2013 that have flowed through to
the beneficiaries by way of shares and dividends was R59,146,552




