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RESPONDENT’S ANSWERING AFFIDAVIT
TO FIFTH TO EIGHTH APPLICANTS’ APPLICATION

I, the undersigned,

MOSEBENZI JOSEPH ZWANE

state under oath that:

1. | am the Minister of Mineral Resources of the Republic of South Africa and was
appointed to that post on 23 September 2015. The Minister's office is at building
2C, Clo Meinties and Francis Baard Street (formerly Schoeman Street),

Sunnyside, Pretoria.

2 Unless stated otherwise or the contrary appears from the context, the facts
contained in this affidavit fall within my personal knowledge and are to the best

of my belief both true and correct.

3 Where | state facts that fall outside my personal knowledge, | attach confirmatory
affidavits of those persons who are able to confirm the correctness and the

veracity of those facts.




Where | make submissions of law, | do so on the advice of my legal advisors

whose advice | accept to be correct.

| have read the founding affidavit of Mr Obakeng Keromeng ("Mr Keromeng")
and the confirmatory affidavits of Mr Joseph Donny Matshego ("Mr Matshego"),
Mr Freddy Kgaume Makola ("Mr Makola"), and Mr Joseph Manamela
(“Mr Manamela®) together with the attached documents. They have deposed to
affidavits on behalf of the Fifth to Eighth Applicants who are represented by

Lawyers for Human Rights (‘LHR”).

| am advised that LHR (on behalf of the Fifth to Eighth Applicants), unlike every
other intervening party and amici, has elected to participate in these proceedings
ata very late stage. LHR’s repeated attempts — in the face of all the other parties
endeavouring to have the matter determined according to the timetable set out
by the DJP — to have this matter pushed into the next year were unsuccessful.
LHR eventually (on behalf of the Fifth to Eighth Applicants) eventually filed their
papers in the late afternoon on Friday 17 November 2017, the final day of an
additional ‘period which the court hearing the intervention application granted to
LHR. This has left the Department and the Minister two court days within which
to answer LHR which we have done in the best manner possible give the
circumstances. This affidavit accordingly draws on much of what was set out in
the answering affidavit to the Fifth to Eighth Applicants’ intervention application
where the complaints described in the present LHR application were
foreshadowed. Any allegation that | do not deal with directly in this affidavit is

denied.




The essence of the relief sought by the Fifth to Eighth Applicants is essentially:

71. an order reviewing and setting aside the 2017 Charter on the basis that

there was alleged inadequate consultation, and

7.2. an order directing the Minister to commence the process afresh so as to
avoid the alleged default position: namely, the 2010 Charter being left in

place.

In response, and by way of summary, | am advised and respectfully submit that
there is no merit to the the Fifth to Eighth Applicants’ claims regarding an alleged
lack of consultation. Furthermore, the so-called “consequential relief” sought by
the Fifth to Eighth Applicants, in order to avoid the 2010 Charter from being left
in place in the event that the 2017 Charter is successfully reviewed and set aside,

is not competent.

This affidavit is structured as follows:

9.1. the relevant background to the Reviewed Broad-based Black Economic

Empowerment Charter for the South African Mining and Minerals

Industry published in Government Gazette No. 40923 on 15 June 2017

(“2017 Mining Charter”);

9.2. the public participation process;




10.

9.3. meaningful engagement with mining affected communities;

94. the additional grounds of review;

9.5. the remedy proposed by LHR; and

9.6. opposition to the relief that LHR seeks in the review application.

Under each of these themes, | also deal with the key allegations made in the

founding papers. Finally, | respond seriatim to the remaining allegations in the

founding papers.

RELEVANT BACKGROUND TO THE 2017 MINING CHARTER

1.

12.

| provide an extensive overview in my answering affidavit to the review
application of the processes which led to the 2004 Mining Charter, the 2010
Mining Charter, the Assessment of the Broad-Based Socio-Economic
Empowerment Charter for the South African Mining Industry (Mining Charter)
May 2016 (“2015 Assessment’), the draft 2017 Charter, and the 2017 Charter.
To avoid overburdening the court file, in this answering affidavit | deal only with

the information necessary for the purposes of this application.

The economic, political and social legacy inherited by the democratic South

African government in 1994 was one characterized by the racial exclusion of the




13.

14.

15.

16.

majority of South Africans from the mainstream economy. There was, and
unfortunately still is, a massive disparity in access to, control over and ownership

of resources in the economy, and in the mining industry in particular.

In this context, Parliament enacted the Mineral and Petroleum Resources
Development Act 28 of 2002 ("MPRDA" or “the Act’) as a measure inter alia to
introduce historically disadvantaged South Africans (“‘HDSA") into the mining

industry in an incremental, meaningful and sustainable manner.

Following my appointment as the Minister of Mineral Resources on
23 September 2015, | was confronted with requests from various stakeholders
for certainty in the relation to the drafting of an amendment to the 2010 Charter.
The requests were as a result of uncertainty in the mining industry, including the

fact that the South African economy was in recession.

In response to this overwhelming request for certainty, in February 2016, |
attended my first mining indaba and very explicitly undertook to bring certainty
and finality to the question of the drafting of an amendment to the 2010 Charter
within a year, taking into account all representations made on the issues. | made

this commitment to the entire industry.

In about March 2016, a Mining Industry Growth, Development and Employment
Task Team (“MIGDETT”) meeting was held between the relevant stakeholders.
The Department of Mineral Resources (“Department’) presented the content of

the draft 2017 Charter at this meeting. In that context, the various stakeholder




17.

representatives made their respective submissions. Admittedly, they did not have
sight of the content of the draft 2017 Charter before then. However, there was
nothing revolutionary in the draft 2017 Charter or draconianly different. It simply
proposed an incremental build-on to the 2010 Charter which in turn incrementally
built on the 2004 Charter. Each of the successive charters was based on agreed
principles and objectives enshrined in the Constitution and the Mineral and
Petroleum Resources Development Act 28 of 2002 (“MPRDA”), and each charter

built incrementally upon its predecessor.

The draft 2017 Charter took into account the submissions of relevant
stakeholders and the 2015 Assessment. Once the preparation of the draft 2017
Charter was concluded internally | wrote to the key stakeholders in the mining
industry in early April 2016 and informed them of my intention to publish the draft
2017 Charter for public comment and input. The draft 2017 Charter was not final
in effect and was prepared by the Department through a series of engagements

for the purposes of the public participation process which | detail below.

THE PUBLIC PARTICIPATION PROCESS

18.

In accordance with the Department’s long-standing practice, the draft 2017
Charter was published for public comment on 15 April 2016 in Government
Gazette No 39933. In the covering notice page, to which the draft 2017 Charter
was attached, | invited interested and affected parties to submit written

representations on the draft 2017 Charter within 30 days. | further provided that




19.

20.

submissions would be received by hand-delivery, email or post. A copy of the

covering notice page is attached hereto and marked as annexure “AA1”.

The 30-day comment period, in addition to being a long-standing practice of the
Department, reflects section 10 of the MPRDA which requires notice to interested
and affected parties to submit comments within 30 days in relation to applications
for prospecting rights, mining rights, and mining permits. As detailed below, the
publication of draft 2017 Charter was only the beginning of what would become

a public participation process which lasted for over a year.

On 15 April 2016, the Department issued a Media Statement titled “Minister
Zwane publishes draft reviewed mining charter for comment’ alongside the
gazetting of the draft 2017 Charter for public comment. A copy of the statement
can be accessed online on the following website:
http://www.dmr.gov.za/publications/summary/292-media-statements-
2016/8840-media-statement-minister-zwane-publishes-draft-reviewed-mining-
charter-for-comment-15-april-2016.html.  In the statement, the Department

stated inter alia that:

“The draft reviewed Charter seeks to, inter alia, strengthen the efficacy of
the Mining Charter developed in terms of section 100 of the Mineral and
Petroleum Resources Development Act, 2002 (Act No 28 of 2002)
(MPRDA) as one of the tools for effecting meaningful transformation of the
South African mining and minerals industry. The draft reviewed Mining

Charter further seeks to integrate Government’s transformation policies and




21.

22.

23.

legislation in order to enhance the ease of doing business, create requlatory

clarity, predictability and certainty.”

The statement concluded stating that “inferested and affected parties are hereby
invited to submit written inputs and comments as per the Gazette notice, no later
than 31st May 2016.” The publication of the draft 2017 Charter for comment
appeared widely in many news publications and the draft 2017 Charter was
available on many websites, including the Department’s. A copy of the media

statement is attached hereto and marked as annexure “AA2”.

The Department received just over 60 written representations from various
stakeholders in response to its invitation for comments from interested and
affected parties on the draft 2017 Charter. A broad summary of those
submissions is contained in the attached table marked as annexure “AA3”. It is
clear from the table that the representations received, including from
representatives of mining affected communities, were considered by the
Department and responded to. In certain instances, representations received

were incorporated in the 2017 Charter.

In addition to inviting written submissions from any interested and affected
parties, which included mining affected communities and individuals, the
Department set aside a period of 4 weeks after the deadline for written

submissions closed, in order to receive face-to-face follow up representations.




24.

25.

26.

Thereatfter, for part of June 2016, the entire month of July 2016, and for the early
part of August 2016, on a daily basis, the Department engaged in face-to-face
consultations with individual entities and groups of entities. For illustrative
purposes | attach as “AA4” a copy of the then itinerary for the limited period of 8

June 2016 until 28 July 2016.

For the purposes of this application, the itinerary reflects that the Department
consulted with just under 50 stakeholders following the closing date for
representations on the draft 2017 Charter, which included government
departments and regulatory bodies, the Chamber of Mines, the National Union
of Mine Workers and the Association of Construction and Mining Union, mining
companies, law firms, civil society organisations, representatives of mining

affected communities, and academics.

The Department had originally intended to finalise the 2017 Charter and publish
it by the end of October 2016. However, there was intense interest in the
2017 Charter. Many persons and entities who had not made written submissions
sought to make oral representations, which the Department endeavoured to
consider and accommodate. Furthermore, the 2017 Charter deals with a highly
contested and emotive subject-matter, of which | am acutely aware. And the
content of the 2017 Charter was (and remains) of critical importance for the

country, and the mining industry specifically, going forward.




27.

28.

29.

For these reasons, inter alia, | took a decision in August 2016 (after conferring
with the relevant representatives of the Department) to extend the period for

public consultations for several months.

During that period, the Department consulted, inter alia, with around 22 groups

of stakeholders, including with Black Person shareholders, various mining

affected communities, traditional leaders, emerging black miners, major

commercial and private banks and other major financial institutions (including the
Industrial Development Corporation and the Public Investment Corporation). |
attach hereto a copy of a document marked as “AA5” and headed “Continued
Stakeholder Engagements on the Gazetted Draft Reviewed Mining Charter,
2016 - List of Engagements (August 2016 to 21 April 2017)” which was drawn up
at the relevant time. It illustrates the comprehensive, intensive and detailed
nature of the public participation process that was embarked upon, at my

instruction.

The Fifth to Eighth Applicants’s complaint that there was no or inadequate
consultation is misplaced and incorrect. In the North-West and Limpopo
provinces from where the Fifth to Eighth Applicants hail, there was extensive
consultation with communities. For example, the Department consulted with
about 52 Kgosis and other individuals and entities claiming to represent formal
and informal community organisations and interests in the North-West province.
| point out that local villagers elect headmen who sit on a tribal council presided
over by a Kgosi. The Kgosi’'s represent the interests of the communities that fall

under them. The consultative process was by no means confined to traditional
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31.

leaders. It was open to and attended by any interested person and organisation.
Such consultation occurred on 3 November 2016. It was preceded by local
media advertisements and radio announcements in the area inviting interested

parties to the consultative process.

At least a dozen Department officials were present at the consultation on 3
November 2016, including the following: Ms Bongiwe Mabusela (Director:
Empowerment Transactions Assessment), Mr Nhlanhla Jali, Mr Sibusiso
Kobese, Ms Sibongile Malie, Ms Rebone Nkambule (Chief Director), Motlatso
Kobe (Chief Director), Mr Rendani Muthige (Deputy Director: Mineral Policy
Development), Mr Mosa Mabuza, Ms Modilati Malapane (Acting Chief Director),
and Ms Jeaniffer Ntome. Their confirmatory affidavits are attached. | was also
present. The attendance registers that were filled in on the day, which are by no
means complete (since a significant portion of the attendees did not sign), are

attached marked as “AA6”.

Similar consultations with community organisations were held in other parts of
the country. | cite another example. On 18 November 2016 the Department held
community consultations in the Free State, at the Matjhabeng Local Municipality
at the Toronto community hall in Welkom. At least a dozen Department officials
were present, including the following: Mr Sibusiso Kobese, Ms Sibongile Malie,
Mr Mthokozisi Mtshali (Deputy Director: Mineral Policy Development), Ms
Motlatso Kobe (Chief Director), Mr Rendani Muthige (Deputy Director: Mineral
Policy Development), Mr Mosa Mabuza, Ms Modilati Malapane (Acting Chief

Director), Ms Seipati Dhlamini, Mr Nhlanhla Jali and Ms Jeaniffer Ntome. Their




32.

33.

34.

confirmatory affidavits are attached. There were several community
organisations present including the Thabang Concerned Residents Forum,
Matjhabeng Municipality representatives and other local municipality
representatives, the Mens Forum, the Progressive Black Business Forum and
several other different community fora. | attach the attendance registers that
were filled in on the day marked as “AA7”. These are by no means complete

(since a significant portion of the attendees did not sign the register).

The Department officials, overseen by Ms Sibongile Malie, recently (in the week
leading up to 9 November 2017) drew up a schedule summarizing some of the
community consultations that occurred in 2016. | attach hereto the schedule
marked as “AA8". It demonstrates significant consultation with mining
communities (whether as host communities or affected communities), including

communities in the areas from which the Fifth to Eighth Applicants hail.

During this extended consultation period, the Department also received further
written submissions from, among others, the Chamber of Mines on
19 September 2016, which | detail in my answering affidavit in the review
application. As I've indicated, this courtesy was extended to all interested and

affected parties.

In around November 2016, the Department presented its latest thinking on the
then evolved draft 2017 Charter to the Parliamentary Portfolio Committee. It had

evolved as a result of the Department's public participation process over the




35.

preceding months. The parliamentary portfolio committee meeting is an open

public hearing.

Following the public participation process which commenced on 15 April 2016
with the publication of the draft 2017 Charter for public comment, and included
over 11 months of engagements with stakeholders in the mining industry,
including mining affected communities, on 15 June 2017 the 2017 Mining Charter

was published in the Government Gazette.

MEANINGFUL ENGAGEMENT WITH THE FIFTH TO EIGHTH APPLICANTS AND

MINING AFFECTED COMMUNITIES

36.

37.

The Fifth to Eighth Applicants do not (and cannot) challenge the extensive public
participation process that the Department engaged in for over a year following
the gazetting of the draft 2017 Charter. They argue that the Department failed to
invite the participation of the Fifth to Eighth Applicants in the development of the
2017 Charter and/or to adequately consult with them and other similarly placed
communities. In this regard, the Fifth to Eighth Applicants seek to review and set
aside the 2017 Charter on what am | am advised are incorrect procedural

grounds.

As is evident from the table, the itinerary, and the list of engagements detailed
above and annexed hereto, the draft 2017 Charter published for public comment
on 15 April 2016 was not, in any way, final in effect. The draft version of the 2017

Charter published for public comment was subject to the extensive public




38.

39.

40.

participation process which | detail above. The Department, in finalising the 2017
Charter considered and incorporated oral and written representations from
multiple stakeholders in the mining industry, including mining affected

communities.

By way of examples, during the extended consultations period documented in
the list of engagements, the Department consulted with, among others,
communities in the Matjhabeng Local Municipality in the Free State and
Mogalakwena Local Municipality in Limpopo and communities in the North-West
Province. At all consultations, it is clear from the responses of the Department
detailed in the list of engagements that the submissions made by the
communities in the consultations were meaningfully considered by
representatives of the Department, enabling the communities to learn more

about the draft 2017 Charter and have a say in its development.

Further, the Department advised during these community consultations that it
recognises mining affected community as stakeholders in the mining industry; it
is committed to improving relations with its stakeholders; and that it has an
open-door policy, a policy which remains in effect for any mining and mineral

related queries or concerns stakeholders may have.

In my understanding of meaningful engagement, which | am advised will be
argued at the hearing of this matter by my legal representatives, the Department
is obliged to provide meaningful opportunities for public participation processes

and, in doing so, take measures to ensure that interested and affected persons




41.

42.

43.

are given a meaningful opportunity to be heard and their views must be
considered. As detailed above, the Department did this to ensure the

participatory nature of the drafting process of the 2017 Charter.

While as a matter of practicality, | acknowledge that each and every mining
affected community and other stake-holders in the process could not be
consulted, the Department, in the circumstances, took reasonable steps to
ensure that all stakeholders were afforded the opportunity to engage in this
process. The Fifth to Eighth Applicants cannot conceivably suggest that the
Minister must individually consult with each and every mining affected

community.

The legal submissions made by LHR on behalf of the Fifth to Eigth Applicants
fail to appreciate the following. The consultative process facilitated by the
Minister and the Department catered fully for the gathering of whatever views
communities and any other interested persons might have had on any aspect of
the draft 2017 Charter. For this reason, whatever preliminary views informed
and were contained in the draft 2017 Charter were not cast in stone. The Minister
was always entitled thereafter to formulate and publish the 2017 Charter which
was different from the draft 2017 Charter and different (or perhaps similar to) the
proposals and submisisons made by any interested party, depending on how

persuasive he found any of the representations to be.

| am advised further that the legal submissions made by LHR on behalf of the

Fifth to Eigth Applicants are ill-conceived for the further reason that they appear




44.

to assume that they were entitled to negotiate with the Minister in order to reach
an agreement. This is incorrect. In drawing the 2017 Charter, the Minister was
not required to ensure a negotiated consensus — this would have been
unattainable given the varying and different interests being regulated — but was
required to consult by obtaining views of industry or sector roleplayers and the
public, which is exactly what transpired. The standpoints of interested parties
such as the Fifth to Eighth Applicants, who wanted to have their views taken into
account, were allowed to reach the Minister and the Department. The Minister
and the Department placed no (direct or indirect) impediment in the way of any
interested party from expresing their views on the draft 2017 Charter. On the
contrary the Minister and the Department took every reasonable step in the

circumstances to facilitate interested parties expressing their views.

Any argument that the Minister and the Department did not engage in a public
participation process and did not meaningfully engage with stakeholders,

including mining affected communities, is misplaced and factually incorrect.

ADDITIONAL GROUNDS OF REVIEW

45.

Alongside seeking to review the 2017 Charter on the basis of a lack of meaningful
engagement, the Fifth to Eighth Applicants’ state further grounds of review.
These additional grounds, which | deal with below, are based on legal argument,
are vague, and appear to be founded on the allegations regarding a lack of

consultation (see para 69 of the Fifth to Eighth Applicants’ affidavit).




46.

47.

48.

First, the Fifth to Eighth Applicants allege that the 2017 Charter does not go far
enough to ensure full and actual mine community participation, involvement, and
sustainable receipt of benefits (paras 70-82). This is denied. In any event, it is
unclear how this leaves the 2017 Charter vulnerable to legal attack. It appears
that the high watermark of the Fifth to Eighth Applicants’ case is that because
the 2017 Charter does not accord with their views expressed in their affidavit, it
demonstrates that the consultation process was flawed and that the 2017 Charter
is flawed. As described above, the Fifth to Eighth Applicants appear incorrectly
to assume that they were entitled to negotiate with the Minister in order to reach
an agreement. They also incorrectly assume that the Minister was not able to
follow his own approach after his extensive consultative process (and perhaps in
certain instances persuaded by the views of some interested parties and not by

others, to varying degrees).

Second, the Fifth to Eighth Applicants charge that the reporting, monitoring,
compliance and enforcement provisions of the 2017 Charter are “vague” (paras
83 to 95 esp at para 94). As set out below, this is incorrect as a matter of fact

and law.

Third, the Fifth to Eighth Applicants complain that the 2017 Charter should
address tenure security and surface rights in a more effective manner (paras 96-
117). ltis unclear how it is contended that this founds a challenge to the 2017

Charter.




49. Fourth, the Fifth to Eighth Applicants argue that section 2.5 of the 2017 Charter
is vague and does not meet the objectives of section 100(2) (paras 130-138).

This is denied. It is incorrect.

THE REMEDY PROPOSED BY THE APPLICANTS

50. The Fifth to Eighth Applicants appear to intend to seek specific relief in the review
application which deals with the entitlement of mining affected communities to
participate in the process of formulating any new Charter, and which also ensures

that any process embarked upon to adopt a new Charter is not delayed.

51. As | have indicated above, the Department engaged in an extensive public
participation process with stakeholders in the mining industry, including mining
affected communities, in order to prepare the 2017 Charter, which had cost and
time implications. In these circumstances, | see no reason for the preparation of
a “new Charter”, given that the 2017 Charter is yet to be implemented. In any
event, | am advised and respectfully submit that if the 2017 Charter is struck
down in its entirety with the result that an earlier iteration of the Charter (such as
the 2010 Charter) comes into force, it is not competent for a court to order that a

new process be commenced in order to replace the 2010 Charter.

52. Further delays in implementation of the 2017 Charter also impede the 2017
Charter's transformation agenda and the implementation of provisions that

benefit mining affected communities.




53. As | have indicated herein, the Fifth to Eighth Applicants have in these papers
failed to make out a case to review and set aside the 2017 on the grounds that
the Department failed to consult with affected or host communities in the
development of the 2017 Charter, read with the additional grounds detailed

above.

54. Accordingly, any relief which the Fifth to Eighth Applicants intend to seek in the
review application based upon these papers should to be dismissed, with no

order to costs.

SERIATIM

AD PARAS 1-8

55. The allegations in these paragraphs are noted.

AD PARAS 9-20

56. The allegations in these paragraphs are noted. Where the Fifth to Eighth

Applicants deal with questions of law, | am advised that they will be dealt with in

argument by my legal representatives, if necessary.

AD PARAS 21-27

57. The allegations in these paragraphs have been dealt with above. | am advised

that the Fifth to Eighth Applicants are not entitled to any of the relief sought.




58. Where the Fifth to Eighth Applicants deal with questions of law, | am advised that

they will be dealt with in argument by my legal representatives, if necessary.

59. | am advised that the question of remedy will be dealt with in argument by my
legal representatives, save to note that the extensive public participation process
which the I've detailed above has cost and time implications. Further delays in
implementation of the 2017 Charter also impede the 2017 Charter's
transformation agenda and the implementation of provisions that benefit mining

affected communities.

60. | deny that there needs to a process for formulating a “new Charter” and that the

Department did not meaningfully engage will stakeholders in the mining industry,

including mining affected communities.

61. Save as aforesaid the allegations in these paragraphs are noted.

AD PARAS 28-44

62. The allegations in these paragraphs have been dealt with above and the in

Minister's answering affidavit in the Chamber of Mines’ review application.

63. | deny that the provisions of the 2017 Charter fails to meet the transformation
goals prescribed by the MPRDA. The 2017 Charter builds on and is incremental

to the previous Charter’s in seeking to achieve those goals.




64.

Save as aforeaid, the allegations in these paragraphs are noted.

AD PARAS 45-69

65.

66.

67.

68.

69.

The allegations in these paragraphs have been dealt with above and the in

Minister's answering affidavit in the Chamber of Mines’ review application.

| deny that the Promotion of Administrative Justice Act 3 of 2000 (“PAJA”) applies

to this matter.

| deny that the consultative process culminating in the publishing of the 2017
Charter was in any way unfair or inadequate in the circumstances. | deny that
the 2017 Charter was enacted without consulting mining affected communities
and that it fails to properly safeguard the constitutional and statutory rights of

mining affected communities.

As | have detailed above, the Department engaged in an extensive public
participation process, which included an invitation to interested and affected
parties to comment on the draft 2017 Charter. Further, the Department engaged
in meaningful and considered community consultations in the preparation of the

2017 Charter.

The Department, wherever possible, engages in public participation processes

with stakeholders in the mining industry, including mining affected communities




70.

71.

who are stakeholders in the mining industry. The Minister and the Department
have in the development of the 2017 Charter adopted and given effect to a fair

procedure.

The 2017 Charter has built incrementally upon its predecessor and expands on
safeguards for mining affected communities. The Fifth to Eighth Applicants in
their founding affidavit to their intervention application made numerous reference
to the benefits of the 2017 Charter to mining affected communities (see, for
example, paras 33, 35, 43, 44 and 69.6 of that affidavit, extracts of which are

attached hereto as annexures “AA9” to “AA11").

Save as aforeaid, or as set out in the Minister's answering affidavit to the

applications of any of the other applicants, the allegations in these paragraphs

)
are denied.

AD PARAS 70-82

72.

73.

The allegations in these paragraphs have been dealt with above and the in
Minister's answering affidavit in the Chamber of Mines’ review application.

There is nothing unclear about the impugned provisions of the 2017 Charter.

| am advised that many of these assertions are legal argument. But it is unclear
what legal challenge is being asserted here. Where the Fifth to Eighth Applicants
deal with questions of law, | am advised that they will be dealt with in argument

by my legal representatives, if necessary.




74. Save as aforeaid, and as set out in the Minister's answering affidavit to the

applications of any of the other applicants, the allegations in these paragraphs

are denied.

AD PARAS 83-95

75.

76.

77.

78.

The allegations in these paragraphs have been dealt with above. Clause 2.9 of

the 2017 Charter is not in any way legally defective or vague.

| deny that the Department has historically not properly enforceed the SLP (social
and labour plan) mining commitments by the mining companies. Similarly, | deny

that reporting requirements have not been enforced by the Department.

On the contrary the Department has regional officials that meticulously keep on
checking and ensuring: i) reporting requirements are met, and ii) all those
commitments that the mining houses describe on their SLPs (which are for five-

year periods) are met.

In relation to SLPs, once the Department officials ascertain that the relevant
commitments are present, they focus on ensuring that the mining house
concerned meets those commitments by inspecting on an effective periodic and
adhoc basis, for example, the projects described in the SLP. Where a failure to
meet the SLP commitment has been identified and raised with the mining house,

or (more often) where the mining house of its own volition raises it with the




79.

80.

81.

Department (through self-reporting), an attempt is made to understand how and
why it cannot be met and, if the mining house’s conduct is reasonable and
justificable in the particular circumstances, whether an equivalent alternative or
amended SLP commitment is agreed to. In other words, the Department
engages with them in order to understand why they cannot meet those
milestones and, if warranted and properly justified, to reprioritise or reschedule
those milestones. In that way, the SLP commitments are enforced by the

Department in a fair and just manner.

Where a mining house unjustifiably has failed to meet the promised milestone
plans in its SLP (or engage the Department in that regard), the Department
issues orders requiring them to do so. The Department does this on the basis
that it attempts as far as possible to ensure compliance with SLPs. This is a key

component of the Department’s enforcement.

The ultimate sanction for non-compliance is the cancellation of a mining right.
But | have been advised that that is a very difficult remedy to wield. It cannot be
invoked and applied overnight, or arbitrarily or capriciously. It is a time-
consuming remedy, preceded inter alia by a right of representation and a right

for the mining house to remedy its defects.

Moreover, the Minister cannot summarily or easily withdraw a mining right in
circumstances where there has been noncompliance with a minor aspect of the
SLP concerned, even after an order is issued, because the consequences of

doing so are polycentric and far-reaching. It might in the circumstances result in




82.

83.

an even more adverse and severe consequences for the most vulnerable and
marginalised persons affected, such as the host and/or mining communities.
Instead the Minister and Department tries as far as possible to adopt a
constructive approach, although having in mind that the ultimate sanction is

indeed the withdrawal of the mining right.

| am advised that many of the assertions in these paragraphs are legal argument.
Where the Fifth to Eighth Applicants deal with questions of law, | am advised that

they will be dealt with in argument by my legal representatives, if necessary.

Save as aforeaid, and as set out in the Minister's answering affidavit to the
applications of any of the other applicants, the allegations in these paragraphs

are noted.

AD PARAS 96-117

84.

85.

I note that the Fifth to Eighth Applicants complain that the 2017 Charter does not

go far enough to assist them.

Some of the allegations made in these paragraphs (for example, paras 103 and
104) are made in such general and bald terms, without any underlying detail or
documentation, that it is impossible to meaningfully respond to them, let alone to

respond to them on an urgent basis over the course of two days.




86. Save as set out in this affidavit and in the Minister's answering affidavit in the
Chamber of Mines’ review application, the allegations in these paragraphs are

noted.

AD PARAS 118-139

87. The allegations in these paragraphs have been dealt with above and the in

Minister's answering affidavit in the Chamber of Mines’ review application.

88. | deny that there has not been compliance with section 2(i) of the MPRDA.

89. Ideny that clause 2.5 of the 2017 Charter is reviewable for the reasons alleged,

or indeed any reason.

90. lam advised that many of the assertions in these paragraphs are legal argument.
Where the Fifth to Eighth Applicants deal with questions of law, | am advised that

they will be dealt with in argument by my legal representatives, if necessary.

91. Save as set out in this affidavit and in the Minister’s answering affidavit in the
Chamber of Mines’ review application, the allegations in these paragraphs are

noted.




MOSEBENZI JOSEPH ZWANE

The Deponent has acknowledged that the Deponent knows and understands the
contents of this affidavit, which was signed and sworn to or solemnly affirmed before

me at on November 2017, the regulations contained in

Government Notice No. R1258 of 21 July 1972, as amended, and Government Notice

No. R1648 of 19 August 1977, as amended, having been complied with.

Commissioner of Oaths
Full names:
Business address:
Designation:

Capacity:
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CONFIRMATORY AFFIDAVIT

|, the undersigned,

BONGIWE MABUSELA

state under oath that:

1. | am the Director Empowerment Transactions Assessment in the

Department of Mineral Resources (“the Department”).

2. The facts contained in this affidavit are within my personal knowledge and

are, to the best of my knowledge and belief, both true and correct.

3. | have read the Respondent’s Answering Affidavit in respect of the Fifth to
Eighth Applicant's Application of Mosebenzi Joseph Zwane the Respondent
in this judicial reveiw application, and confirm its correctness insofar as it

relates to the Department and me.

4. In particular, | confirm the contents of the Respondent’s Answering Affidavit
in respect of the Fifth to Eighth Applicant’s Application in so far as it deals

with:




4.1 the history, nature, purpose, scope and development of the charters

from inception until the 2017 charter; and

4.2 the consultation between the Respondent and the various members
from the communities that are represented by the Fifth, Sixth, Seventh

and Eighth Applicants.

BONGIWE MABUSELA

The Deponent has acknowledged that the Deponent knows and understands the
contents of this affidavit, which was signed and sworn to or solemnly affirmed

before me at on 2017, the

regulations contained in Government Notice No. R1258 of 21 July 1972, as
amended, and Government Notice No. R1648 of 19 August 1977, as amended,

having been complied with.

Commissioner of oaths

Full names:
Business address:
Designation:

Capacity:
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CONFIRMATORY AFFIDAVIT

I, the undersigned,

NHLANHLA JALI

state under oath that:

1. I am the Deputy Director in the Office of the Deputy Director General in the

Department of Mineral Resources (“the Department”).

2. The facts contained in this affidavit are within my personal knowledge and

are, to the best of my knowledge and belief, both true and correct.

3. | have read the Respondent’s Answering Affidavit in respect of the Fifth to
Eighth Applicant’s Application of Mosebenzi Joseph Zwane the Respondent
in this judicial reveiw application, and confirm its correctness insofar as it

relates to the Department and me.

4. In particular, | confirm the contents of the Respondent’s Answering Affidavit
in respect of the Fifth to Eighth Applicant’s Application in so far as it deals

with:




4.1 the history, nature, purpose, scope and development of the charters

from inception until the 2017 charter; and

4.2 the consultation between the Respondent and the various members
from the communities that are represented by the Fifth, Sixth, Seventh

and Eighth Applicants.

NHLANHLA JALI

The Deponent has acknowledged that the Deponent knows and understands the
contents of this affidavit, which was signed and sworn to or solemnly affirmed

before me at on 2017, the

regulations contained in Government Notice No. R1258 of 21 July 1972, as
amended, and Government Notice No. R1648 of 19 August 1977, as amended,

having been complied with.

Commissioner of oaths

Full names:
Business address:
Designation:
Capacity:
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and
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and
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CONFIRMATORY AFFIDAVIT

I, the undersigned,

SIBUSISO KOBESE

state under oath that:

1. I am the Deputy Director Mineral Policy Development in the Department of

Mineral Resources (“‘the Department’).

2. The facts contained in this affidavit are within my personal knowledge and

are, to the best of my knowledge and belief, both true and correct.

3. | have read the Respondent’s Answering Affidavit in respect of the Fifth to
Eighth Applicant’s Application of Mosebenzi Joseph Zwane the Respondent
in this judicial reveiw application, and confirm its correctness insofar as it

relates to the Department and me.

4. In particular, | confirm the contents of the Respondent’s Answering Affidavit
in respect of the Fifth to Eighth Applicant’'s Application in so far as it deals

with:




4.1 the history, nature, purpose, scope and development of the charters

from inception until the 2017 charter; and

4.2 the consultation between the Respondent and the various members
from the communities that are represented by the Fifth, Sixth, Seventh

and Eighth Applicants.

SIBUSISO KOBESE

The Deponent has acknowledged that the Deponent knows and understands the
contents of this affidavit, which was signed and sworn to or solemnly affirmed

before me at on 2017, the

regulations contained in Government Notice No. R1258 of 21 July 1972, as
amended, and Government Notice No. R1648 of 19 August 1977, as amended,

having been complied with.

Commissioner of oaths

Full names:
Business address:
Designation:
Capacity:
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CONFIRMATORY AFFIDAVIT

I, the undersigned,

SIBONGILE JANE MALIE

state under oath that:

1. | am the Director Mineral Policy Development in the Department of Mineral

Resources (“the Department”).

2. The facts contained in this affidavit are within my personal knowledge and

are, to the best of my knowledge and belief, both true and correct.

3. | have read the Respondent’s Answering Affidavit in respect of the Fifth to
Eighth Applicant’s Application of Mosebenzi Joseph Zwane the Respondent
in this judicial reveiw application, and confirm its correctness insofar as it

relates to the Department and me.

4. In particular, | confirm the contents of the Respondent’s Answering Affidavit
in respect of the Fifth to Eighth Applicant’s Application in so far as it deals

with:




4.1 the history, nature, purpose, scope and development of the charters

from inception until the 2017 charter; and

4.2 the consultation between the Respondent and the various members
from the communities that are represented by the Fifth, Sixth, Seventh

and Eighth Applicants.

SIBONGILE JANE MALIE

The Deponent has acknowledged that the Deponent knows and understands the
contents of this affidavit, which was signed and sworn to or solemnly affirmed

before me at on 2017, the

regulations contained in Government Notice No. R1258 of 21 July 1972, as
amended, and Government Notice No. R1648 of 19 August 1977, as amended,

having been complied with.

Commissioner of oaths

Full names:
Business address:
Designation:

Capacity:
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CONFIRMATORY AFFIDAVIT

I, the undersigned,
REBONE NKAMBULE

state under oath that:

1. | am the Chief Director in the Department of Mineral Resources (“the

Department”).

2.  The facts contained in this affidavit are within my personal knowledge and

are, to the best of my knowledge and belief, both true and correct.

3. | have read the Respondent’s Answering Affidavit in respect of the Fifth to
Eighth Applicant’s Application of Mosebenzi Joseph Zwane the Respondent
in this judicial reveiw application, and confirm its correctness insofar as it

relates to the Department and me.

4.  In particular, | confirm the contents of the Respondent’s Answering Affidavit
in respect of the Fifth to Eighth Applicant’s Application in so far as it deals

with:




4.1 the history, nature, purpose, scope and development of the charters

from inception until the 2017 charter; and

4.2 the consultation between the Respondent and the various members
from the communities that are represented by the Fifth, Sixth, Seventh

and Eighth Applicants.

REBONE NKAMBULE

The Deponent has acknowledged that the Deponent knows and understands the
contents of this affidavit, which was signed and sworn to or solemnly affirmed

before me at on 2017, the

regulations contained in Government Notice No. R1258 of 21 July 1972, as
amended, and Government Notice No. R1648 of 19 August 1977, as amended,

having been complied with.

Commissioner of oaths

Full names:
Business address:
Designation:

Capacity:
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CONFIRMATORY AFFIDAVIT

I, the undersigned,

MOTLATSO KOBE

state under oath that:

1. | am the Chief Director in the Department of Mineral Resources (“the

Department”).

2. The facts contained in this affidavit are within my personal knowledge and

are, to the best of my knowledge and belief, both true and correct.

3. | have read the Respondent’'s Answering Affidavit in respect of the Fifth to
Eighth Applicant’s Application of Mosebenzi Joseph Zwane the Respondent
in this judicial reveiw application, and confirm its correctness insofar as it

relates to the Department and me.

4. In particular, | confirm the contents of the Respondent’s Answering Affidavit
in respect of the Fifth to Eighth Applicant’'s Application in so far as it deals

with:




4.1 the history, nature, purpose, scope and development of the charters

from inception until the 2017 charter; and

4.2 the consultation between the Respondent and the various members
from the communities that are represented by the Fifth, Sixth, Seventh

and Eighth Applicants.

MOTLATSO KOBE

The Deponent has acknowledged that the Deponent knows and understands the
contents of this affidavit, which was signed and sworn to or solemnly affirmed

before me at on 2017, the

regulations contained in Government Notice No. R1258 of 21 July 1972, as
amended, and Government Notice No. R1648 of 19 August 1977, as amended,

having been complied with.

Commissioner of oaths

Full names:
Business address:
Designation:

Capacity:
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[, the undersigned,

RENDANI MUTHENGE

state under oath that:

1. | am the Deputy Director Mineral Policy Development in the Department of

Mineral Resources (“the Department’).

2. The facts contained in this affidavit are within my personal knowledge and

are, to the best of my knowledge and belief, both true and correct.

3. | have read the Respondent’s Answering Affidavit in respect of the Fifth to
Eighth Applicant’s Application of Mosebenzi Joseph Zwane the Respondent
in this judicial reveiw application, and confirm its correctness insofar as it

relates to the Department and me.

4. In particular, | confirm the contents of the Respondent’s Answering Affidavit
in respect of the Fifth to Eighth Applicant’s Application in so far as it deals

with:




4.1 the history, nature, purpose, scope and development of the charters

from inception until the 2017 charter; and

4.2 the consultation between the Respondent and the various members
from the communities that are represented by the Fifth, Sixth, Seventh

and Eighth Applicants.

RENDANI MUTHENGE

The Deponent has acknowledged that the Deponent knows and understands the
contents of this affidavit, which was signed and sworn to or solemnly affirmed

before me at on 2017, the

regulations contained in Government Notice No. R1258 of 21 July 1972, as
amended, and Government Notice No. R1648 of 19 August 1977, as amended,

having been complied with.

Commissioner of oaths

Full names:
Business address:
Designation:
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I, the undersigned,

MOSA MABUZA

state under oath that:

1. | am the Chief Executive Officer of the Council for Geoscience, | was the
Deputy Director General in the Department of Mineral Resources (‘the

Department”).

2. The facts contained in this affidavit are within my personal knowledge and

are, to the best of my knowledge and belief, both true and correct.

3. | have read the Respondent’'s Answering Affidavit in respect of the Fifth to
Eighth Applicant’'s Application of Mosebenzi Joseph Zwane the Respondent
in this judicial reveiw application, and confirm its correctness insofar as it

relates to the Department and me.




4. In particular, | confirm the contents of the Respondent’s Answering Affidavit
in respect of the Fifth to Eighth Applicant’s Application in so far as it deals
with:

4.1 the history, nature, purpose, scope and development of the charters

from inception until the 2017 charter; and

4.2 the consultation between the Respondent and the various members
from the communities that are represented by the Fifth, Sixth, Seventh

and Eighth Applicants.

MOSA MABUZA

The Deponent has acknowledged that the Deponent knows and understands the
contents of this affidavit, which was signed and sworn to or solemnly affirmed

before me at on ’ 2017, the

regulations contained in Government Notice No. R1258 of 21 July 1972, as
amended, and Government Notice No. R1648 of 19 August 1977, as amended,

having been complied with.
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I, the undersigned,

MODILATI MALAPANE

state under oath that:

1. I am the Acting Chief Director in the Department of Mineral Resources (“the

Department”).

2. The facts contained in this affidavit are within my personal knowledge and

are, to the best of my knowledge and belief, both true and correct.

3. | have read the Respondent’s Answering Affidavit in respect of the Fifth to
Eighth Applicant’s Application of Mosebenzi Joseph Zwane the Respondent
in this judicial reveiw application, and confirm its correctness insofar as it

relates to the Department and me.

4. In particular, | confirm the contents of the Respondent’s Answering Affidavit
in respect of the Fifth to Eighth Applicant’s Application in so far as it deals

with:



4.1 the history, nature, purpose, scope and development of the charters

from inception until the 2017 charter; and

4.2 the consultation between the Respondent and the various members
from the communities that are represented by the Fifth, Sixth, Seventh

and Eighth Applicants.

MODILATI MALAPANE

The Deponent has acknowledged that the Deponent knows and understands the
contents of this affidavit, which was signed and sworn to or solemnly affirmed

before me at on 2017, the

regulations contained in Government Notice No. R1258 of 21 July 1972, as
amended, and Government Notice No. R1648 of 19 August 1977, as amended,

having been complied with.

Commissioner of oaths
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Business address:
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I, the undersigned,

JEANIFFER NTOME

state under oath that:

1. | am the Assistant Director Mineral Policy Development in the Department

of Mineral Resources (“the Department”).

2. The facts contained in this affidavit are within my personal knowledge and

are, to the best of my knowledge and belief, both true and correct.

3. | have read the Respondent’s Answering Affidavit in respect of the Fifth to
Eighth Applicant’'s Application of Mosebenzi Joseph Zwane the Respondent
in this judicial reveiw application, and confirm its correctness insofar as it

relates to the Department and me.

4. In particular, | confirm the contents of the Respondent’s Answering Affidavit
in respect of the Fifth to Eighth Applicant’s Application in so far as it deals

with:




4.1 the history, nature, purpose, scope and development of the charters

from inception until the 2017 charter; and

4.2 the consultation between the Respondent and the various members
from the communities that are represented by the Fifth, Sixth, Seventh

and Eighth Applicants.

JEANIFFER NTOME

The Deponent has acknowledged that the Deponent knows and understands the
contents of this affidavit, which was signed and sworn to or solemnly affirmed

before me at on 2017, the

regulations contained in Government Notice No. R1258 of 21 July 1972, as
amended, and Government Notice No. R1648 of 19 August 1977, as amended,

having been complied with.

Commissioner of oaths

Full names:
Business address:
Designation:
Capacity:




4 No. 39933 GOVERNMENT GAZETTE, 15 APRIL 2016 A A ‘

GoverNMENT NoTiCcES ® GOEWERMENTSKENNISGEWINGS

DEPARTMENT OF MINERAL RESOURCES
NO. 450 15 APRIL 2016

REVIEWED BROAD BASED BLACK-ECONOMIC EMPOWERMENT
CHARTER FOR THE SOUTH AFRICAN MINING AND MINERALS
INDUSTRY, 2016.

PUBLICATION OF AND INVITATION TO COMMENT ON THE DRAFT
REVIEWED BROAD BASED BLACK-ECONOMIC EMPOWERMENT
CHARTER FOR THE SOUTH AFRICAN MINING AND MINERALS

- INDUSTRY, 2016.

|, Mosebenzi Joseph Zwane, MP, Minister of Mineral Resources,
hereby publish the draft Reviewed Broad Based Black-Economic
Empowerment Charter for the South African Mining and Minerals
Industry, 2016 (draft Reviewed Mining Charter) for public comments.

Interested and affected parties are hereby invited to submit written
representations on the draft Reviewed Mining Charter. The aforesaid
representations must be marked for the attention of Ms Sibongile Malie
and hand delivered, emailed or sent by post, within 30 days of
publication of this notice to the following addresses:

70 Mentjies street Private Bag x59
Trevenna Campus Arcadia
Sunnyside or 0001.

0007.

Email address: Sibongile.Malie@dmr.gov.za

A copy of the draft Reviewed Mining Charter, 2016 is attached hereto.

A
7

Jsbt

! ehzi Joseph Zwane, MP.

4
fister of Mineral Resources.

by

blefree online at www.gpwonline.co.za
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REVIEW OF THE BROAD-BASED BLACK-ECONOMIC
EMPOWERMENT CHARTER FOR THE SOUTH AFRICAN MINING AND
MINERALS INDUSTRY




AAZ

mineral resources

Department:
Mineral Resources
REPUBLIC OF SOUTH AFRICA

Media Statement
To all media
15 April 2016
Minister Zwane publishes draft reviewed mining charter for comment

The Minister of Mineral Resources, Mr Mosebenzi Zwane (MP) published the draft
reviewed Broad Based Black Economic Empowerment Charter for the South African Mining
and Minerals Industry, 2016 (the draft reviewed Charter) in the Government Gazette for

public comments on Friday 15th April 2016.

The draft reviewed Charter seeks to, inter alia, strengthen the efficacy of the Mining Charter
developed in terms of section 100 of the Mineral and Petroleum Resources Development
Act, 2002 (Act No 28 of 2002) (MPRDA) as one of the tools for effecting meaningful
transformation of the South African mining and minerals industry. The draft reviewed
Mining Charter further seeks to integrate Government's transformation policies and
legislation in order to enhance the ease of doing business, create regulatory clarity,
predictability and certainty. In this regard the reviewed Mining Charter is aligned to the
provisions of the Broad-Based Black Economic Empowerment Act, 2003 (Act No. 53 of
2003) and the Codes of Good Practice (DTI Codes).

The draft reviewed Charter is accordingly published for a period of 30 days, as defined in
the MPRDA, from the date of publication. During this period, the Minister will - as is the
norm - engage with organised business and organised labour in the mining industry, to get

their inputs on the draft.

Other interested and affected parties are hereby invited to submit written inputs and

comments as per the Gazette notice, no later than 31st May 2016.

Ends —

Issued by the Department of Mineral Resources
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