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THE PARTIES

1.1

1.2

[N
—

2.2

The applicant in this matter is the Chamber cf Mines of South Africa (“the Chamber”).

The Chamber is a voluntary assaciation of entities that are involved with the mining of
minerals in South Africa. The Chamber in its founding papers describes these as “mining
finance companies and mines operating in the gold, coal, diamond, platinum, lead, iron ore,
rutile, zircon, iimenite, leucoxene, monazite, magnetite and other associated minerals,
antimony and copper mining sectors". | shall in this judgment refer to such companies as

“mining camparties”.

The first respondent is the Minister of Mineral Resources of the Republic of South Africa

(“the Minister’).

The Minister is cited in the matter in her/his official capacity as the Minister of State to whom
the powers and functions of the “Minister of Minerals and Energy’ as referred to in the

Mineral and Petroleum Resources Development Act, 28 of 2002 (“the MPRDA" or “the Act")
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have been assigned in accordance with saction 97 of the Constitution of the Republic of

South Africa, 1896 (“the Constitution™.’
Z

The second respondert is the Director-Generai of the Department of Mineral Resources
(“the Director-General”). The Departrent of Mineral Resources (‘the DMR”) is now the
department of state in the national sphere of government that is referred to as the

‘Department of Minerais and Energy” in the MPRDA.

THE “FRIENDS OF THE COURT”

5.1

5.2

The court admitted two "friends of the cour!” in terms of rule 18A(8) of the Uniform Rules of

Court.

The first “friend of the court' is the Sercdumo sa Rona Community Based Organisation

(“Seroduma”).

According fo Serodumo’s application pagers submitted to thé court in terms of rule 16A it is
“a not-for-profit organisation with legal capacity based within the Bapo community, located in
the North West Province”, It is stated fo exist for the purpose of acting in the overall

interests of the Bapo community with respect to, in particular, the objects of

“(mproving the quality of life end poverly alleviation within the Bapo community’,
(plrotecting and promating the Bapo community's socio-economic development rights
regarding land and properfy ownership, mineral rights and beneficiation, education and
related civil rights’

By Prociamation 44 of 2009 published in Government Gazette 32367 of 1 July 2009.




6.1

6.2

and

“twjorking in collaboration with other organisations that mainly deal with societal
development, demacracy and conslitutional rights”. '

The second “friend of the cour?’ is the National Empowerment Fund (the "NEF”). The NEF is

a corporate body established in terms of the National Empowerment Fund Act, 1998.

Section 3 of Act 105 of 1998 describes the NEF's chjects to be:

“... to facilitate the redressing of economic inequality which resulfed from the past unfair
discrimination against historically disadvantaged persons by:

(a)

(b)

(c)

(d)

(e)

(M

(g9)

providing historically disadventaged persons with the opportunity of, directly or
indirectly, acquiring shares or interest in State Owned Commercial Enterprises that
are being restructured or in private business enterprises;

encouraging and promgting Ssavings, investments and meaningful economic
participation by historically disadvantaged persons;

promoting and supporting business ventures pioneered and run by historically
disadvantaged persons,

promoting the universal understand of equity ownership among historically
disadvantaged persons;

encouraging the development of a competitive and effective equities market inclusive
of all persons in the Republic;

contributing fo the creation of employment opportunities; and

generally employing such schemes, businesses and enterprises as may be
necessary to achieve the objects of this Act”

in terms of which it is described as “the Trust”.




TERMINOLOGY

10.

Section 103 of the MPRDA provides for the delegation of powers conferred and the
assignment of duties imposed on the Minister by or under the Act to the Director General or
any officer of the DMR. References in this judgment to acts of the Minister should be
understood to encompass reference to acts of persons to whom the Minister's powers and
duties may have been or may be delegated.

The Minister and the Director-General will herein be referred to collectively as "the
respondents”. Refsrences to “the parties” are to the Chamber, on the one hand, and the
Minister and the Director-General, on the other, as respectively the applicant and respondent

parties to the proceedings.

References to the “Transitional Arrangements” in Schedule 1l to the MPRDA (“Schedule i1")
regarding the conversion of “old order righis” to rights in terms of the MPRDA shall be in the
past tense on the premise that the conversion processes are now, by virtue of the time
fimitations that applied in terms of Schedule li, in the past. The terms “old order rights” and

“old order mining rights” shall refer to such rights as defined and referred to in Schedule H.

| shall when referring fo applicants for or helders of mining rights use the neuter reference to
simplify the syntax (on the supposition that applicants/holders would in most instances be

corporate entities).




THE ISSUES

11.

1.1

1.2

12.

13.

At issue in these proceedings is the application to mining rights granted under the MPRDA

and fo the holders of such mining rights of;

the “Scorecard for the Broad Based Socio-Economic Empowerment Charter for the South
African Mining Industry (including the Charter)" (‘the Original Charter”) that was published in

Government Gazette 26661 by Govarnment Notice R163¢ of 13 August 2004; and

the “Amendment of the Broad-Based Socio-Economic Empowerment Charter for the South
African Mining and Minerals Industry” ('the 2010 Charter”) that was published in Government

Gazette 33573 by Government Notice 838 of 20 September 2010,

The parties provided a joini practice note to the court in terms of which they described the

nature of the application serving before the court as!

“An application for deciaratory relief brought by agreement between the Chamber of Mines,
the Minister of Mineral Rescurces and the Director-General of the Department of Mineral
Resource (DMR) in order fo obfain cerlainty regarding the empowerment obligations of
mining rights holders.”

The joint practice note describes the issues 0 be determined as follows:

"t is common cause thai the disputes that arose between the parties, and that must be
determined by this court, raise the faliowing four questions:

1. Does a mining company have a perpetual and recurring obligation to meet a 26%
ownership target after the grant of a mining right or the conversion of an ofd order
mining right?

2 Can the Minister use the enforcement powers in the MPRDA to compel compliance
with the 26% target?
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3.

4.

-7

How is compliance with the 26% HDSA target fo be calculated?

Are the contested provisions of the 2010 Charter identified by the parties ultra vires
and void?"

Counsel for the Chamber during his grgument in reply handed up a draft order setting out

the relief that the Chamber seeks in the matter. It differs in minor respects from what is set

out in the Chamber's notice of motion in that it omits one prayer® and rewords two of the

original prayers.®

There was no objection to the draft order being received and the Chamber’s notice of motion

stands amended in accordance with it. The applicant now seeks orders from the court:

111'

1.1

Declaring that:

once the first respondent or his delegate is satisfied i terms-of section 23(1)(h) of
the Mineral and Pelrofeum Resources Development Act, 2002 (MPRDA) that the
grant of the mining right applied for will further the objects referred to in sections 2(d)
and (f) of the MPRDA, in accordance with The Broad-based Socic-economic
Empowerment Charter for the South African Mining Industry (Original Charter)
published in Proclamation GNR 1838 Government Gazette 26661 of 13 August 2004
and developed by the first respondent in terms of section 100(2)(a) of the MPRDA or
wiil be in accordance with the Amendment of the Broad-based Socio-Economic
Empowerment Charter for the Seuth African Mining and Minerals Industry published
in Government Notice 838, Government Gazette 33573 dafed 20 September 2010
(20106 Charter) and grants such right, the holder thereof is not thereafter legally
obliged to restore the percentage ownership (howsoever measured, inter alia wholly
or partially by attributable units of South African praduction) controlled by historically
disadvantaged persons (as defined in section 1 of the MPRDA (HDPs) or historically
disadvantaged South Africans as defined in the Original Charter and in the 2010
Charter) (HDSAs) to the 26% target referred to in the Original Charter and in the
2010 Charter where such percentage falls below 26%;

once the first respondent or his delegate converts an old order mining right in terms
of item 7(3) of Schedule Il to the MPRDA and the holder of such converted right
complies with the undertaking provided in terms of item 7(2)(k) the holder of such

The reference to "HDSA" in the joint practice note is a reference to "Historically Disadvantaged South
Africans as defined in the Original Charter and in the 2010 Charter’.

Paragraph 1.5 of the notice of motion.

Paragraphs 1.1 and 1.6 of the notice of motion.




1.3

1.4

1.6

8-

converted mining right is not legally obiiged to restore the perceniage owrership
(howsoever measured, inter alia wholly or partially by attributable units of South
African production) controlled by HDPs or HDSAs to the 26% target referred to in the
Original Charter and in the 2010 Charter where thereafter such percentage falls
below 26%;

a failure by a holder of & mining right or converted mining right fo meet the
requirements of the Original Charter or of the 2010 Charler, and In particular a failure
to maintain (should the courf find ihat there is an obligation to do so) a 26% HDF or
HDSA ownership level, does not constitute a contravention of "this Act” as defined in
seciion 1 of the MPRDA, and in pariicular does not constitute a contraventior for the
purposes of sections 47(1)(a) or 93(1)(a), end further does not constitute an offence
for the purposes of section 98{a){vill};

neither the Original Charter rior the 2010 Charter requires the holder of a mining right
to continue ta enter into further empowerment transactions to address losses in HDP
or HDSA ownership once the 26% ownership level has been achieved;

paragraph 2.1 of the 2010 Charter does riot retrospectively deprive holders of mining
rights or converted mining rights of the benefit of:

1.5.1 the capacity for offsets which would entail credits/offsets to allow for flexibility;

1.5.2 the continuing consequences of empowerment fransactions concluded by
them after the coming into force of the MPRDA, which benefits were
conferred by the Qriginal Charter;

1.5.3 the right, where a company has achieved HDSA participation in excess of any
set target in a pariicular operation, to utilise such excess to offset any shortfall
in its other operations;

1.5.4 the eniitlement to offset the full value of the level of beneficiation achieved by
the Company against its HDSA ownership commitments; and

1.5.5 all forms of ownershio and participation by HDPs and HDSAs, and not only
those which fall within the definition of “meaningful economic participation” as
defined in the 2010 Charter, being taken into account;

paragraph 3 of the 2010 Charter does not render holders of mining rights or
converted mining rights whe fail to comply with the Original Charter or with the 2010
Charler and the MPRDA in hreach of the MPRDA and subject to the provisions of
section 47 thereof read in conjunction with sections 98 and 99,
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2. Directing that the /cspondenzs shatl pay the costs of the application, such costs to
include the costs of twa cov/rwc/

The orders that the Chamber seeks and whal this case is about can only be understood with
reference to the provisions of the twa documents at issus. The Original Charter and the
5010 Charter as published in the Government Gazetie accordingly accompany this

judgment.

The matiers at jssue reiate to whal s refered to 8s “HSA participation in terms of
ownership for equity or allribulabls unig of produstion” in the O riginal Charter® and “‘Effective
HDSA ownership” in the 2010 Charter, The term HDSA is an acronym for the term
“Historically Disadvantaged Soputh Africar” &s referred fo and definad in the Original Charter

8 The charfers sel target levels for such "HDSA

and the 2010 Charter raspectively,
participation” [ *Effective HDEA ownership” af 15% as a 5 year target and 26% as a 10 year

target.”

The principal underlying issue of dispute betwsen the parties pertains to instances where
mining cormpanies thal had been gra anted mining rights under the MPRDA had concluded
and executed so-called Black Ecenomic Empowerment (¢ BEE") transactions and had,

doing so, achieved the 26% targst spegified in the Original Charter (or the 2010 Charter), but
the HDSA padicipanis in the relevant BEE wa nsactions had by 2014 or subsequently
disposed of their interests, thus ocausing the mining corpanies’  HDSA

participation/ownership fevals (o fali below the 26% targst. The issue is whether such mining

Lo TR ©

See item 7 of tne "E«G"Bbufd forming par gf t; g Original Charter.

See the "Definitions” clause of mc 2010 Oharter,
The definitions are not identical,  The phrase “historicelly disadvantaged South African” ("HDSA”)
comes from section 100(2) of the MPRDA, Section 100 does not employ the term *histarically
disadvantaged person” {*I 1"7"1 ) as gefined in sactien 1 of the MPRDA.

The exact dates by which these targels were to have been achieved is not entirely clear, but they
ssen to have heen contemplated as end of year fargels that are suppased to have been achieved by

end-2008 and end-2014,
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right holders are in terms of the charters obliged 1o teks steps to schieve that the 26% leveal
he restored and then be maintained at that level indefinitely. The view of the Chamber and
its members is that the MPRDA doss not place & duty of continuing compiiance upon the
holder of a mining right — once an applicant for a mining right has satisfied the requirements
of section 23(1)¢h) or item 7(2){k) in Schacule I and been granted a mining right, it canriol
be required thereafter to do so again, failing which its right will be placed in jeopardy. The
respondents, on the other hand, take. the view that & holder of a mining right has a
continuing obligation to maintain the 26% HOSA ownership level and that a failure to de so
constitutes a contravention of the charters, of the terms of their mining rights and of the

MPRDA.

The Original Charter did not specify such an obligation. That appears, albeit sormewhat

obliquely, from clause 4,7 thereof which provides that:

“In order to measure progress on the broad transformation front the following indicators are
important:

. The currency of measure of franstormation and ownership could, inter alia, be market
share as measured by ailtiibutable units of South African production controlled by
HDSA's.

@ That there would be capacity for offseis which would entail credits / offsets to aflow
for flexibility.

s The conlinuing consegquences of all previcus deals would be included in calculating

such credits/offsets in terms of marke! share as measured by atiributable units of
production.

“ Government will consider soscial incentives to encourage HDSA companies to hold
on to newly acquired equity for a reasonable period.”
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21.

A1
The 2010 Charter, on the other hand, suggessls otherwise, again somewhat obliquely™®. It

states in paragraph 2.1 as follows:

"Effective ownership is a requisite insirument to effect meaningful integration of HDSA into
the mainstream economy. In order to achieve a substaniial change in racial and gender
disparities prevalent in ownership of mining assels, and thus pave the way for meaningiul
participation of HDEA for affainment of susiainable growth of the mining industry,
stakeholders commit to:

¢ Achieve a minimum target of 26 percent cwnsrshin to enable meaningful economic
participatior; of HRSA by 2074;

. The only ofisetting permissible under the ownership element is against the value of
beneficiation, as provided for by Section 26 of the MPRDA and elaborated in the
mineral beneficiation framework.

The continuing consequences of all previous deals concluded prior to the promulgation of

the Mineral and Petroleum Resources Deveiopment Act, 28 of 2002 would be included in

calculating such credits/offsets in terms of market share as measured by aftributable units of
production,*

The differences between the Original Charter and the 2010 Charter regarding what can be
taken into-account by way of “continuing consequences off all previous deals” and “offsets”
for purposes of determining the HDSA participation/ownership towards the 15/26% levels
are at the hesarl of the dispuie. That has to be understood also in the coniext that the
respondents’ stence is thet the provisions of the 2010 Chartet gpply to all mining ﬁghts
granted under the MPRDA since ils inception, ie. including frig.hts gréntéd before the

12

Minister's publishing the 2010 Charter on 20 September 2010

One of the prickly issues betwesn the pariies is whether the Minister may apply the

provisions of the MPRDA to compel compliance with the 26% HDSA ownership level in the

10
11

But made more explicit in {erms of the "scorecard

» £

forming part of the 2010 Charter.

The value of beneficialion thal & mining sompany can sel off "against a potiion of its HDSA ownership
requirements” is In terms of paragraph 2.3 of the 2010 Charter limited to 11%.

“Effsctive as of the 13" Seplember 2010".




charters, Of particular importance in this regasd iz paragraph 4 of the 2010 Charter that

provides that:

‘Non-compliance with the provisions of the Charder and the MPRDA shali render the mining

company in breach of the MPRDA and subject to lhe provisions of Section 47 read in
. . , -~ . a

conjunction with Sections 98 and 8¢ of i Act' ™

RELEVANT PROVISIONS OF THE MPREA

The MPRDA was extensively amended by the provisions of the Mining and Petroleumn
Resources Developmant Amendment Act, Act 49 of 2008 (“Act 49 of 2008"). The
amendments effected by the various sections of Act 48 of 2008 came into operation on
different dates {and some have yet to be pud into effect). Most of the provisions, however,
came into operation on 13 June 2013, In the context of the matter the rights, obligations and
limitations attaching to a mining right granted in terms of the MPRDA ars, in a practical
sense, principally relevant with reference to the wording of the MPRDA in its original form, as
at the time when it came into operation, as opposed lo the amended provisions arising in

"' However, the relief that

terms of Act 49 of 2008 that came inte operation on later dates,
the Chamber seeks and, accordingly, the subject matier of this judgment, is not limited to the
MPRDA's original wording. in providing the warding of the MPRDA below the emphasis is
on the wording of the Act as at the time that it was put into operation. The wording of

sections newly inseried or that amended or substifuted the original provisions is provided,

but mostly, where practicable, in the tootngles.

14

See below. Section 47 of the MPRDA granty the Minister powers 1o cancel or suspend mining rights
if (among others) the holgar thereol conducis nnmng in contravention of the MPRDA or breaches any
material term of the right at issue. Sections 89 and 88 apply criminal ganctions to persons who,
among other things, fail to comply with “any directive, notice, suspension, order, instruction or
condition issued, given or determined in terms of this Act', or with “any other provision of this Act’.

The mining rights affected by the dispule(s) between the parties would mostly have been granted
under the terms of the MPRDA as at the time when it came into effect on 1 May 2004.
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Because of the amendments that Act 49 of 2008 wrought, the intertemporal application of
the provisions, pre- and post-amendment, fizs to be kept in mind. The principles that govern
the question whether rights granted and vested in terms of legislation are affected by
subsequent enactments are relevant in that regard.”® However, although this judgment has
to be understood in relation to any niining right granted after 1 May 2004 with reference to
the provisions of the MPRDA that operated at the time that the right was granted (which is
the reason why | provide the pre- and po‘spamendmém wo__rding), the amendments to the
MPRDA in terms of Act 49 of 2008 that came into operation subsequent to 1 May 2004 by
way of substitution or addition of sections and subsections do not affect the substance of the

conclusions that | draw.
The long title and preamble to the MPRDA provide that:

WINERAL AND PETROLEUM RESOURCES DEVELOPMENT ACT 28 OF 2002
ACT

To make provision for equitable access (o and sustainable development of the nation's
mineral and petroleumn resources; and {0 provide for matters connected therewith.

‘Preﬁmble

RECOGNISING that minerals and petroleum are non-renewable natural resourcss;

ACKNOWLEDGING that South Africa's rineral and petroleum resources belong to the
nation and that the State is the custodian thereof;

The provisions of section 12 of the Interpretation Act are relevant in that regard, as well as the
principle, usually expressed as a presumption of statutory interpretation, that enactments do nof,
generally, interfere with vesied rights, i.e. legislation applies prospectively and not retrospectively,
unless retrospective application is expressly of by necessary implication prescribed (construed in
accordance with relevant provisions of the Constitution arnd passing muster in terms of those). See
regarding these subjects Jouberl The Law of South Africa (2™ ed) vol 25, part 1 at par. 305 ~ 307 &
341,
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AFFIRMING the Stale's obligaticn: lo protect the environment for the benefit of present and
future generations, to ehsure echg:mi!} suslainable davelopment of mineral and petroleun:
resources and to promote economic and social development;

RECOGNISING the need to promole Jocal and rural development and the social upliftment
of communities aﬁfevzed by mining;

REAFFIRMING the State's commitmerit to reform to bring about equitable access to South
Africa’s mineral and petroleum resources;

BEING COMMITTED lo eradicating ail formns of discriminatory practices in the mineral and
petroleurn indusiries;

CONSIDERING the Stale's abligatian undsr the Constitution to take legislative and othsr
measures to redress tha resuits of past racial discrimination;

REAFFIRMING the Stale's commitment lo guaranteeing security of fenure in respect of
prospecting and mining operalions, snd

EMPHASISING the nesd to create an infernationally competitive and efficient adminisirative
and regulatory regime,

BE IT THEREFORE ENACTED hy the Raiiament of the Republic of South Africa, as
foliows.”

Section 1 of the MPRDA defines certain terms used in the Aot with reference o specified
meanings that apply “unless the confext indicates otherwise”. Among these are the following

terms that appear in sections of the MPRDA that are relevant herete:

“broad based economic empowerment’ means a social or economic stralegy, plan,
principle, approach or acl which is aimed at-

(a) redressing the resulls of past or present discrimination based on race, gender or
other d/snnlm of historically disadvaniaged persons In the minerals and petroleum
industry, related industries and in the valug chain of such industries; and

(b) transforrning such indusiries so as ta assisi fn, provide for, initiate or facilitate-

(1) the ownership, pariicipation in or the benefiting from existing or fuiure mining,
prospesting, exploration or produgtion operafions;
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(if) the parlicipation in or conirol of management of such operations;

(iif) the development of management, scientific, engineering or other skills of
historicelly disadvantaged persons;

(iv)  the involvement of or pasticipation in the procurement chaing of operations;

(v) the ownership of and participation in the beneficiation of the proceeds of the
operations or other upstream or downstream value chains in such industries;

(vi} the socio-economic development of communities immediately hosting,
affected by the of supplying labour to the operations; and

(vi)  the socio-economic development of all historically disadvantaged South
Africans from the proceeds or activities of such operations,”®

“community’ means a coherernl, social group of persons with interests or rights in a
particular area of land which the members have or exercise communally in terms of an
agreement, custom or law;"""

“environment’ meansg the environment as defined in the National Environmental
Management Acl, 1898 (Act 107 of 1898),"
“historically disadvantaged person’ means-

(a) any person, caiegory of persons or communily, disadvantaged by unfair
discrimination before the Constitution took effect;

(b) any association, a majorily of whose members are persons contemplated in
paragraph (a);

(c) any juristic person other than an asscciation, In which persons contemplated in
paragraph (a) own-and control a majority of the issued capital or members' interest
and are able to control a majority of the members’ voles;”'®

17

Par. (vi) of the definition was substituted by s. 1 (b) of Act 49 of 2008 (with effect from.7 June 2013).
It now reads:

“{vi) fthe socic-economic development of communities immedialely hosting, affected by
supplving labour 1o operations, and”

The definition of 'community’ was substituied by . 1(c) of Act 48 of 2008 (with effect from 7 June
2013). The definition now Is:

“ecommunity’ means a group of historically disedvantaged persons with interest or rights in a
pariicular area of land on which the members have or exercise communal rights in terms of an
agreement, .custom or law: Provided that, where as a consequence of the provisions of this ac,
negotialions or consultations willi the communily is required, the community shall include the
members or part of the community directly affect by mining on land occupied by such members or
part of the community;”.
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“holder’ in relation lo & prospecting right, mining right, mining permit, retention permil,
exploration right, production right, reconnaissance permit or technical co-operation perm/r
means the person to whom such right or permit has been granted or such person's
successorin title,”

“mmine’ when used as a verb, means any opération or activity for the purposes of winning
any mineral on, in or undsr the eaith, water or any residue deposi, whether by undergrouna’
or open working or otherwise and includes any operation or activity incidental thereto;

“‘mineral’ means any substance, whether in solid, liquid or gaseous form, occurring naturally
in or on the earth or in or under water and which was formed by or subjected to a geological
process, and includes sand, stone, rock, gravel, clay, soil and any mineral oceurring in
residue stockpiles or in residue deposits, but excludes-

(a) water, other than water taken from lard or sea for the extraction of any mineral from
such water;

(b) petroleum; or

18

19

Subpar. (¢) of the definition was substil ted 'fy s, 1 (1) of Yoii 49 of 2008 (with effect from 7 June
2013). it now reads:

“le) a juristic person, other than an association, which-

(i) is managed and conirolled by a persen contemplated in paragraph (a) and that the
persons collectively or as a group own and control & majority of the issued share
capital or members’ interest, and are able {o control the majority of the members'
vole, or

(i js a subsidiary, as defined in section 1(e) of the Companies Act, 1973, as a juristic
person who is a hisloricelly disadvantaged person by virtue of the provisions of
paragraph (e)(i)"

The definition of 'mine’ was substituted by &. 1(m) of Act 49 of 2008 (with effect from 7 June 2013), 1t
now reads:

i x,

mine’ means, when-
(a) used as a poun-

() any excavation in the garth, inciuding any portion under the sea or under other water
or in any residue deposit, as well as any borehole, whether being worked or nol,
miade for the purpose of sgarching for or winning & mineral;

(i} any other place where & mineral rescurce is being extracled, including the mining
area and alt buildings, slrudure\, machinery, residue stockpiles, access roads or
objecis situated on such area and which are used or intended fo be used in
connection with such searching, winning or extraction or processing of suct mineral
resourcs,; and

(b) used as a verb, in the mining of any mineral, in or under the earth, water or eny resicue
deposif, whether by underground or apen working or otherwise and includes any operation or
activity incidental thereto, in, on or under ihe relevant mining area;”




(c) peat;”
“‘mining right' means & right to mine granted in terms of section 23 (1 )7

wehis Aot includes the regulations and any ferm or condition to which any permit,
permission, licence righi, conseri, exemption, approval, notice, closure ceriificate,
environmental management plan, environmental managemenit programme or directive
issued, given, granted or approved in termsa of this Acl, is subject;”

Section 2 of the MPRDA originally provided that:

‘2 Objects of Act
The objects of this Act are to-

(a) recognise the internationally accepted right of the State fo exercise
sovereignty over all the mineral and petrofeum resources within the Republic;

{b) give effect to the principle of the Stafe's custodianship of the nation's mineral
and petroleum resources,

(c) promote equiteble access 1o the nation's mineral and petroleum resources {0
all the people of South Africa;

(d) substantialiy and meaningfully expand opportunities  for  historically
disadvantaged persons, including women, fo enter the mineral and petroleum
indusiries and fo hensfit from the exploitation of the nation's mineral and
petroleum resources;

(e) promote economic growth and mineral and patroleum resources development
in the Republic;

{) promote employment and advance the social and economic welfare of alf
South Africans;

(g) provide for security of tenure in respect of prospecting, exploration, mining
and produetion operations;

(h) give effect to section 24 of the Constitution by ensuring that the nation's
mineral and petroleum resources are developed in an orderly and ecologically

susiainable manner while promoting justifiable  social and economic
development; and

{ ensure that holders of mining and production rights contribute towards the
socioeconomic development of the areas in which they are operating. 20

20

Sub-ss. (d) and () substituted by s. 2 of Act 48 of 2008 (with effect from 7 June 2013). The sub-ss,
now read:
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28, Section 3 of the MPRDA originally provided that:

‘3 Cusfodianship of nafion's minersl and petroleum resources
(1) Mineral and petroleum resources are the common heritage of all the people of
South Africa and the State is the custodian thereof for the benefit of all South
Africans.

(2) As the custodian of the nation's imineral and petroleum resources, the State,
acting through the Minister, may-

(a) grant,  issus, refuss, control, administer and manage any
reconnaissance permission, prospecting right, permission to remove,
mining right, mining permit, retention permit, technical co-operation
permit, reconaiaissance permit, exploration right and production right;
and

(b) in consuffation with the Minister of Finance, determine and levy, any
fee or consideration payable in terms of any relevant Act of
Parliament,

(3) The Minister must ensure the sustainable development of South Africa’s
mineral and petroleum resources within a framework of national
environmental policy, norms and standards while promoting economic and
social development.”™

*{d) substantially end msaningfully expand opporiunities  for historically
disadvantaged perscns, including women, to enter the mineral and petroleum
industries and to benefil fram the exploitation of the nafion's mineral and
pefrofeum resources;

{e) promote economic growih and mineral and petroleum resources
development in the Republic, particularly development of downstream
indusiries through provision of feedstock, and development of mining and
petroleum inputs industries;”

“ Sub-s. (b) substituted by s. 3 (8) of Act 4 of 2008 {with effect from 7 June 2013) and sub-s, (4) added
by s. 3 (b) of Act 49 of 2008 (with effect from 7 June 2013). The sub-ss. now read;

*b) in consultation with the Minister of Finance, prescribe and levy, any fee
payable in terms of this Act.
(4) The State royally must be defermined and levied by the Minister of Finance in terms
of an Act of Fariiament.”
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29. Section 4 of the MPRDA provides that:

(14

Inferpretation of Act

When interpreling & provision of this Act any reasonable interpretation which
is consistent with the objects of this Act must be preferred over any other
interpretation which is inconsistent with stich objects.

In so far as the common law is inconsistent with this Act, this Act prevails.”

s

30. Section 5 of the MPRDA originally provided that:

l(5

Legal nature of prospecting right, mining right, exploration right or production

right, and rights of holders therea?

(1)

(3)

A prospecting right. mining right, exploration right or production right granted
in lerms of this Act is a limited reai right in respect of the mineral or petroleurm
and the land to which such right relates.

The holder of a prospecting right, mining right, exploration right or production
right is entitled to the tights referred to in this section and such other rights as
may be granted to, acquired by or conferred upon such holder under this Act
or any other law. '

Subject to this Act, any holder of a prospecting right, a mining right,
xploraticn right or production right may- '

(a) enter the land to which such right relates together with his or her
employees, and may bring onto that land any plant, machinery or
equipment and bulld, consiruct or lay down any surface, underground
or under sea infrastructure which may be required for the purposes of
prospecting, mining, exploration or production, as the case may be;

(h) prospect, mine, explore or produce, as the case may be, for his or her
own account ori o under that land for the mineral or petroleum for
which such right has beern granted,

{c) remove and dispose of any such mineral found during the course of
prospecting, mining, exploration or production, as the case may be;
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(d) subject to the Nalional Weater Act, 1998 (Act 36 of 1998), use waler
from any natural spring, lake, river or stream, situated on, or flowing
through, suct: land or from any excavation previously made and used
for prospecting, mining, exploration or progiuction purposes, or sink a
well or borehole required for use relating (o prospecting, mining.
exploration or praduction on such fand; and

(e) carry out any ofher activity incidental to prospecting, mining,
exploration or production operations, which activity does not
contravene the provisions of this Act.

(4) No parson may prospect for or re/move, mins, conduct technical co-operation
operations, reconnaissance operations, explore for and produce any mineral
or pelroleum or commence with any work incidental therefo on any area
without-

(a) an approved environmental management programme o approved
environmental management plan, as the case 1may be,

{(b) a reconnaissance permission, prospecting right, permission to
remove, mining right, mining permit, retention permit, technical co-
operation  permii, reconnaissance permit, exploration right or
production right, as the case may be; and

(c) notifying and consulting with the fand owner or lawful occupier of the

land in question.””*

Sub-s. (1) was substituted by s 4(a) of Act 49 of 2008 (with effect from 7 June 2013),
Subsection(3)(a) was substituted by s. 4 (b} of Act 49 of 2008 (with sffect from 7 June 2013), a new
sub-s. (3)(cA) was inserted by s. 4 (c) of Act 49 of 2008 (with effect from 7 June 2013) and sub-s. (4)
was deleted by s. 4 (d) of Act 49 of 2006 (with effect from 7 June 2013). The new sub-ss. now
provide that:

‘(1) A prospecting right, mining right, exploration right or production right granted in terms
of this Act and registered in terms of the Mining Titles Registration Act, 1967, (Act 16
of 1967), is a limited real right in respect of the mineral or petroleum and the land fo
which such right relates.”

(3} (8) entor the land to which such right relates together with his or her employees,
and bring onto that land any plant, machinery or equipment and build,
construct or lay down any surface, underground or under sea infrastructure
which may be required for the purpose of prospecting, mining, exploration or
production, as the case may be!

(cA})  subject to seciion 598 of the Diamonds Act, 1986 (Act 56 of 1986), (in the
cass of diamond) rermove and dispose of any diamond found during the
course of mining operations,”
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31. Section 6 of the MPRDA provides thatl:
‘6 Principies of sdministrative justice
{1} Subject to the Promuotion of Adminisirative Justice Act, 2000 (Act 3 of 2000),

w
I

any administrative process conducted or decision taken in terms of this Act
must he conducted or taken, as the case may be, within a reasonable time
and in accordance with the principles of lawfulness, reasonablenass and
procedural faimess.

Any decision contemplated in subsection (1) must be in wriing and
accompanied by written reasons for such decision.”

Section 22 of the MPRDA originally provided that:

a5 Application for mining right

(1)

(2)

3)

(4)

Any person who wishes fa apply fo the Minister for a mining right must lodge
the application-

(&) af the office of the Regional Manager in whoss region the land is
situated,
(b) in the prescribad manner; and

{c) together with the prescribed non-refundable application fee.

The Regional Manager must accept an application for a mining right if-
(8) the requirements contemplated in subsection (1) are met;

(b) no other person holds a prospecting right, mining right, mining permit
or retention permit for the same minetal and fand; and

If the application does not comply with the requirements of this section, the
Regional Manager must notify the applicant in writing of that fact within 14
days of the receipt of the appiication and return the application to the
applicant.

If the Regional Manager accepls the application, the Regional Manager must,
within 14 days from the dale of acceplarice, notify the applicant in writing-

(a) fo conduct en enviropnmenial impact assessment and submit an
enviranmental management programme for approval in terms of
section 38, and

(b) to netify and consult with interested and affected parties within 160
days from ihe date of the nofice.
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The Minister may by nolice i the Gazette invite applications for mining rights
in respect of any land, and may speciiy in such notice the period within which
any application may he lodged and the terms and conditions subject to which
such rights may he granted”

33, Act 49 of 2008 amended section 22 of the MPRDA quite extensively.® The section now

provides that:

“22  Application for mining right

(1)

(2)

(3)

(4)

Any person who wishes fo apply fo the Minister for a mining right must
simultaneously apply for an environmental authorisation and must loage the
application-

{a) at the office of the Regional Manager in whose region the land is
situated;

(b) in the prescribed manner; and

(c) together with the prescribed non-refundable application fee.

The Regional Manager musi, within 14 days of receipt of the application,
accept an application Yor a mining right if-

(a) the reguirements contemplated in subsection (1) are met;

(b) no other person holds a prospecting rigit, mining right, mining permit
or retention permit for the same mineral and land; and

c) no prior application for a prospecting right, mining right or minin
g _ PpicE; : P ! '

permil or retention permit, has been accepted for the same mineral
and land and which remains to be granted or refused.

If the application does not comply with the requirements of this section, the
Regional Manager must notify the applicant in writing within 14 days of the
receipt of the application.

If the Regional Manager accepts the application, the Regional Manager must,
within 14 days from the date of acceptance, nolify the applicant in writing-

(&) to submit the relevant environmental reports, as required In ferms of
Chapter 5 of the National Environmental Management Act, 1998,
within 180 days from the date of the notice; and

23

Sub-s. (1) was amended by sub-s. 8(a) of Act 49 of 2008 (with effect from 8 December 2014), sub-s,

(2) amended by s. 18 (b) of Act 45 of 2008 (with effect from 7 June 2013), sub-s. (2)(c) added by s. 18
(c) of Act 49 of 2008 (with effect from 7 June 2013), sub-s. (3) substituted by s.18 (d) of Act 49 of
2008 (with effect from 7 June 2013), sub-s. (4)(a) substituted by s. 18(e) of Act 49 of 2008 (with effect
from 8 December 2014), sub-s. (4)(b) subsiituted by s. 18(g) of Act 48 of 2008 {with efiect from 8
December 2014) and sub-s. (5) substituted by s. 18(f) of Act 49 of 2008 (with effect from 8 December

2014).




(b) fo consull in the prescribed manner with the landowner, fawful
accupier and any Interested and affected parly and include the result
of the consultatior: in the relevant environmental reports.

The Regional Manager must, within 14 days of receipt of the environmentaf

reports and results of the consultation contemplated in subsection (4) and

section 40, forward the application to the Minister for consideration.”

34, Section 23 of the MPRDA ariginally provided that:

%23  Granting and duration of mining right

(1)

(2)

(3

Subject to subsection (4}, the Minister must grant & mining right if-

{a) the mineral can be mined optimally in accordance with the mining
wark programima;

(b} the applicant has acaess io financial resources and has the technical
ahility to conduet the proposed mining operation optimally;

{c) the financing plan is compatible with the intended mining operation
and the duration therect,

(d) the mining will not result in unacceptable pollution, ecological
degradation or damiage to the environment;

(e) the applicant has provided financially and otherwise for the prescribed
sccial and labour plan; ’

(7} the applicant has the ability to comply with the relevarnt provisions of
the Mine Heaith and Safety Act, 1896 (Act 29 of 19986);

(g) the applicart is not in contravention of any provision of this Act; and

(h) the granting of such vight wil further the objects referred fo in section 2
(dj and (f) and in accordance with the charter contemplated in seclion

100 and the prescribed social and labour plan.

The Minister may, having regard to the nalure of the mineral in question, take
into consideration the provisions of section 26.

The Minister must refuse to grant a mining right if the application does not
meet all the requirements refeired fo in subsection (1).
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(4) If the Minister refuses to grant a mining right, the Minister must, within 30

D4

~

days of the decision, in writing notify the applicant of the decision and the
reasecns,

(5) A mining right granted in ferms of subsection (1) comes info effect on the date
oh which the environmental management programme is approved in terms of
section 39 (4).

(6) A mining right is subject to this Act, any relevant law, the terms and conditions
stated in the right and the prescribed terms and conditions and is valid for the
period specified in the right, which period may not exceed 30 years.”

Section 23 was also guite extensively armended by Act 49 of 2008, * The section now

pravides that:

“23  Granting and duration of mining zight

(1) Subject to subsection (4), the Minister must grant & mining right if-

(a)

(b)

(c)

(d)

(e)

()

fe)
{h)

the mineral can be mined optimally in accordance with the mining
work programime;

the applicarit has access to financial resources and has the technical
ability to conduct the proposed mining operation optimally,

the financing plan Is compatibie with the intended mining operation
and the duration thereof,

the mining wili not resuft in unacceptable pollution, ecological
daegradation; or damage lo the environment and an envionmental
authorisation is issusd;

the applicant has provided for the prescribed social and labour plan;

the applicant has the ability fo comply with the relevant provisions of
the Mine Health and Safely Act, 1996 (Act 29 of 1996,

the applicant is ot in coniravention of any provision of this Act; and
the granting of such right will further the objects referred to in section 2

(d) and (f) and in accordance with the charter contemplated in section
100 and the prescribed social and labour plan.

24

Sub-s. (1)(d) was subsiituted by s. 16(a) of Act 49 of 2008 (with effect from 8 December 2014), sub-s.
(1)(e) substituted by s. 18(b) of Act 48 of 2008 (with effect from 7 June 2013), sub-s. (2A) inserted by
s, 19(c) of Act 49 of 2008 (with effect from 7 June 2013), sub-s. (3) substituted by s. 15(d) of Act 48 of
2008 (with effect from 7 June 2013) and sub-s. (5) subsiituted by s. 19(e) of Act 48 of 2008 (with
effect from 7 June 2013),




(2)

(24)

(5

The Minister imay, having regard to the nature of the mineral in question, take
info consideration the provisions of section 26.

If the application relatss lo the land occupied by a community, the Minister
may impose such conditions as are necessary to promote the rights and
interests of the community, including conditions requiring the participation of
the comrmunity.

The Minister must, within 60 days of receipt of the application from the
Regional Manager, refuse o grant a mining right if the application does not
meet the requirements referred to in subsaction (7).

If the Minister refuses to grant @ mihing right, the Minister must, within 30
days of the decision, in writing notify the applicant of the decision and ihe
reasons.

A mining right granted in terms of subsection (1) comes inio effect on the
effective date,

6 A mining right is subject to this Acl, any relevant law, the terms and conditions stated
. \“ . .;/ ax s . 5
in the right and the prescribed terms and conditions and is valid for the period
specified in the right, which period may not exceed 30 years.”

36. Section 25 of the MPRDA originally provided that:

‘25  Rights and chiipations of holder of mining right
o 4 gy

(1)

(2)

In addition to the righis referced fo in section 5, the holder of a mining right
has, sybject to seclion 24, the exclusive right to apply for and be granted a

renews/ of the mining right in respect of the mineral and mining area in
questior;. '

The holder of a mining right miust-

(a) lodge such right for regisiration at the Mining Titles Office within 30
days of the daje on which the right-

) becomes affective in terms of section 23 (5); or
(if} is renewed in tarms of section 24 (3);

(b) commence with mining operations within one year from the date on
which the minirig right becomes effective in terms of section 23 (5) or

such extended period as the Minister may suthorise;

(c) actively conducl mining in accordance with the mining work
programme;
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(d) comply with the relevant provisions of this Act, aiy other relevant law
and the terms and conditions of the rmining right;

(e) comply with  the requirements  of the approved envirorymental
management programme;

() comply with the requirements of the prescribed social and labour plan;
()  pay the State royailies; and
(h) submit the pressribed annual report, detailing the extent of the

holder's compliance with the provisions of section 2 (d) and (1), the
charter contemplated in section 100 and the social and labour plan.”

37. Section 47 of the MPRDA originally provigded that:

wg7  [inister's power (o suspend of cancel rights, permits or permissions

(1) Subject to subsections (2), {3) and (4), the Minister may cancel or suspend
any recocnnaissance permission, prospecting right, mining right, mining permit
or retention permit if the hoider ihereof-

(a) is conducting any reconnaissance, prospecting or mining operation in
contravention of this Act;

(b) breachas any material term of condition of such right, permit or
permission;

(c) is contravening the approved environmental management programime,
Cooor

2 Sub-s.(2)(a) of s. 25 was substituted by s, 21(a) of Act 49 of 2008 (with effect from 7 June 2013), sub-
s, (2)(e) was substituted by s. 21(b) of Act 49 of 2008 (with effect from 8 December 2014) and sub-s.
(2)g) was substituted by s. 21 (c) of Act 49 of 2008 (with effect from 7 June 2013). The relevant sub-
ss. now provide that the hoider of & mining right must:

“(a) fodge such right for registration at the Mineral and Petroleum Titles
Registration Office within 60 days and the right has hecome effective;

(e comply with the conditions of the environmental authorisation;

(q) in terms of any relsvant law, pay the State royaliies; and’.
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(d} has subritled Inaccurate, incoirect or misleading information in
conrection with any metter required to be submitted under this Act.
B

(2) Before acting under subsection (1), the Minister must-

{a) give written notice fo the holder indicating the intention to suspend or
cancel the right,

(b) set out the reasons why he or she is considering suspending or
caneelling the right;

(c) arford the holder a reasonable opportunily fo show why the right,
permit or permission should not be suspended or cancelled; and

(d) notify the mortgagaor, If any, of the prospecting right, mining right or
ining permit concerned of his or her intention to suspend or cancel
the right or permif.

(3) he Minister must direct the hoider to take specified measures to remedy any
contravention, breach or failurs.

(4} If the holder does not comply with the direction given under subsection (3),
the Minister may act under subsection (1) against the holder after having-

{a) given the holder a reasonable oppotiunity fo make representations;
and

(b} considered any such rsprasentations.
(5) The Minister may by written notige fo the holder lifi a suspension if the holder-
(a) complies with a directive contemplated in subsection (3); or

(b) furnishes compelling reasons for the lifiing of the suspension.”™®
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The infroductory part of sub-g. (1) of saclion 47 was amended by 5. 38(a) of Act 49 of 2008 (with
effect from 7 June 2013), sub-s. (1){c) substituied by s. 38(b) of Act 49 of 2008 (with effect from 8
December 2014), sub-s. (1)(d) substituted by s. 38(c) of Act 49 of 2008 (with effect from 7 June 2013)
and sub-s. (2)(d) substiuted by s. 38(e) of Act 48 of 2008 (with effect from 7 June 2013). The
Minister's powers to suspend or cancel the righls at issue now, in terms of the new sub-ss. (1)(c) and
(d), arise if the holder "or owner™

“{c) is eontravening any condition in the environmental authorisation; or

() has gubmitted Inzccyrate, lalse, fraudulent, incorrect or misleading
information for the pifposes of the application or in connection with any
matler required to be submitied under this Act’,

~

in terms of sub-g, 2(d) the Minister must now

Y, oty the morigages, i any, of the prospecting right, mining right or minin
[Morgages, i any, of ine pr g ¢ t or mining
permit concerned of Ais or her inlention to siuspend or cancel the right or
permit” (underlining added).




38.

Section 100 of the MFPFRDA originally provided thal:
“900 Transformetion of minerals industry

{1) The Minister must, within five years from the date on which this Act took
effact-

{(a) and after consuliation with the Minister for Housing, develop a housing
and living conditions sfandard for the minerals industry; and

(b) develop a code of good practice for the minerals industry in the
Republic.

(2) (a) To ensure lhe attainment of Government's objectives of redressing
historical, social and economic Inequalities as staled in the
Constitution, the Minister must within six months from the date on
which this Act lakes effect develop a broad-based socic-economic
empowerment Charter that will set the framework, targets and time-
table for effecting the entry of historically disadvantaged Souih
Africans into the mining industry, and allow such South Africans fo
benefit from the exploitation of mining and mineral resources.

(b) The Charter must saf aut, amongst others, how the cbjects referred to
in section 2 (c), (d), (&), (f) end (i) can be achieved."’

A new sub-s. (1)(e) has been added by s. 35(d) of the Mingral and Petroleum Resources
Development Amendment Act, 49 of 2008, a provision which has still o be put into operation. 1t
reads:

“(e) has conducted the transactions mentioned in section 11(1) before obtaining
the necessary prior wiiiten approval of the Minister.”
Sub-s. (2)(a) of section 100 was substituted by . 70 of Act 48 of 2008 (with effect from 7 June 2013).
it now reads:

*(2) (a) To ensure the altainmsnt of the Government's objectives of redressing
histarical, sociai and economic inequalities as stated in the Constitution, the
Minister must within six months from 1he date cn which this Act takes effect
develop a broad-based socio-aconomic empowerment Charter that will set
ihe framewark for targsis and tims table for effecting the entry info and active
participation of historically disadvantaged South Africans into the mining
industry, and allew such South Afrfcans to benefit from the exploitetion of the
mining and mingral resources and the beneficiation of such mineral
resources.”
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Schedule 1} specifies the “Transitional Arrangements” in terms of which old order rights to
explore or prospect for and rmine minerals were converted to rights under the MPRDA. ltem

7 of Schedule 1 deals with the conversion of old order mining rights.

Act 49 of 2008 amended the original wording of item 7 of schedule ll. The amendments
were put into operatiorn with deemed retrospective effect from 1 May 20042 In the

amended form item 7 provides that:

‘7 Continuation of old order mining right

(1) Subject to subitems (2) .and (8), any old order mining right in force
immediately before this Act took effect continues in force for a period not
exceeding five years from the date on which this Act took effect or the period
for which it was granted, whichever period is the shortest, subject to the terms

and conditions under which it was granted or issued or was deemed to have

been granted or issued.

(2) A holder of an old order mining right must lodge the right for conversion within
the period referred fo in subitern ( 1) al the office of the Regional Manager in
whose region the land in question is situated together with-

(a) the prescribed particulars of the holder

(b) @ sketch plan or diagram depicting the mining area for which the
conversion is required, which area may not be larger than the area for
which he or she holds the old order mining right;

(c) the name of the mineral or group of minerals for which he or she holds
the old order mining right;

{(d) an affidavit verifying that the holder is conducting mining operations on
the areea of the land to which the conversion relates and selting out the
perfods for which such mining operations conducted;

(e} a statement setting ot the period for which the mining right is required
substantiated by a mining work programme;

(7] a prescribed social and labour plan;

28

Nothing hinges on the retrospectivity for purposes of this judgment,  Subitem (1) of item 7 was

substituted by s. 83(a) of Act 48 of 2008, subitem 2(g) amended by s. 83(b) of Act 49 of 2008 (but,
erroneously referred to as 1(g)), subiiem (2)(k) substituted by s. 83(c) of Act 48 of 2008 (with effect
from 1 May 2004), subitems (3A), (3B) and (3C) were inserted by s. 83 (d) of Act 49 of 2008 {with
effect from 1 May 2004), and subitern (5) substituied by (the incorrectly numbered) s. 83 (0) of Act 48
of 2008 (with effect from 1 May 2004).




(3)

(34)

(3B)

(3C)

(4)

(6)

e
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{5) information as ic whether or not the old order mining right is
encumbered by any mortgage hond or other right registered al the
Dieeds Office or Mineral and Petroleum Registration Office;

(h) a statemeni setting out the terms and conditions which apply to the old
order mining right;

i) the original title desd in respect of the land to which the old order
mining right relates, or a certifled copy thereof;
4 the originai old order right and the approved environmental

management programme or cerlified copies thereof; and

(k) documentary proof of the manner in which, the holder of the right will
give effect the object referred to in section 2 (dyand 2 (f).an
undertaking that, and the manner in which, the holder will give effect
to the object referred to in section 2 (d) and 2 (1),

The Minister must convert the old order mining right info a mining right if the
holder of the old order mining right-

{a) complies with the requirements of subitem (2);

(b) has conducted miriing aperations in respect of the right in question;

(c) indicates that he or she will continue to conduct such mining
operations upon the conversion of such right;

{(d) has an approved environmental management programme; and

(a) has pald the prescribed conversion fee.,

If the applicant does not comply with the requirements of the subitem (2} and
(3), the Regional Manager musi in writing request the applicant fo comply
within 60 days of such reguest.

If the applicant does not comply with subitem 3A, the Minister must refuse to
convert the right and must notify the applicant in writing of the decision within
30 days with reasons.

If the application relates to land ocoupied by the community, the Minister may
impose such conditions as are necessary to promote the rights and interests
of the community, including conditions requiring the participation of the
community. .

No lerms and conditions applicable to the old order mining right remain in
force if they are contrary to any provision of the Constitution or this Act.

The holder must lodge the right converted under subitem (3) within 80 days
from the date on which he or she received notice of conversion at the Mineral
and Petroleum Titles Registration Qffice for registration and simultansously at
the Deeds office or the Mineral and Petroleum Titles Registration Office for
deregistration of the ofd order mining right, as the case may be.

If a mortgage bond has been registered in terms of the Deeds Registries Act,
1937 (Aot 47 of 1937}, or the Mining Tiles Act, 1967 (Act 16 of 1967), over
the old order mining right, the mining right into which it was converted must
be registered in terms of this Act subject (o such mortgage bond, and the
relevant regisirar must make such endorsements on every relevant document
and such entries in his or her registers as may be necessary in order to give
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(7)

(8)

3 o
37

effoct to this subifem, without payment of transfer duty, stamp duty,
registration fees or charges.

Upon the conversion of the old order mining right and the registration of the
mining right info which it was converted the old order mining right ceases to
exist.

If the holder fails to lodge the old order mining right for conversion before the
expiry of the period referred fo in subitem (1), the old order mining right
ceases to exist.”

ltem 8 of schedule Ii was alsc amended with deemed retrospective effect from 1 May

2004.2° in the amended form ftem 8 provides that:

trg

Processing of unused afd order rights

(1)

(2

(3)

Any unused old order right in force immediately before this Act took effect,
continues in force, subject o the terms and condifions under which it was
granted, acquired or issued or was deemed to have been granted or issued,
for a period not exceeding one year from the date on which this Act took
effect, or for the petiod for which it was granted, acquired or issued or was
deemed fo have been granted or issued, whichever period is the shortest.

The holder of an unused old order right has the exclusive right to apply for a
prospecting right or a mining right, as the case may be, in terms of this Act
within the period referred {6 in subfiem (7).

An unused old order right iri respect of which an application has been lodged
within the period referred to in subitem (1) remains valid until such time as the

application for a prospecting right or mining right, as the case may be, is
granted and dealt with i terms of this Act or is refused.”

THE INTERPRETATION ACY

42,

43.

a8

Certain provisions of the interpratation Act, 33 of 1857 (“the Interpretation Act”) are relevant.

Section 1 of the Interpretation Act provides thiat:

2 gubitemn 1 of item 8 was substituted by 5. 84 of Act 44 of 2008, with effect from 1 May 2004
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g Application of Act
(1) is Act shall apply {o the interpretation of every law (as in

The provisions of h
this Act defined) in forcs, al or eiter the commencement of this Act in the
Republic or in any portion thereof, and to the interpretation of all by-laws,
rules, regulations or orders rade under the authority of any such law, unless
there s something in the language or context of the law, by-law, rule,
reguiation or order repugnant to such provisions or unless the contrary
intention appears therein.”

Section 2 of the Interpretation Act then goes on to define the term “law”’ to mean:

“any law, proclamation, ordinance, Act of Parliament or other enactment having the force of

Sections 10(1) and (3) of the Interpretation Act provide that:

“1¢  Construction of provisions as to exercise of powers and performance of dufies

Wien a law confers a power or imposes a duty then, unless the contrary
intention appears, the power may be exercised and the duty shall be
performed from time tc time as occasion requires.

Where a law confers @ power {o Imake rules, regulations or by-faws, the power
shall. unless the contrary infention appears, be construed as including a
power exercisable in fike manner and subject lo the like consent and
conditions (if any) to rescind, reveke, amend or vary the rules, regulations or

Section 12 of the Interpretation Act provides that:

Where a law repeals and re-enacis with or without modifications, any
provision of a former law, references in any other law to the provision s¢
repealed shall, unless the contrary intention appears, be construed as
references o the provision so re-enacted,

44,
/BW;”BD
45.
(1)
(3)
by-laws.”
46.
“42  Effect of repeal of law
(1)
30

The defined meanings apply, “uniess the conlex! otherwise requires or unless in the case of any law it
is otherwise provided therein”.
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Where a law repeals any other law, hen unless the confrary intention
appears, the repeal shall not -

(a) revive anything not in force or exisling at the time at which the repeal
takes effect; or

(b) affect the previous operation of any law so repealed or anything duly
done or suffered under the law so repealed; or

(c) affact any right, privilege, obligation or liabifity acquired,; accrued or
incurred under any law so repealed; or

(d) affect any penafly, forfeiture or punishment incurred in respect of any
offence committed against any law so repealed; or

(e) affect any investigation, fegal proceeding or remedy in respect of any
such right, privilege, obligation, liability, forfeiture or punishment as is
in this subssction mentioned,

and any such investigation, legal proceeding or remedy may be instituted,
continued or enforced, and any such penalty, forfeiture or punishment may be
imposed, as if the repealing law had not been passed.”

THE TYPICAL MINING RIGHT

47.

48.

The Chamber's counsal during argument, with the consent of the respondents’ counsel,
handed up a document that was explained o the court to be the “2007 version” of & "typical
mining right’ granted in terms of the MP_RDA. The document (“the typical mining right’) is a
template that the DMR used for purpcses of granting 2 mining right. It embbdies standard

terms and conditions that apply to & mining right granted in terms thereof.”!
The typical mining right contains & definition clause. That clause specifies that:

“ifining right’ is as defined in the Ac and includes all the Annexures to i, agreements and
inclusions by reference;”

31

guch a standard document was referred 0 In the respondents’ answering affidavit ‘by way of
illustration” with referenice o clauss 17 of the typical mining right. Presumably the terms of the typical
mining right were not cast in stone and, in given circumstances, the template would have been
suitably altered to cater for the circumstences that applied to perticular cases. Presumably, further,
the template that the typical mining right evidences may have changed since 2007.
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50.

Social and Labour Plar’, (s as contemplated in regulation 45 of the Regulations to the Act
and is as reflected in the atfached Annexure to this miring cight.”

Clause 17 of the typical mining right specifies that:

“I7.  Provisions refating 6 section 2(d) and () of the Act

In the furthering of the ohjects of this Act, the Holder is bound by the provisions of an
agreement or arrangement dated DAY MONTH YEAFR entered into between the
Holder/fempowering pariner and RAME OF EMPOWERMENT PARTNER (the
empowerment partner) which azgreement or arrangement was faken into
consideration for purposes of compliance with the requirements of the Act and/or
Broad Based Fconomic Empowerment Charier developed in terms of the act and

2 »

such agreement shall form part of this right.

Clause 18 of the typical mining right specifies that,

“48.  Socisf and Labour Filan

18.1  The holder must annualiy, not later than three months before the end of its financial
year, submit detailed implementation plan lo give effect to Regulation 46(e)(ij, (fi) and
(iiiy in ling with the Social end Labour Plan.

18.2  The holder must annually, not later than three months after finalisation of its audited
annual report, submii a detafled report on the implementation of the previous year's
sacial and lebour plan.”

Clause 13.1 of the typical mining right provides under the heading “13. Cancellation or

Suspension” that:
£

“13.1 Subject to section 47 of ihe Act. this mining right may be cancelled or suspended if
the Holder:

13.1.1 submits inaccurate, incorrect and/or misleading information in connection with any

matter required o be submifted underihe Act;

13.1.2 fails to honour or carry aul any agreement, arrangement, or undertaking, including
the undertaking made by the Holder in terms of the Broad Based Socio Ecanomic
Empowermeni Charter and Sccial and Labour plan, on which the Minister relied for
the granting of this right;
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i
13.1.3 Breaches any materisl terry and condition of this mining right;
13.1.4 Conducts mining operations In contravention of the provisions of the Act;

13.1.5 Coniravenes the requirement of the approved Environmenial Management
Programme; or :

13.1.6 contravenes any provisions of this Act In any other manner”

THE ADVENT OF THE ORIGINAL CHARTER AND THE 2010 CHARTER RESPECTIVELY

52.

53.

The MPRDA was signed into law on 3 October 2002. It came into operation, as referred fo

already, on 1 May 2004,

It is not necessary for purposes of this judgment to address the momentous changes that the
MPRDA brougtit aboul regarding the granting, exercising and ragulation of rights to prospect
and explore for and exploit minerale in our country, nor the rationale of the MPRDA from a
historical perspective, nor the canstitutionsl justifiability thereof. These matters have been
thoroughly and illuminatingly addressed in the judgments of the Constitutional Court in
Bengwenyama Minerals {Pty) Lid & Others v Genorah Resources (Pty} Ltd & Others™

AgriSA v Mimste;' for Minerals and Energy” and Winister of Mineral Resources &
Others v Sishen fron Ore Co {(Piy) Lid & Another® as well as of the Supreme Court of
Appeal in Holcim SA (Ply} Ltd v Prudent investors (Pty) Lid Others™, Xstrata (Pty) Ltd &

Others v SFF Associztion™ and BMinister of Minerals & Energy v AgriSA.”Y

Bengwenyamu Mmera (pm Lid & Others v Genorsh Resodrces (Pty) Lid & Others 2011 (4)
SA 113 (CC), in particular [1] to {3], [28] to (411

AgriSA v Minister for FJ%mesai.: and Energy 2013 (4} 8A& 1 {CC), in particular at [1] to {3}, {7] to [12],
[26) to [70Q], [78], [80] to [84].

Minister of Minera! Resources & others v Sistien lron Ore Co (Piy) Lid & another 2014 (2) SA
603 (CC), in particular at {3] fo [17], 140] fo [60], {83] fo [68].

Holcim SA& {Piv) Ltd v Prudent {nvestors ("td} Lid Others [2011] 1 All 8A 364 (8CA), at par. 20-24,
Xstrata (Pty) Lid & Others v &FF Asseciation 2012 {5) SA 60 {(SCA) at par. 1.

Minister of Minerals & Energy v AgriSa 2012 (8) SA 1 (SCA), particularly at [1], [12] fo [88], [104] o
[118].
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57.

-36-
It is common cause that the Minister did comply with the duty imposed in terms of section
100(2)(a) of the MPREDA within the six month period from the date on which the MPRDA

came into operation on 1 May 2004

The Original Charter was “developed” through a process of exiensive consultation that the
then Minister of Minerals and Energy initiated after the MPRDA had been enacted. The
consultations involved representativas of the ther Depariment of Minerals and Energy, the
Chamber, the South African Minerals Development Association ("SAMDA") and the National
Union of Mineworkers ("MUM”) ("the stakeholders™®). The consultation process culminated
in written agreement being reached on 11 October 2003 on 3 proposed charter as
contemplated in terms of section 100(2) of the MPRDA, which charter was then later

published in the Governmeni Gazeite on 13 August 2004,

Govermnment subsequently, during 2008, established a formal consultation forum called the
Mining Industry Growth, Developrment and Empowerment Task Team (‘the MIGDETT').
This ocourred against the background of what is often referred to as “the 2008 global

economic crisis”.,

The MIGDETT still exists. It is a tripartite forum in which government, industry and labour

are represented.® It involves representatives of the various stakeholders at & high level *

A Steering Commitiee comprising representatives of the siakeholders, headed by the

40

More stakeholders became involved in the consultation processes at a later ime, as is referred to
below. References to “the stekeholdsrs” will, where appropriate, include reference to the expanded
group of participants.

Government by the DMR, mining companies by the Chamber and SAMDA, and labour by the trade
unions NUM, the United Association of South Africa and Solidarity. The Association of Mining and
Constiuction Union {("AMZU”) was not originally included, but did become involved at a later time.
With the DMR being represented by the Minister, at times the Deputy Minister, the Director-General
and the Deputy Directors-General, the Chamber by its president, its two vice-presidents and its chief
executive officer, SAMDA by its chairperson and its president and organised labour by the presidents
and general secretaries of the participating trade unions.
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"37
Director-General, acts as a type of secretariat for the MIGDETT. The MIGDETT structures
also comprise three subcommittees being the industry Stehility Technical Task Team, the
Competitiveness, Growth and Transformation Technical Task Team and the Sustainable

Development Technical Task Team

The MIGDETT's brief was, among other things, to address transformation of the mining
industry in South Africa against tnc backdrop of the glehal economic situation that had
arisen. It is not clearly spparent from the papers before the court whether the MIGDETT
came into heing also in pursuit of the ongoing engagement process contemplated in terms of
paragraph 4.14 of the Original Charter. i is likely that it did, albeit that the MIGDETT's
objectives may have a wider compass. Fact is that the MIGDETT did involve itself with
potential revision of the Original Charter, including possible changes to the gcorecara and to
some of the definitions used in the Original Charter, Potential amendments were put forward
in the course of the MIGDETT's endeavours with a view to achieve changes to the Original
Charter by agreement. By mid-2010 no overall agreement had been reached in such

regard.

On 30 June 2010 agreement was, however, reached between the participants tfo the
MIGDETT process®' in terms of a dlﬁcument titled “STAKEHOLDERS' DECLARATION ON
STRATEGY FOR THE SUSTAINABLE CGROWTH AND MEANINGFUL TRANSFORMATION
OF SOUTH AFRICA'S MINING INDUSTRY” {“the Stakeholders’ Declaration”). Although it is
not expressly stated in the court papers, it appears that the Stakeholders’ Declaration was
agreed to and issued because the parties to the MIGDETT felt it necessary to reaffirm their
commitment to address matters co-operatively in circumstances where a substantial divide

had arisen between their viewpoints on a number of issues.

41

Al that stage still not including AMCU.




60. The subject matter of the Stakeholders' Declaration is, largely, the same as that of the
Original Charter. It was, and nou doubt remains, an important document insofar as it
confirmed the commitment of the stakeholders to continue to co-operate towards achieving
the objectives that it recorded. Relevant is that "COMMITMENT 6" of the Stakeholders’
Declaration included a commitment to “finafise the review of the Mining Charler by August

2010".

61,  Albeit that the Stakeholders’ Declaration of 30 June 2015 was, svidenily, intended to pave
the way towards achieving an agreed revised charter, no such agreement was reached,
whether by August 2010 or at all.* In these circumstances the then Minister caused the

2010 Charter to be published in the Government Gazette on 20 September 2010,

EVENTS AFTER PUBLICATION OF THE 2010 CHARTER

62, Engagement between the Chamber and the respondents coniinued after publication of the
2010 Charter, including via the MIGDETT ferum. This is chronicled in the Chamber's

founding papers and is not in dispute.

83 Although expressad in reasonably neutral terms in the parties’ papers, it is quite evident that
publication of the 2010 Chartter and its aftermath resulted in the goodwill and spirit of co-
operation appearing from the Original Charter, and even from the Stakeholders’ Declaration
of 30 June 2010, evaporating.

64. The areas of digspute between the Chambsr and the respondents crystallised in the process

and they proved insoluble. In those circumstances agreement was reached at a meeting

@ Despite what the respondenis refer 1o as an "sxfansive process ... to engage the stakeholders”.




between the Ministar and the president of the Chamber in Cape Town on 28 March 2015
that the disputed matier would be submitted to adjudication by the court, as referred to

already.

THE RIGHTS AND OBLIGATIONS ATTACHING TO A MINING RIGHT

66.

67.

68.

At issus in these proceedings, as refarred to already, is what the rights and obligations are
that attach to a “new order’ mining right granted in terms of the MPRDA, and whether, how
and to what extent such rights and ohligations are determined or affected by, respectively,

the Original Charter and the 2010 Charter.

Section 5(1) of the MPRDA specifies that a right granted (and registered) in terms of the Act,
including a mining right, “... js a iimifed real right in respect of the mineral or petroleum and
the land to which such right relates”. Section 5(2) goes on to provide that the holder of such
a right, including a mining right “is eniitled fo the rights referred to in this section and such
other rights as may be granied to, acquired by or conferred upon such holder under this Act

or any other law”.

Section 23(6) of the MPRDA specifigs, on the other hand, that a mining right “... is subject to
this Act, any relevant law, the terms and conditions stated in the right and the prescribed

terms and conditions” .*®

The rights and obligations attaching to & mining right in terms of the provisions of the

MPRDA itself are, principally, those specified in sections 5(3), 25, 28, 43, 82, 54 and 101.

Regulation 11 of the the Mineral and Petrolatm Resources Development Regulations published on 23
April 2004 (“the MPRD) Regulations”) prescribes that the mining work programme referred to in the
regulation shail form part of & mining right granted.
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71.

A0
The definition of & “mining right" in saction 1 of the MPRDA as “a right to mine granted in
terms of section 23(1)" suggests that & mining right can in terms of the MPRDA only come
into existenice by grant in terms of section 23, That would be correct at this time, but not in
relation to the second avenus that the MPRDA created for mining rtqhts to come into
existence, i.e. by conversion of an old crdei mining tight in terms of item 7 of Schedule |1
The pathway to obtain the granting of 5 mining right by lodging an old order mining right for
conversion in terms of Schedule il was available to holders of such mining rights until 30
April 2009, unless the conversion related to an “unused old order right’, in which event the
application process had to have been initiated by 30 April 2005.% After those dates the only

pathway available was to procesd by way of application in terms of section 22 of the

MPRDA, which remains the case,

Lodgement of an old order mining right for conversion under the fransitional arrangements
occurred in terms of “Form J°, the form that the Minister prescribed in terms of regulation 79
of the MPRD Regulations for that purpose.  The form sought information regarding
“‘Qwnership of Participation by Historizally Disadvantaged South Africans”, requesting the
applicant to mark “the appropriate block” to choose between the options of "HDGSA
contfolied 50% pius 1 vats HOSA", "Strategic Parinership: 26% plus 1 vole HDSA" and
“Broad-based Ownership HDSA dedicaled mining unit frusts, employees share or ownership

3L

schemes”. The applicant had aieq, among other things, to provide:

“"An undertaking to give effect to the objacis of zaction (2)(d) and (f) of the Act describing the
manner to accomplish these requiremerits.”

See items 7(1) and {2) and 8(1) and (2) of Schadula i,
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73.

A
The relevant application form to be ulilised by an applicant for & mining right in terms of
section 22 of the Act is “Form D", prescribed By regulation 10 of the MPRD Regulations.
The form, similatly to Form J, seeks information regarding "Ownership or Participation by
Historically Disadvantaged South Africans”, again requesting the applicant to mark "the
appropriate block” to choose between the options of “HDSA controlled: 50% plus 1 vote

HDSA®, “Sirategic Partnership: 25% pius 1 vole HDSA” and "Broad-based Owrniership HDSA

dedicated mining unit irusts, employeses share or ownership schemes”,

The form (paradoxically different from Form J in this respect) does not request that the
applicant provide particulars regerding how “the objects referred to in section 2(d) and (1)
and in accordance with the Charier conternplated in section 100 and the prescribed social
and labour plar’” would be achieved if the mining right applied for were granted. However,
regulation 10(1)(n) of the MPRD Regulations provides for “any ofher specific and additional
information, data pr documeniation that the Minister may request in connection with the
information submitted under paragraphs (a) io (m)" to be supplied. This provision would
have enabled the Minister and these to whom his powers may have been delegated to
obtain the necessary information to reach a conclusion regarding whether the granting of the
mining right applied for would “furifher the objecis referred fo in section 2(d) and (f} in
accordance with the Charter contemplate*c.i irr section 100 and the prescribed social and

lahour plan”.

THE STATUS OF THE CHARTERS

74.

The concept of a charter is a rather nebuicus ona. In given circumstances, a charter can be

a document setting out objectives or standards of conduct that those subscribing to it aspire
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77.

ar
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to achieve or maintain, Otherwisg, it can be a constitutional document of an crganisation or

corporate entity that binds the members thereof.

Indeed, whether the charters impose obiligations that are enforceable at law is in dispute
between the parties, The Chamber characlerises the charters as “formal guidelines or
statements of policy”. The respondents, on the other hand, regard the charters as “legally

enforceable instruments with legally binding obiigations”.

Section 100(2) of the MPRDA Imposed a duty on the Minister to “develop’ a charter as
described in the sectior within six months from the date on which the MPRDA took effect.
As referred to already, by the time the MPRDA took effect that process had Jargely been
finalised - the participants in the conaultation process that the Minister had initiated towards
developing the charter had already on 11 Qctober 2003 reached agreement on the terms of
the proposed charter. The Minister's carrying out the duty imposed on her/him in terms of
section 100 of the Act was finalised by px;sb{icaiiom af the Original Charter in the Government

Gazette on 13 Augusi 2004,

If this court were for purposes of defermination of this matter to have been called upon to
pronounce on the binding effect of the Original Charter as & matter of the law of .contract,
issues of substantial nicety would have arisen to determine who, exactly, are bound by it and
what, exactly, the contraciual obligations and rights are that arise for the parties bound. The
court is, however, not faced with that task, The court has to determine what in terms of the
MPRDA, interpreted in accordanace with the refevant principles of law, including those arising
from the Constituticn and those specified in the MPRDA itself, the binding effect in respect of

holders of mining rights is of, respectively, the Originally Charter and the 2010 Charter,
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Wi
{nterpreting the various relevant and polentislly relevant provisions of the MPRDA entails
ascribing meaning to them in accordance with the usual principles applying to the
interpretation of legally relevant wording. It entails a "unitary exercise” of ascertaining the
objective meaning of the particuiar provision or provisions that fall to be interpreted, in
ite/their overall textual setting and in the light of all other relevant contextual facts.*® In the
case of interpretation of “any law, proclamation, ordinance, Act of Parliament or other
enactment having the force of law” the process occurs with due regard, throughout, to the
primacy of relevant provisions of the Constitution,® and also with the provisions of the

Interpretation Act in mind.

The Status of the Original Charter

79.

80.

Neither section 100 nor any cther provision of the MPRDA expressly states what the legal
consequence or status would be of the mining charter that it enjoined the Minister to

“davelop’.

“(T)he charter contemplated in section 100" is referred to in four sections of the MPRDA.¥

None of these provides that the charier contemplated in section 100 would as such and

4€
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Thoroughbred Breeders’ Asgociation v Price Waterhouse 2001 (4) SA 551 (SCA), at 600, [12]:
Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) at [18],
[24] — [28]; Bothma-Batho Transport {Edme} Bpk v 8 Botha & Seun Transport {Edms) Bpk 2014
(2) SA 494 (SCA) at [12).

investigating Directorate: Setious Bconomic Ofiences & others v Hyundal Rotor Distributors
{Pty} Lid & others: In re Hyundai Motor Distributors (Py} Lid & others v Smit KO & others 2001
(1) SA 545 (CC) at [21] —[25); Department of Land Affsirs v Goedgelegen Tropical Fruits (Pty)
Ltd 2007(6) SA (SCA) at [61] — [B3];, Bato Htar Fishing (Pty) Ltd v Minister of Environmental
Affairs and Tourism & others 2004 (4) SA 480 (CC) at [72] — [77] and [89] — [91], Minister of
Mineral Rescurces & others v Sishen on Ore Co {Pty) Lid & another 2014 (2) SA 803 (CC) at
[40] to [47].

"(TYhe charter contemplated in sectiar 108" is referred to, apart from in sections 23(1)(h) and 25(2)(h),
in sections 28(2) and 84(1) of the MPRDA. Secticn 26(2)(c) provides that mining right holders have to
submit annual reports deatailing, among ofher things ... the extéent of the holder's compliance with the
provisions of section 2(d) and (f}, the charter contemplated in section 100 and the social and labour




81.

82.

83.

84.

without further ado have any binding effect, L.e. have force or effect as “an enactment having
the force of law" as referred to in the definiion of the term “faw” in section 2 of the

interpratation Act,

(Mhe charter contemplated in section 100" of the MPRDA accordingly finds application and
legal significance in an indirect manner only, through application of the other sections of the

MPRDA that refer io il.

For purposes of this judgment the application and significancs that section 23(1)(h) gives to
“the charier contempiated in secltion 100" zre relevant — the Minister is in terms of section
23(1) obliged, among other things, to consider and come {o a conclusion whether the
granting of the right will, as referred to in subsection (n), “... further the objects referred to in
section 2(a) and (7} and in accordarice with the charter contemplated in section 100 and the

prescribed social and labour pla’”.

The wording of the section 23(1){h) is problematic though - the syntax does not make sense.
Insofar as it refers 1o respectively section 2(d) and 2(f) of the Act conjunclively with “the
Charter contemplated in section 100" and "ihe prescribed social and labour plan”, the “and’
appearing. in the enacted subsection before the words “in accordance with” is a drafting

error. The subsection can only be read sensibly by omitting the word "and’.

The tenor of item 7(3) of schedule i, read with item 7(2)(k), is different from that of section
23(1)(h). The relevance and significarice of the charter "contemplated in section 700" (as

hY

referred to in terms of section 23(1)(h) of the MPRDA) did not arise similarly in terms of item

plan”. Section 84(1)(1} is worded similarly than section 23(1)(h), hut reiates to the granting of a
“production right’, i.e. the eguivalent of a mining right, but pertaining to “petroleunt”, as defined in
section 1.
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7 of schedule Il The Minister was in terms of itert 7(3) under obligatior to convert an old
order mining right into & “new ordar” mining right it the holder of the right had, among other
things, complied with the reguirements of jtem (7)(2). Subitem 7(2)(k) included that the
holder had, when lodging the old order mining right for conversion, to provide “documentary
proof of the manner in which, the holder of the right will give effect (to) the object referred to
in section 2(d) and 2(f)". Irt ather words, items 7(2) and (3) of Schedule 1] did not attach any

significance to "the charfer contemplated in section 100"

In the case of a conversion of an old order mining right the applicant’s lodging an
undertaking (in accordance with Form J) that it would give effect to the objects referred to in
sections 2(d) and 2(f) of the Act, together with its providing particulars of the manner in
which that will be achieved, constituted compliance with the requirements of item 7(2) insofar
as subitem (k) was concerned. Accerdingly, the lodging of the undertaking and particulars
was in Tespect of subitem (k) sufficient to trigger the Minister's obligation in terms of item

7(3).

In the case of section 23(1)(h) then, the Minisier has to assess and come to a conclusion
regarding whether the granting of the mining right “... will further the ohjects referred to in
section 2(d} and (f} ... in accordance with ihe charter contempiated in section 100", The
assessment that has to be done and conclusion drawn are constituenis of the administrative
action that arises from application of section 23, culminating in the Minister’s final decision to
grant or refuse the right applied for,™ Accordingly, in exercising her/his powers, the Minister
has to comply with the requirements for lawful administrative action established by section
33(1) of the Constitution, the Premotion of Administrative Justice Act, 2000, and section 8 of

the MPRDA itself.

4g

See Minister of Mineral Resources and others v Mawetee (SA) Mining Corporation (Pty) L
2016(1) SA 308 (SCA) at [24].
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86,

Every application has, of course, to be asssssed on its own merits on the basis of all the
information placed before the Minister as prescribed and that the Minister may, in given

circumstances, have chosen to illicit in the process of executing the administrative action

involved. Conclusions in relation to the matters specified in subsections 23(1)(a) to (h) on &

preponderance of probability will suffice. Different considerations may apply in respect of
the matters specified in section 23(1) depanding on whether the applicant is an HDP/HDSA
or not, including in relaticn to the furthering of the cbjects of section 2(d) and (f).
Interrelationships betwaen the various matters specified in terms of section 23(1) in relation
to which the Minister has o come to a conclusion will, no doubt, also play a role in the

overall assessment,

Section 23(6) of the MPRDA implies that the Minister may in granting a mining right specify
terms and conditions ofherwise than those that are prescribed by regulation.*®  The
Minister's doing so would, ohviously, agein be subject io the tenets of and requirements for

fawful administrative action, as referrad fo already.

In drawing her/his conclusions in terms of seciion 23(1) the Minister is entitled to take info
account the prescribed terms and conditions that will arise if the mining right applied for is
granted, as well as terms and conditions that she/he might decide to impose. The Minister

would be entitled to gauge whether and to what extent the matters specified in section 23(1)

49

The MPRDA in iis original incarnation did not expressly confer any such power, That such power
exists was, however, confirmed in Minister of Minera! Resources and ofhers v Maweise (SA)
Mining Corporation (Pty) Ltd 2016(1) SA 306 (8CA) at [17], albeit thal the judgment relates to
prospecting rights and the provisione of section 17(6) of the MPRDA. Sub-s. 23(2A) inserted by Act
49 of 2008 now expressgly specifies a power to impose conditions as referred to in the sub-s. “if the
application relates to the land occupied by a community” (i.e. a “community” as defined in section 1).
The express power that section 2A confers does nol derogate from the pre-existing power to impose
terms and conditions. Regulation 12 siates that *... the ferme and conditions of & mining right agreed
upon will be approved by the Minister”. That implies that terms and conditions as refsrred to in
section 23(6) otherwise than thoss arising by regulation may come about by agreement with
prospective mining right holders, The regulation, however, carries no implication that agreement is a
prerequisite for the Minister's specifying terms and conditions in & mining right over and above those
prescribed by regulation.
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90.1

90.2

90.3

AT
could in relation to the exercising of the right, if granted, be assured by way of the impaosition

of terms and conditions in the right itself.

The provisions of the typical mining right, particularly those specified in clauses 13.1.2 and
17, demonstrate how the Minister utilised herfhig power to impose terms and conditions in
mining rights to contribute towards her/his obtaining the assurance that subsection 23(1)(h)
posits. They show that the schieme of things that applied after the Original Charter had been
“developed” for purposes of addressing conversions of old order mining rights lodged for
conversion in terms of item 7 of schedule 11, as well as applications for mining rights made in

terms of section 22 of the Act, encompassed that:

The Minister®™ would obtain documentary proof from the holder that had lodged an old order
mining right for conversion, or the section 22 applicant for a mining right, of the BEE
transaction that such holder/appiicant had bound itself to towards achieving the objects
specified in section 2(d) and {f} of the MPRDA in accordance with the Original Charter and

the relevant prescribed social and labour plan;

That would put the Minieter in a position to assess whether, in the case of old order mining
rights lodged for conversian, the holder of the right had complied with item 7(2)(f) and (k) of
schedule Il and, in the case of a section 22 applicant, whether the granting of the mining
right would further the objects referred to in section 2(d) and (f) of the MPRDA in accordance

with the Original Chartar and the prescribed social and labour plan.

However, to ensure, from the Minister’s perspective, that the granting of the right would

further the objects referred to in section 2{d} and (f) of the MPRDA in accordance with the
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Or, more fikely, the officers of the Depariment to whom shefhe had delegated herfhis relevant powers,
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Original Charter and the prescribed sociai and labour plan, the agreement or agreements
constituting the BEE transaction to which the holder of the old order mining right or section

22 applicant had commitied itself would be incorporated into the mining right granted;

The mining right granted would, in agidition, contain terms specifying that if the holder thereof
failed o comply with the relevant BEE transaction and the social and labour plan
incorporated into the mining right, such failure could lead to the suspension or even the

cancellation of the mining right. ®

Section 47(1)(b) grants the Minister the power to cancel or suspend a mining right, among
others, if the holder thereof “breaches any material term or condition of such right, permit or
permission”. The holder of & mining right granted subject to & term as specified in clause 17
of the typical mining right can, accordingly, be held to adcount if, as is specified in clause
13.1.2 of the typical mining right, the hofderi’ails to honour the BEE transaction on which the
Minister relied for the granting of the right. This is reinforced by the provisions of seclion

98(a)(vi), read with section €.

The issue in this case relating to the application of the Original Charter to mining rights
granted in ac&:crdance with the provisions of section 23 or item 7 is whether mining
companies that had execuied the BEE transactions referred to and specified in the mining
rights issued to them and that had, in so doing, achieved the 26% HDP/HDSA
participation/ownership leve! farget specified in the Original Charter, are obliged to take
steps to cause that the 26% HDP/HDSA level be restored if the HDP/HDSA participanis in
the relevant BEE fransactions had disposed of their interests, causing the HDP/HDSA

participation level to fall below the 26% target. Arising from my conclusion that “the charter
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In that manner confirming and emphasising application of section 47 of the MPRDA 1o the holder of
the right.
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contemplated in section 100" only has legal significance (in the context of the granting of
mining rights) through section 23(1)(h), whether such an obiigation exists or not depends
entirely on whether it arises in terms of the {erms and conditions subject to which the

Minister granted the mining right that may be in question.

Accordingly, even if the terms of the Original Charter could have been interpreted to specify
an ongoing commitment that a 26% HDP/HDSA paricipation/ownership level would be
achieved and maintained indefinitely, which is not the case, it would not, of itself, have
created an obligation in that regard for halders of mining rights enforceable by means of

application of section 47 or sections 95 and 98 of the MPRDA.

The Status of the 2010 Charter

94,

My conclusicn regarding the legal status and the significance of the Original Charter is
largely dispositive of the quesiions arising in this matier in relation to the 2010 Charter as
well, The terms of the 2010 Charter can have legal consequence or significance only insofar
as they are, in some way or ancther, refiected in terms of conditions subject to which the
Minister grants a mining right.* What applies to the Original Charter applies to the 2010
Charter as well. That encompasses that the chartery “céntemplaied in terms of section 100"
of the MPRDA does not provide an avenus for the Minister to impose terms and conditions
on the holders of mining rights at variance with the terms and conditions that applied in

terms of section 23(€) of the Act at the time whan the mining rights were granted.
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If duly imposed in accordance with the provisions of section 33(1) of the Constitution, the Promotion
of Administrative Justice Act, 2000, and section 6 of the MPRDA iiself,
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A more fundamental issue arises, hawever, in relation to the 2010 Charter. That is whether,
insofar as section 23(1) refers to "the charter contemplated in section 100" the 2010 Charter

can, at all, be regarded as being encompassed in that reference.

The charter “contemplated in section 100" was the charter that the Minister was in terms of
section 100(2) of the MPRDA obliged to develop within the six month pericd referred to in
the section. The Minister complied with the duty imposed upon her/him, resulting in the
Original Charter coming into existence in asccordance with what section 100 specified.
Accordingly, the Criginal Charter is “five charter contemplated in section 100", The 2010

Charter is not.

This conclusion is not affected by application of section 10(1) and section 10(3) of the

interpretation Act, 1857.

The duty that section 100(2) of the Act imposed on the Minister was not a duty that was to
“be performed from time to time as occasion requires” as referred to in section 10(1) of the
Interpretation Act. A contrary intention to an intention to impose such a duty, as referred to

in section 10(1) of the Interpretation Act, zppears from section 100(2) of the MPRDA.

The implication is that the Minister’s issuing the 2010 Charter did not occur in terms of or in

compliance with the duty imposed on the Minister in terms of section 100(2).

Sections 10(1) of the Interpretation Act distinguishes between provisions conferring powers
and those imposing duties. The distinction is apparent from sections 10{(2), (4) and (5) as
well. Section 10(3), in contradistinction, is limited tc "a power conferred’, more particularly, a

power to make “rules, regulations or hy-laws”. The reference in section 10(3) to "rules,




10

10

1.

o]

{

4
L B

<

regulations or by-tlaws” refers to bindingly regulatory provisions. The “charter confemplated
in section 100(z2)" is not such. Section 100(2) of the MPRDA imposed a duty on the Ninister
to develop a charter as referred to in the section within a limited time period. 1t did not confer
a power on the Minister to make "rufes, regulations or by-laws”. Accordingly, section 10(3)
of the Interpretation Act does not apply to the charter referred to in section 100(2) of the

MPRDA.

However, if | am wrong in my conclusion that section 16(3) of the Interpretation Act does not
apply to the charter referred to in section 100(2) of the MPRDA,* again, a “contrary intention
appears” to-a construction of gection 100(2) to sliow for the Original Charter to be rescinded,
revoked, varied or amended after the six month period specified in the section had lapsed.®
Section 100(2) specifies the development of a charter for the mining industry as a once-off

event to be completed within a specified period of time.

There is, possibly, room for an argument to be made that the Minister's issuing the 2010
Charter or at least parts of it could have besn authorised in terms of the Minister's powers to
make regulations.® No argument to such effect was addressed to the court.® However,

section 107(1)(l) of the MPRDA doas provide that the Minister may, by natice in the
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Inother words, if the provisions of the Original Charter can as a result of the significance that section
23(1)(h) gives fo it, be regarded as "rules” and the Minister's developing of the charter contemplated
in section 100 can be said to have occurred in the exercise of a power as referred to in section 10(3)
of the Interpretation Act (as opposed to in compliance with a duty imposed, as referred to in sections
10(2), (4) and (5) of the Interpretation Act).

Which contrary intention is not detracted from or dimirished by construing section 100(2) in averall
context, including by reading it with section 23(1)(h), section 25(2)(h), section 28(c) and -section
84(1)(i) of the MPRDA.

See Latib v The Admirdstrator, Trarnsvaal 1969(3) SA 186 (T), at 190H — 191A; Howick District
Landowners Association v Umngeni Municipaiity & othiers 2007(1) SA 208 (SCA) at [19] =21},
Probably for good reason — the resporidents had not made out any case in their papers that the 2010
Charter had binding effect as & regulation. The 2010 Charter had, moreover, been issued with
express reliance on section 100(2) of tiie MPRDA. See Minister of Education v Harris 2001(4) SA
1287 (CC) at [15] ~ [18]; Administialewr, Transvaal v Quid Pro Quo Fiendomsmaatskappy
{Edms) Bpk 1977(4) SA 822 (A) al 841A — G Howick District Landowners Association v
Umngeni Municipality & others 2007(1) SA 206 (SCA) at [22].
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Government Gazetle, make regulations regarding “any other matter the regulation of which
may be necessary or expedient in order to achieve the objects of this Act”. | do not on any
reasonable congiruciion of the subsection discern any power on the part of the Minister by
regulation to impose cbligations on the holder of & mining right regarding its ownership or
manner of composition with reference to HDPs or HDSASs in addition to or different from the
terms and conditions that applied at the lime of the mining right being granted. There is no
scope for the Minister by way of regulation to prescribe further or new terms and conditions
applying to a mining right that purport fo diminish or limit the rights that accrued to the holder
when the mining right was granted, or by regulation tc specify or bring about that non-
compliance with such new terms and conditions would render the mining right potentially

susceptible to suspension or cancellztion or the holder thereof to prosecution.

The arguments presenied to this court on behalf of the friends of the coutt and the
respondents alike proceeded from the premise thatl the 2010 Charter was validly issued in
accordance with section 100(2). Counsel appearing for Serodumo argued that the charters
are “other measures” as referred to in section 8(2) of the Constitution that are ... designed
fo protect or advance persons, or categories of persons, disadvantaged by unfair
discrimination ,..". Thal is no doubt correct, but it does not of itself give the charters binding
coercive legal efr;ec‘t. The principle of legality, as a subset of the rule of law, dictates that any
coercive fegal measure taken by the siate must be authorised by law.¥ Section 9(2) of the
Constitution has, quite obviously, to be read in conjunciion with section 9(1) that provides
that “(e)veryone is equal before the law and has the right to equal protection and benefit of
the law’. Section S(2) of the Constitution ie a provisc to or qualification of section 9(1) to
allow for legislative and other measuras o be taken that may protect or advance persons

disadvantaged by discrimination, or categories of such persons, even if such measures may,

Affordable Medicines Trust & others v Minister of Health & others 2006(3) SA 247 (CC) at [48) to
[50).
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conceivably, operate contrary to the right o equality specified in section 9(1). Any action or
conduct of the state (or others) "designed” with the chjects referred to in section 8(2) of the
Constitution in mind, does not achisve legality merely because of the design behind it. The
relevant measure, legislative or otherwise, has to be authorised by law that passes muster in

terms of the Constituiion.

The argumenis presented on behali of the respondents and the friends. of the court were
further to the effect that an impliad obligation has to be construed from section 23(1) of the
MPRDA imposing a self-standing abligatios; on the part of the person or entity to whom 2
mining right may be issued to comply with “the charter contemplaied in section 100(2).
These arguments relied, essentially, on the overall “scheme” of the MPRDA as reflected
principally in terms of section 2 of the Act, interpreted in accardance with the provisions of
section 4(1) thereof and section 38(2) of the Constitution, which, so it was argued, imposes a

binding and on-going obligatiors on the hoiders of mining rights to comply with the charters.

I cannot on the basis of reasonable interpretation in the light of sl relevant and potentially
relevant provisions of the MPRDA, including its long tille and preamble, and with due regard
to the spirit, purport and objects of the Biil:of Rights contained in theVCAonstituﬁon, construe
section 23, or, for that matter, seciion 25, as imposing .any sali-standing obligation on the
holder of a mining right to comply with “tie charfer contemplated in section 100", in whatever
incarnation, in circumstances where no stich obligation had been imposed in the mining right

at the time when the mining right was granted.







CONCLUSION

106.

107.

108.

109.

| am on the basis of the conclusions that | have reached, as set out above, satisfied that the
Chamber is entitled to declaratory retiel broadly in accordance with the orders that it seeks in

terms of its amended notice of motion.

The Chamber in terms of its amended notice of motion did not seek any declaration
regarding the validity of the 2010 Charter as “the charler contemplated in section 100" as
referred to in section 23(1)(h). | am hesitant to sanction the issuing of a declaratory order
that may suggest that “the charter contemplated in section 100", as referred to in section
23(1)(h) of the MPRDA, includes reference to the 2010 Charter. In the circumstances of this
matter, however, granting relief that refers to the 2010 Charter is warranted. That should not
be understood to suggest that the 2010 Charter was validly issued in terms of the provisions
of section 100(2) of the MPRDA, nor that it is “the charter contemplated in section 100", as

referred to in section 23(1){h) of the MPRDA.

In all circumstances this is quite possibly @ matter in relation to which an order that each
party should pay its own costs could be appropriate. However, we were not addressed on

the issue and, accordingly, the costs order that | propose follows the result.

Accordingly, the following order is made:

1. In this order:

1.1 The terms “the MPRDA" and “the Act” refer to the Mining and Petroleum Resources

Development Act, 2002;
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The term “the Criginal Charter’ refers to the “BROAD-BASED SOCIO-ECONOMIC
EMPOWERMENT CHARTER FOR THE SQUTH AFRICAN MINING INDUSTRY"
published in terms of Government Notice No 1639 of 2004 in Government Gazette

28661 of 13 August 2004;

The term “the 2010 Charter” refers to the “AMENDMENT OF THE BROAD-BASED
SOCIO-ECONOMIC EMPOWERMENT CHARTER FOR THE SOUTH AFRICAN
MINING AND MINERALS INDUSTRY" published in terms of Government Notice No

828 of 2010 published in Government Gazette 33573 of 20 September 2010;

The term “HDP" refers to “historically disadvantaged person” as defined in section 1

of the MPRDA;

The term “HDSA” refers to “historically disadvantaged South African” as defined in

the Original Chanter and the 2010 Charter,

The term “old order mining right” refers to an “old order mining right” as defined in

Schedule I} to the MPRDA;

The term “converted mining right” refers to an old order mining right that has been

converted to a mining right in accordance with Schedule It to the MPRDA;

It is declared that:

Once the first respondent or her/his delegate is satisfied in terms of section 23(1)(h)

of the MPRDA that the grant of a mining right applied for in terms of section 22 of the
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Act will furiher the objecis referred to in section 2(d) and (f) of the Act in accordance
with “the Charter referred to in section 160", as referred to in section 23(1)(h) of the
Act, and has granted the mining right appiied for, the holder thereof is not thereafter
legally obliged to restore the percentage ownership (howsoever measured, inter alia
wholly or partially by attributabie units of South African productiorn) controlled by
HDPs or HDSA's to the 26% target referred to in the Original Charter and in the 2010
Charter where such percentage falls below 26%, unless such obligation is specified
as an obligation in the terms and conditions stated in the right, as referred to in

section 23(6) of the MPRDA,

Once the first respondent or his deiegate converts an old order mining right in terms
of item 7(3) of Schedule Ii to the MPRDA and the holder of such converted mining
right complies with the undertaking provided in terms of item 7(2)(k) of Schedule I,
the holder of such converied mining right is not legally obiiged to restore the
percentage ownership (howsosver measured, among others, wholly or partially by
attributable units of South African production) controlled by HDPs or HDSAs to the
26% target referred to in the Original Charter and in the 2010 Charter where
thereafter such percentage fzlls below 26%, unless such obligation is specified as an
obligation in the' terme and conditions stated in the mining right, as referred to in

section 23(6) of the MPRDA,

A failure by a holder of & mining right or converted mining right to meet the
requirements of the Criginal Charter or of the 2010 Charter does not constitute a
breach of a material term of condition of the mining right for the purposes of section
47(1)(a) of the MPRDA, and further does not constitute an offence for the purposes

of sectiont 98(a)(viii), read with section 99, unless an obligation to meet such a
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reguirement is specified as an obligation in the terms and conditions stated in the

mining right, as referred fo in section 23(6) of the MPRDA;

Neither the Original Charter nor the 2010 Charter requires the holder of a mining right
or converted mining right to contnue to enter into further HDP or HDSA
empowerment transaclions to address losses in HDP or HDSA participation or
ownership cnce the 26% participation or ownership level as referred to in clauses 4.7
and 4.8 of the Original Charter has been achieved, unless such obligation is specified
in the terme and conditions stated in the mining right, as referred to in secticn 23(6)

of the MIPRDA,;

Paragraph 2.1 of the 2010 Charter does not retrospectively deprive holders of mining

rights or converted mining rights of the benefit of:

2.5.1 ihe capacity for offsets which would entail credits/offsets to allow for flexibility

as referred to in clauses 4.7 and 4.8 of the Original Charter;

252 the continuing consequences of empowerment transactions concluded by
them after the coming into foice of the MPRDA, as referred to in clause 4.7 of

the Original Chaiter,

2.5.3 the right, where a holder has achieved HDP or HDSA pariicipation in excess
of any set target in a particular operation, to utilise such excess to offset any
shortfall in its other operations, as referred to in clause 4.7 of the Original

Charter;
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2.5.4 the entitlement to offset the vaiue of the level of beneficiation achieved by the
holder against its HDP or HDSA ownership commitmenis, as referred to in

clause 4.8 of the Original Chaiter; and

2.5.5 all forms of ownership and participation by HDPs and HDSAs as referred to in

the Original Charter;

2.6 Paragraph 3 of the 2010 Charier does not serve to render hoiders of mining rights “in
breach of the MPRDA and subject to the provisions of Section 47 read in conjunction

with Sections 98 and 99 of the Act’ as it expresses itseli to do.

3. The respondents shall pay the applicant's costs of the application, such costs to

include the costs of two counsei.

/;Zé /;/{; s
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Siwenau J; (dissenting)

INTRODUCTION

[110] | have read the judgment of Barriz Al

[111] The judgment deparis from the premisa that

[111.1]

[111.2]

[111.3]

[111.4]

this dispute and the orders sought by the appiicant can only be
understood in the context of the provisions of the Original Mining
Charter and the amended 2010 Mining Charter;

the transitionzl arrangements in Schedule Il are to be elevated beyond
the intended purpose. it reasons that a Mining Charter will only apply to
mining rights granted under section 23(1) and not fo a converted old
order right under ltem 7(2)(f) and (k) of Schedule i because ltem 7 and
Schedule Il only refers to section 2(d) and (f) but not to the Mining
Charter itself; and

whether there is an obligation on mine right holders to maintain HDSA
ownership is dependent on whether the obligation arises from the
terms and conditions to which the right is subject. | am of the view that
this is contrary to the S8CA decision in Minister of Mineral Resources
Corporation v Mawetse™

| respectfully differ frem the main judgment, as a matter of
constitutional principle that measures to redress an inequitable past
equate to or are to be construed as “coercive lega!l measures” of any
kind ~ and - it is not the approach adopted by the Applicant and the
Respondents to the dispuie.

[112} In my respeciful view, the epicenier of the disagreement between the parties stems

from:
[112.1]
[112.2]

the interpretation of the MPRDA,
the connection beiwean the MPRDA and the Mining Charter; as well as

8 [2015] ZSCA 82
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the nature and extent of the powers of the First Respondent to amend

=
-
X
o

and enforce a Mining Charter, manifest in the amended 2010 Mining

Charter he seeks to enforce.
The first dispute is about the iega! efiect of HDSA ownership targets set out in the
Mining Charter (s) and the Score Card Separately from that, is the dispute about the
method of the calculation of HDSA ownership, patent in the differences in the
method of calculaticn, between the Original Charter and the 2010 Mining Charter.
in my respectfu! view, to determine whether a mine right holder is compelled to
maintain the 26% HDSA ownership, if is necessary to interrogate the foundation or
source of that obligation, and, confirm or dismiss its extant. This directly implicates
whether & Mining Charter developed under the MPRDA is intended to be binding, is
law and therefore enforceable under the MPRDA or is intended to be a guideline as
argued by the applicant. The answer to both questions is at the root of whether a
breach of the Mining Charler transiates o a breach of the MPRDA. To sever the
Mining Charter from the MPRDA cuis it from its source, deftly denies the issues
presented before this court of their proper context and circumvents the complex legal

question of their interpretation, which is the very genesis of the dispute.

[115] The gravamen of this case centres on sections Z(d) and(f), section 23(1)}(h), tem 7

[116)

Schedule Il and sections 100 (2)(a) and (2)(b) read together with the objects of the
MPRDA and section 25(h). Notwithistanding subsequent amendments to the MPRDA
referred 10 in the main judgment, the substance of these core provisions has
remained the same from inception.

The main judgment draws a distinction between Mining Charter obligations of mine
right holders granted under section 23(1) and those of the holders of old order rights
under ltem 7 Schedule It | disagree with this approach. | am of the view that the sole
aim of ltem 7 Scheduie I was to marshai a transitional arrangement, which was time
bound. It was not intended tc create paraliel mining rights. Once converted, all the
mining rights are subject to the same regulatory regime under the MPRDA and
monitored under the same provisions of the MPRDA. In my respectful view, the
applicant correctly approached the Mining Charter obligations requirements relating
to the holders of both rights as if they applied similarly. This is because the details of
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what the older order mine right holder must comply with in terms of section 2(d) and
(f) can only be undersiood by reference o the pravailing Mining Charter.

The applicant initially sought to set aside ssiected provisions of the 2010 Mining
Charter. The material question was whether the First Respondent is empowered to
impose fresh obligations on mine right holders through the amended 2010 Mining
Charter, and, therefore acted ultra vires the empowering provisions under the
MPRDA. The initial relief impugned the legality of the First Respondent’s action in
amending and publishing the 2010 Mining Charter. it called to question the validity of
the 2010 Mining Charter.

The about-turn by the applicant midway the application proceeding is an acceptance
of the validity of the 2010 Mining Charier as it remains unchallenged in line with
Oudekraal Estates (Pty} Lid v Cify of Cape Town and Others. The applicant was
emphatic that it does not seek to invalidate the 2010 Mining Charter. As a result, the
amended relief confines the remit of this court only to a determination of whether the
amended 2010 Mining Charter can be applied refrospectively and no more.

Contrary to Barrie AJ, | observe that the Interpretation Act is under review™ as it has
not been amended in 60 years. Ceriain of its provisions may not be compatible with
the constitutional dispensation. | align with the view that section 10(3) of the
Interpretation Act is compatible with a general authorisation to amend statutory
instruments provided the amendments do not apply retrospectively.®°

This court is faced for the first fime with the task of determining the transformation
obligations of an imporiant sector in the Scuth African economy. The issues raised
also call to question the legal standing ¢f the Mining Charter (and other Charters)
within the existing hierarchy of legisiation under the new constitutional dispensation.
The significance of this task means this court is duty bound to do its utmost to
account in full, io the degree relevant, the arguments raised before it and resolve the
legal dispute. The fundamental difference in approach as well as the conclusion
reached in the main judgment necessitate that | elucidate the reasons for my

departure and the provide separate reasons for the order | propose.

* See the South African Law Reform Comimission Paper 08/2617
% See Prof Du Flessis Interpretation of Stetutes
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BACKGROUND

The parlies are as defined in the main judgment. Save to note that the First Respondent,
the Minister of Minerais and Resources, as a member of the cabinet is part of the
administration primarily concerned with the implementation of legislation. He also has the
functions and powers set out in Section 85(2) of the Constitution.?’

Secondly, Serodumoe confined its submissions to the obligation of the mine right holder to
‘top-up” & diminution in the HDSA ownership as well as o whether a breach of the Mining
Charter is a breach of the MPRDA. It made no submissicns on the calculation of ownership
or the legality of the First Respondent's action in amending the Original Charter. The NEF
made submissions on the Broad-Based Black Economic Empowerment Act 53 of 2003
(BBBEE Act) and the approach the Couri should adopt to the interpretation of the MFRDA.
Pursuant to the powers conferred by section 100 of the Minerals and Petroleum Resources
Development Act 28 of 2002 (MPRDA), the First Respondent developed and published the
Broad-Based Socio-Economic Empowerment Charter for the Mining and Minerals Industry
(the Original Charter). To give effect {0 the empowerment objectives of the MPRDA, the
Original Charter recorded a commitrment by siakeholders i0 meel a transfer of 26%
ownership of mining assets to Historically Disadvantaged South Africans (HDSA) by each
mine right holder. The cwnership target of 268% by HDSA's was o be achieved in two
phases, namely, 15% of HDSA ownership by 2008 and 26% of HDGA ownership by 2014,
Progress in meeting the empowerment objectives by the mining industry and the impact of
the Original Charter in realizing these objectives was {0 be reviewed by 2009. Following a
review, in 2010, the First Respondeni revised and amendad the Originai Charer. Even

® Section B5(2)(e) of the Constiiution which provides that
"The President exercises the executive authority, together with the othar members of the Cabinet, by —

(a) implerienting national legislation except where the Constitution or an Act of Parliament provides olherwise;
(b) developing and implementing national policy,;
{¢) co-ordinating the funclions of state depanments and administrations;
(d) preparing and initiating legislation; and
(e) performing any other executive funclion provided for in the Constitution or in national legistation.”
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though the ownership targét of 26% by HDSA was retained, the First Respondent changed

the principles for calculating the HDSA ownarship.

The Applicant and the Respondents disagrae about the extent to which empowerment

objectives of the MPRDA and the Mining Charier have been met The Respondents

contend that in calculating compiiance with the 26% HDSA ownership, mine right holders
incorrectly included the “Once Empowered - Always Empowered” principle. They also
contend that the review conducted in 2005 revealed that HDSA ownership was
conceritrated in the hands of few anchor pariners and Special Purpose Vehicles (SPV's)
with & handful of beneficiaries, contrary to the spirit of the Freedom Charter and the Mining

Charter.® They contend that the empowerment objectives have not been met® as a

result. This application is one of three appiications®™ brought by the Applicant against

the Respondents.

The nub of the application, in so far as the purported obligation to maintain the 26% HDSA

ownership and the ability by the First Respondent to enforce the Mining Charter provisions

through the cancellation and penalty provisions of the MPRDA, concerns a determination
of the nature and ambit of First Respondent's powers under Section 100 (2) of the MPRDA.

Flowing from the inlerpretstion of the MPRDA and the determination of the First

Respondent’s powers, the question posed before this Court is whether a Mining Charter is

intended to be “law” or policy. Simukaneocusly, the Court is asked to determine the

principles for the calculation of the 25% HDSA ownership in terms of the 2010 Mining

Charter. The legal questions identified are whether:

[126.1] the power to develop a Mining Charter, includes a power to amend it, and,
whether the First Respondent breached the principle of legality in Publishing
the 2010 Mining Charter by exercising powers not conferred to him (“the ultra
vires claim”).

[128.2] a breach of a Mining Charler published under the MPRDA translates to a
breach of the MPRDA. This translates to whether the First Respondent can

¥ Chamber of Mines of South Africa v The Mingter of Minerzl Resources and The Director General,
Departiment of Mineral Resources, Case No 71174/2017, Chamber of Mines of South Africa v The Minster of
Mineral Resources and The Direcior General, Department of Mineral Resources, Case No 43621/17
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lawtully enforce the transformation objectives in Section 2(d) and () of the
MPRDA and the Mining Charier under Section 47 of the MPRDA. (‘the legal

enforcement of the Mining Charter”)

[126.3] the Respondents can apply the amended 2010 Mining Charter provisions to

[127]

[128]

[129]

mining rights granted prior o the amendment ("retrospective application”™) and
whether the First Respondent can rely on consent by the Applicant (or its

members) {o the refrospective application. (retrospective application claim”)

The disagreement aboul the methed for caleulating the HDSA ownership is that the
amended provisions of the 2010 Mining Charler either bring the mine right holder above or
helow the 26% HDSA ownership farget depending on factors accounted for. A declaratory
order is sought on whether once issued with & mining right:

[127.1] a mine right holder, has a perpatual obligation to retain and preserve the 26%
HDSA ownership throughout the life of the mining right, and is consequently
legaliy obliged to “top-up” HDSA percentage ownership in cases when it has
been diluted or exited, and

[127.2] a mine right holder can apply the continuing consequences of previously
concluded ocwnership transactions. This concerns the application of the "Once
empowered, always empowered principle”. The application of the principle
would vary the determination of whether HDSA ownership must be held
throughout the life of the mining right [ if found by the Courl to be the legal
position] and requirement to "top- up” diluted HDSA ownership.

The above issues affect ceriainly shout the mine right hoider's compliance obligations

under the MPRDA and the Mining Charer. They also afiect the HDSA ownership

composition and siructure of mine right holders.

The application was brought by agresment belween the parties, because both consider it

necessary for the Court to declare what the empowerment obligations of mining right
holders are.® The issues before the Court are fundamental for the attainment of the

fransformation objectives envisaged in the MPRDA as well as the need io attain regulatory
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certainty for the effective functioning of the mining industrty®™. The motivation for seeking a
declaratory order, is to clarify the legal interpretation of the provisions in the MPRDA, to
avoid a multiplicity of applications by each mine as and when it was told it is not compliant.
Regarding the transformation requirements at issue, the applicant approached the
requirements relating to the grant of the mining rights under section 23(1) as if they applied

similarly to the conversion of the old order rights under liem 7 Schedule ii.

THE PROVISIONS OF THE ORIGINAL CHARTER AND THE 2010 MINING CHARTER
The 2004 Mining Charter (the Originai Charter) was published in the Government Gazetie
GN 1639 in GG 2661 of 13 August 2004, It reflects names of various stakeholders® who
were party to its development. The stakeholders included the Applicani. it records that, it is
the outcome of a process of consultation initiated by the First Respondent. In this sense, it
is & product of industry cooperation.

The Original Charter recognized both active®™ and passive®™ forms of ownership. The
Applicant submits that the Original Charter is faithful to Section 100 of the MPRDA in that it
is not prescriptive. It states that:

[131.1]  The mining industry agrees to achieve 26% HDSA ownership of the mining industry

assets in 10 years by each mining company;

* The MPRDA Amendment Bill has been at limbo since 2014™. It was sent back for revision due to
aliegations that it contained unconstitutional provisions.

* The Department of Minerals and Energy, The Chamber of Mines of South Africa, The South African Mining
Development Associgtion and the National Union of Mineworks,

% Active Involvement through HDSA controlied companies (50 % plus 1vote) which includes management
contral or Strategic joint ventures or partnerships (25% olus 1 vote) including management agreements with
joint management; Collective Investment through ESOPS and mining dedicated unit trusts majority owned by
HDSA's.

¥ passive Involvement {< 8% up to 100%) ownership with no involverment in management, e.g. ESOPs; 1t
could also be measured by market share as measured by attributable units of South African production
controlled by HDSA"s with capacily for offset which would entail credit/ offsets to allow for fiexibility.
Continuing consequences of previous deals weuld be inciuded in calculating such credit offsets in terms of
market share as measured by market share of attributable units of production.
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{131.2] That where a company has achieved HDSA participation more than any set target, in a
particular operation then such excess may be uliized to offset any sherifall in its
operations;

[131.3]  Staksholders agree to meet afler every five years o review the progress and fo

determine what {urther steps, if any, need io be made to achieve the 26% target

[132] The 2010 Mining Charier was published in the Government Gazelle GN 838 GG 33573 of
20 September 2010. lts publication foillows a Mining Charter impact Assessment Report
dated October 2008 by DMR. It constitutes an amendment of the Original Charter. The
alterations in respect of the meaning and calculation of the HDSA ownership are contained
in Clause 2.1, 2.3 and 3 respectively and stale as foilows:

“2.1 Ownership
Effective ownership is a requisfle instrument fo effect meaningful integralion of
HDSA into the mainstream economy. In order io achieve a subsiantial change in
racial and gender disparities prevalent in ownership of mining assets, and thus pave
the way for meaningtul parficipation of HDSA for aftainment of sustainable growth of
the mining industry, stakeholders commit fo —
¢ Achieve & minimum target of 26% percent ownership to enabie meaningful
economic parficipation of HDSA by 2014
= The only offsstting permissible under the ownership element is against the
value of beneficialion, as provided for by section 26 of the MPRDA and
elaborated in the mineral beneficiation framework
o The continuing conseguences of all previous deels conciudad prior o the
romulgation of the Minera!l and Fefrofeum Resources Development Act, 28
of 2002 would be included in caloculating such crediis /offset in terms of market
share as measured by atlribytabile units of production

2.3 Beneficiation

Mining companies may offsef the value of the level of beneficiation achieved by the
company against & portion of its HDEA ownership requirements nol excesding 11
percent.

3. Non-Compliance




Ny
Non compliance with the provisions of the Charler and the MPRDA shall render the
mining company in breach of the MPRDA and subject to the provisions of Section 47

read in conjunction with section 88 and 8¢ of the Acl”

{133} The Parliamentary Portfolic Committee on Mineral Resources undertook public hearings

[134]

[135]

[136]

with stakeholders, mining communities and mine workers to asceriain public awareness of
the revision. In November 2011, hearings were also conducted with the Top 10 Mining
Companies on the implementation of the Mining Charter 2010, including the Applicant.”
The Applicant alleges that based on the targets in the Original Charter, the DMR had
agreed that 90% of the mines measured not only met the farget of 26% HDSA ownership
but had in fact exceeded it, bringing HDSA ownership up to 32.5% on average. It further
alleges that DMR had not counted transactions from which HDSA’s had sold out, or which
had otherwise come to an end. In addition, the 2010 Mining Charier requires that
transactions should include an employee share-ownership program and community groups,
in addition to one or more BEE entreprencurs’ .

INTERPRETATION OF THE MPRDA

The Applicant and the Respondents agree that the MPRDA is founded on the vaiues of the
Constitution. One of its main objects is to redress and advance equitable access to the
country’s mineral resources. They aiso agree that the MPRDA regulates the mining industry
which is a vital component of South Africa’s economy in terms of contribution to Gross
Domestic Product (GDP) and job creation. This view accords with the Constitutional Court's
decision in Minister of Minerals Resources and Others and Sishen Iron Ore Co (Pty) Lid
and Another’? (Sishen).

The significance of the objects of the MPRDA is reinforced by Section 4(1) which states in

imperative terms that:

" National Assembly Report of the Porticlio Commitise on Mineral Resources on public hearings on the
Mining Charter dated 5 June 2013

n Depariment of Mineral Resources, Assessment of the Broad-Based Socic-Econamic Empowerment Charter
for the South African Mining Industry {Mining Charter), May 2048, pp37-3§;

" Minister of Minerals Resources and Others and Sishen fron Cre Co (Ply) Lid and Another 2014 (2) SA 603
(CC)
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“When inferpreting a provision of this Acl, any reasonable interpretation which is
consistent with the objecis of this Act mmust be preferred over any other interpretation
which is inconsistent with such objsets” (my emphasis)
An important lens for the interprefation of the MPRDA is in Agri SA v Minister for Minerals
and Energy (Agri SA)™. The Constitiutional Court held that the MPRDA constitutes an
overhaul of decades of a mining reguiatory regime foundsed on common law and private
property law. A structural and institutional change was effected. The dictum by Jusfice
Froneman validates the overhaul of the institutional legat framework™. | also points to the
unigue and all-encompassing reach of the MFRDA when he states that:
“The MPRDA is not legisiation that explicitly seeks to give effect to and circumscribe
a fundamental right in the manner of, for example, the Promotion of Adminisirative
Justice Act, Promotion of Access fo Informnation Act or the Labour Relations Act, but
in my view, its provisions need io be itterpreted in a manner that is best consistent
with § 25. An interpretation that best accords with the spirit and purport and objects
of s 25 are what is called for.”®
Over and above the inherent power of the Court to develop the common iaw under section
173 of the Constifution, section 38(2) of the Constitution demands that the MPRDA be
interpreted through the prism of the Bill of Righta and prormote the spirit, purport and objects
of the Bill of Rights. In Agri SA™® Justice Froneman pertinently highlights the challenge of
interpreting ftransformative legisiation and elucidetes the construction between the
Constitution and the MPRDA, abbeit in that case, it was in the context of property rights.
Under the MPRDA, transformation in the sphere of mineral and pefroleum law is not

underpinned by a single Constitulionad right but by all the values embodied in the

® Agri SA v Minister for Minerals and Energy 2013 (4} A 1(CC)

" Agri SA para 91 states: | acknowledge that there is no precedent for this approach. That is because tiis
Court is faced for the firet time with lsgislation that sseks to effect an institutional change to the legal regime
thal applies o the exploitation of this counfry's mineral and pefroleurn resources. Large -scale
transformational legislation of this nature presents challengss of a special kind. There is no binding precedent
of this Court that precludes a new and fresh approach {o the issue.” (foolnotes omitted)

" Agri SA para 85

"8 Agri 84 para 85 and 91
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Constitution’ which include but are not limiled to, Property, Equality, Dignity, Socio-
Economic Rights, Environmental Rights, and Fair Adminisirative action.

| have taken account of the Constituticnal Court cases referred to above as well as the
decision in Holomisa v Argus Newspapers Lid'™® that the Constitution has changed the
context of ali legal thought in decision-making in Souih Afiica™. In addition, | have taken
account of the decision in Matiso v Commanding Officer Port Elizabeth Prison®™ (Matiso) by
Froneman J (as he then was) where he held that the Constifution has also had a decisive
impact in the conventional hierarchy and status of all legal rules and legislation in South
Africa.

implicitly, these decisions convey that on the facts of the current case, in interpreting the
MPRDA and the First Respondent's powers, i must have regard of the Constitutional
scheme, and distill the underlying Constitutional value(s) inherent in the disputed questions
where applicable. | am enjoined 1o apply an interpretation that accords with both the objects
of the MPRDA and the spirit and nurport of the identified Constitutionz! value(s). As stated
by Mahomed Jin Sv Mhlungu® constitutionatism i a far more chailenging enterprise than
that required of ordinary legisiative interpretation.®* The complexity and interlinked issues
in this application demand that they are not shoehomed into & narrow basis. Ultimately,
whatever interpretation | arrive at must pivot towards taking the objects of the MPRDA
realizable.

CHALLENGE TO THE FIRST RESPONDENT'S POWERS

The backbone of the Applicant's argument is predicated on the foundation that the power
conferred by section 100 {2)(a) to develop a Mining Charter is administrative in nature. The
Applicant contends that the Mining Charter is a policy guideline. There is to be flexibility in
its application,

The premise that the power conferred is administrative, aiso informs the Applicant's

challenge of the First Respondent's power to amend the Original Charter and publish the

" prof. Elmarie Van der Schyff, Froperly in Minerals end Pefroleum (2016)

™ Holomisa v Argus Newspaper Lid 1996 (2) SA 588 (W)

™® Khumalo and Others v Holomisa 2002 (5) SA 401 (CC)

8 patiso v Commanding Officer Port Elizabeth Prison 1994 (4) SA 592 (SE) af 597 G- H
3 S v Mhiungu 1995 (3) SA 867 (CG)

8 5 v Mhlungu 1995 (3) SA 867 (CC) para 88 - 92
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2010 Mining Charier. The Applicant submits that section 100 is the sole source of power for
the First Respondent. Section 100 authorized the First Respondent to develop the Mining
Charter within & six- month pericd. The First Respondent became functus officio once the
Original Charier was published. The First Respondant was nol authorized to amend the
Original Charter or to re-exercise the powers conferred or do so retrospectively. In this
regard, the First Respondent strayed out of the bounds of the enabling legislation.®

it is further submitted that If the First Respondent was o develop & new charter, he had o
comply with Section 8% of the MPRDA which provides for just administrative action. In this
regard, if the First Respondent's actions are administralive, they are not oniy subject io
Section 6(1)% of the MRPDA but also to the principle of lawfulness, reasonableness and
procedurai fairness applies. The Applicant relies on the decision in Minister of Mineral
Resources and Others v Mawelse (SA) Mining Corporation (F’r‘y)(f_.fcf)86 {Mawetse) where
the Court held that the granting of 2 mining right is a unilateral administrative act to support
both arguments.

The Respondents concede that the First Respondent was not exercising executive authority
or discretion but was acting on “instruction” from Parliament® in developing the 2010
Mining Charter. | have understood this 1o mean the First Respondent’s actions are founded
on a delegation from Parliament. in respect of the claim that the First Respondent haag to
meet the requirements of Section 6 of the MPRDA, the Respondents argue that the process

of the development of the Mining Charter was inclusive and involved all stakeholders. The

% Clause 4 states that the First Respondent may revise the Mining Charter &s and when the need arises.
Clause 3 desls with non- compliance with the provisions of the Mining Charter and the MPRDA shall render
the mining company in breach of the MPRDA and subject o the provisions of Section 47 read in conjunction
with sections 98 and 89 of the MPRDA.

¥ Section B of the MPRDA

B Section 6(1) of the MRPDA states that “Subject to the Promotion of Administrative Justice Act, 2060 (Act 3
of 2000), any administrative process conducted, or decision taken lh terms of this Act must be
conducteg or taken, as the cass may be, within a reasonable time and in accordance with the principles of

lawfulness, reasonableness and procedural faimess.”
& Minister of Mineral Resources and Others v Mawsise (SA) Mining Corporation (Ply){Lid) 2016(1) SA 308

(SCA)
% First and Second Respondent's Head of Argumeni Faragraph 1¢




S
process was not administratively unfair. The power o develop the Mining Charter does not

require consensus.

[145] 1 am of the view that distilling the nature of the powers conferred by Section 100 is the axis

146}

from which the questions in Paragraph [126.1] and [126.2] above can be resolved.
NATURE OF THE POWERS CONFERRED BY S8ECTIOR 1060
The First Respondent’s powers depart from the interpretation of Section 100 (2)(3)88 of the
MPRDA and dovetail on identifying the nature cf the function envisaged by Section
100(2)(a). This will also inform whether there is valid legal action by the First Respondent.
The Constitutional Court in Fedsure Life Assurance Lid v Greater Johannesburg Transitional
Metropolitan Councif®® (Fedsure Life) confirmed that:
‘it seems central to the conception of our conslitutional order that the Legisiature and
Executive in every sphere are consirained by the principie that they may exercise no
power and perform no function beyond that conferred upon them by the law"%°
Affirming the same principle in HOD Free State Department of Education v Welkom High
School and Others® (Welkom) it was held by Khampepe J that
“the rule of law does not permit an argan of state to reach whal may turm out fo be a
correct oufcome by any means. On the contrary, the rule of law obliges an organ of

a2

state fo use the comrect fegal process”

%8 Section 100{2){a) “To ensure the altainment of the Government's Objectives of redressing historical, social
and economic inequalities as stated in the Constitution, the First Respondent must within six months from the
on which this Act takes effect develop a broad based socio- economic empowerment Charter that witl set the
framework for targets and timetable for effeciing the entry into and active participation of historically
disadvantaged South African into the mining industry, and allow such South Africans to benefit from the
exploitation of the mining and mineral resources and the bensficiation of such mineral resources.”

Section 100(2)(b) “The Mining Charter must set out, emongst others, how the objecis referred to in sections
2(c), (d), (&), ) and (i) can be schieved.”

 Fedsure Life Assurance Lid v Greater Johannesburg Transitional Matropofitan Councif 1998 (1) SA 374
(CC)

® Fedsure Life para 58
¥ Head of Departmen!, Depariment of Ediucation, Free Stale Province v Welkom High School and Another:

Head of Department, Department of Education, Fres Sfate Province v Harmony High School and Ancther
(Equal Education and Another as amici curiaej 2014 (23 BA 228 (CC)
* Welkom para 86
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147] The question is whether in developing the Mining Charter, the First Respondent implements
nationzl legisiation, or is authorized fo develop & kind of “legislation” or policy. The
Respondents are not explicit about the nature of the power or funciion conferred by the
section 100. They contend that the power {o develop policies derives directly from the
Constitution and Parliament cowd not have entrusied the First Respondent with a power to
develop a policy in terms of section 100{2}. As stated above,* this infers that the power
exercised is not derived from the executive authority envisaged by section 85 of the
Constitution.

148] The difficulty of categorization of decisions as “administrative” or other is evident from the
judgment of Sachs J in Minister of Health v New Clicks South Africa (Pty) LidP? {New Clicks).
I am mindful that the New Clicks decision does not decisively address the question whether
making regulations is an adrminisirative action and reviewable under PAJA. | am also mindful
that the Supreme Court of Appeai in City of Tshwane Melropofitan Municipality v Cable City
(Pty) Ltd® holds that making regulations constitutes “administrative” action.

148] In the case of the MPRDA the power to pass reguiation is conferred by section 107 (k) and
().°% it was common cause that the First Respondent has not prescribed regulations under
the MPRDA. Therefore, the decision in the Cily of Teshwane does not apply in the present
case. | agree with the Applicant that the power {0 develop the Mining Charter is separate
from that under section 107(K}(}). it is not a development of regulations under the MPRDA. |
am of the view that the separate allocstion of the function in section 100 amplfies the
distinct, separate and discrete nature of the provision and power conferred,

[150] To dissect the nature of the powers conferred, the decision of the President of the Repubfic

of South Africa v SARFUY(SAFRLY is instructive. The Court held that the source of the

% See Paragraph 30 Supra

¥ Minister of Health v New Clicks South Africa (Ply} Lid 2006 (2) SA 311 CC para 840 which refers ta &
continuum of acts.

* City of Tshwane Mstrapolitan Municipality v Cabie City (Pty) Ltd 2010(3} SA 580 (SCA)

® Section 167 (1) provides “The Minister may, by notics in the Government Gazette, make reguiations
regaraing

...{kKyany matter which may or must he prescribed for in {erms of this Act; and

...{1y any other matter tha regulation of which may be netessary of expedient in order to achieve the objects of
this Act"

¥ The Presidsnt of the Repubiic of South Africa v SAFRU 2000(1) 8A 1 (CC) para 141
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power argued by the Applicant is & relevani factor bul not & decisive one. The Court deemed
the character of the function and the subjsct matfer of the exsrcise of power relevant in
consideraiions. The Court locates administrative and policy matiers along a continuum. in
that formulation, the more closely connected the subject matter of the exercise of the power
is to the impiementation of legislation the more likely that the power will be classified
“administrative” in nature, The converse also applies, in thal: the more closely connecied the
subject matter of the exercise of the powar is o policy matters, the more likely the exercise

of the power will nol be adminisirative action.

151] The guideline by the Constitutional Court statas as foliows:

“As we have seen, one of the constitutional responsibiliies of the President and
Cabinet members in the national sphiere (and premiers and members of execufive
counciis in the provincial sphiere) iz to ensure the implementation of legisfation.
This responsibility is an administrative one, which is justiciable, and will ordinarily
constitute “administrative action” within the meaning of ¢ 33. Cabinet members have
other constitutional responsibilities as well. In particular, they have constitutional
responsibilities {0 develop policy and fo Initiate legisiation. Action taken in
carrying out these responsibifitics cannct be construed as being an
administrative aciion for the purposes of s 32 1t follows that some acis of
members of the executive, in both the national and provincial spheres of government
will constitute ‘administrative action’ as contemplated by section 33, but not alf acts

by such members wiil do 30,

Determining whether an action should be characlerised as the implementation of
legisiation or the formulation of policy may be difficult. It will, as we have said
above, depend primarily upon the nature of the power. A series of considerations
may be refevant to deciding on which side of the line a particular action falls.
The source of the power, though not necessarily decisive, is a relevant factor.
So, too, is the naturs of the power, its subject malter, whether it involves the exercise
of a public duty, and how closely if is related on the one hand fo policy matlers,
which are not administrative, and on ifie offier to the implementation of legislation,

which is. While the subject-malter of & power is nof relevant to defermine
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whether constifutional review s approgpriate, it Is relevant fo determine
whether the exercise of the power constiiutes administralive action for the
purpeses of s 33 Difficolt houndaries may have fo be drawn in deciding what
should and what should not be cheracterised as adnunistrative aclion for the
purposes of s 33 These will need fo be drawn carefully in the light of the
provisions of the Constitution and the overall constitutional purpose of an
efficient, equitable and ethical public adminisiration. This can best be done on

& case by case basis, (my emphasis} (fooinoles omitted)

When read with remarks by Froneman J in Agri SA, the formulation in SARFU  hints at the
multi-facet nature of the responsibiiiies of the First Respeondent under the MPRDA.
Therefore, | have taken accouni of the fuil context and the overall scheme of the MPRDA
instead of isolating the provisions of Section 100 from iis overall scheme. While the
language used in a statute is the first port of call in arriving at an answer, | have adopted
the purposive approach sanctioned by Mhiantla J in Roux v Health Professions Council of

South Africa and Another™ so as not to strip the provision from its full context.

in my view, the gateway to the answer lies in the meaning attached to “State

custodianship”® in section 3'°" which flows from the cbjective in section 2(a) to recognize

% SARFU para 142 - 143

® Roux V Health Frofessionals Council of South Africa and Another 2011 JOR 1132 para 19 states "The
primary rule in the interpretation of statutes Is to give effect to the object or purpose of the statute. The nature
of the stetile and the purpose for which it was enacted are imporiant when it comes to matters of
interpretation. This Court has embraced the purposive approach, whsreby statutory words must be
intarpreted in the context of the statute as a whole inciuding ite purpose. In Stopforth v Minister of Justice,
Veendendaal v Minister of Justice this Courl confirmed that “ever whers the language is unambiguous, the
purpose of the Act and cther wider coniextuai considerations may be invoked in 2id of a proper construction”
it follows therefore that the Act and regulations inust be given a purposive construction to give effect to their

principal aims and purposss”

1% Section 3 provides “Custedianstip of nation's mineral and petroleun resources
(1) Mineral and petroieum resources are the cornmon heritage of ail the people of South Africa and

the Staie is the custodian thereo! for the benafit of all Scuth Africans.
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the State's right to exsrcise sovereignty over alt the mineral and petroleum resources. The
custodianship of the State is & fundamsnial foundationa principle of the MPRDA, even
though curiously, it is left undefined. In my view the meaning, scope and breadth of the
power conferred by custodianship determines the character of the function, the subject
matter and in turn, the nature of the powers conferred on the First Respondent by Section

100.

By virtue of section 3(2), the Stale has the power and authority to “control”, “administer” and
“manage”’ mining rights. Custodianship evokes a broad all-embracing institutional principle.

{195 over

it confers the State with direciional authority'™, governing power and oversigh
mineral resources. Granting mining rights is inherent, but nevertheless, a constituent
component of the power o “control”. | am of the view that, the broad reach of custodianship

is beyond granting of mining rights. The granting of mining rights is an administrative

(2) As the custodian of the nation's mineral and pefroleum resources, tne Siate, acting through the
First Respondant, may-
(a) grant, issue, refuse, control, administer and manage any reconnaissance permussion,
prospecting right, psrmission to remove, mining right, mining permit, retention permit,
technical co-aperation permit, reconnaissance permit, exploration right and production right;
and
(b} in consuliation with the First Respondent of Finance, prescribe and levy, any fee payable
in terms of this Act. (Saction 3{2){b) substituted by section 3(a) of Act 48 of 2008 with effect
from 7 June 2013}
{3} The First Respondent must ensure the sustainzble development of South Africa’s mineral and
petroleum resources within a framewaric of national environmental policy, norms and standards while
promoting econcmic and social development.
{4) the State royalty must be determined anc levied by the Minister of Finance in terms of an Act of

Parliament. (Section 3(4) inserted by section 3{b) of Act 49 of 2008 with effect from 7 June 2013)

107 gections 107(k} and ()'% of the MPDRDA granis the First Respondent wide regulatory powers in respect
of “prescribed matters and matters necessary or expedient to achieve the objects of the MPRDA’

198 gection 25(h) of the MPDRA requires a mine right holder to submit annual reports detailing the extent of
the holder's compliance with the provisions of section 2(d) and (f), the Mining Charter conternplated in Section
100 and the Social Labour Plan, Section 28(c) require the holder of the mining right to submit to the Director
General an annuai report detailing the extent of the holder's compliance with section 2{d} and (f), the Mining
Charter contemplated in Section 100 and the Social Labour Plan.
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constituent part of custodianship.'™ When viewed aiongside the whole of the MPRDA,
there is an advisory Board structure created in Section 58, a division of functions between
each of the Minisier, the Director-General and the Advisory Board and a varying nature in
the roles by each. State custodial rights is a signpost tc a cornposite of multi-facet functions
and objectives the State should bear in mind when fulfilling the role set out in section 3(2).
Even though at first blush it seems that section 100 concerns implementation of legisiation,
the crux and subject matter of the function (of developing the Mining Charter to give effect
to the objects of the MPRDA) entails making of complex policy choices on how the MPRDA
objectives are to be achieved. When read against all the provisions of the MPRDA, the
character of the function of deveioping the Mining Charter tips the balance inherent in the
function to one of developing a legisiative instrument rather than one that entails
implementation of an administrative function under the MPRDA.

The MPRDA has distinctive and unique fealures which render it sui generts in nature. lt is
an omnibus repository to a variely of Constitutional Rignts. It efiects an institutional change
to the legal regime in respect of the tegai nature of mining rights and land rights, as well as
a change in the institutional structure and arrangemenis. The variety of functions and their
different nature, as well as the aillocation of these {unctions between the First Respondent
and other structures in the MPRDA are reflective of these changes.

Mawetse relied upon by the Applicant applies only to that aspect of the function relating to
the granting of mining rights. That part of the function is & constituent component of wider
custodial functions conferred on the Siate acting through the First Respondent.
Consequently, the developmeni of the Mining Charter is neither an administrative process
nor a decision envisaged by section § of the MPRDA. | find that the development of the
Mining Charter under section 100 iIs not an administrative act. As an administrative law
principle, the Functus Officio doctrine is a misconstruction on this formulation.

This determination does not however insulate the First Respondent from a challenge. As
stated in Albutt v Centre for the Study of Violence and Reconciliation,”™ those holding

public power may exercise il to achieve stated objectives only by employing methods that

4 1 am mindful that this view raises further questions of stale ownership of mines and mineral deposits as
well as the parameiers of state intervantion. in addition, the combination of the role of the state as reguiator,
governor and policy maker are functions that will require regolution in future,

195 Albutt v Centre for the Study of Viclence and Reconciliation and Others 2010 (3) SA 293 (CC)
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are rationally related to those objectives which must be in the public interest. Therefore, the
Firet Respondent’s actions, decision and choices must be within the parameters of fairness,
lawfulness and rationality which stand independently of legality and validity of his action. On
this legal principie and construction, the Mining Charter must be reasonable from

conception to implementation.

IS5 THE MINING CHARTER “LAW” OR A POLICY GUIDELINE?

[159] The genesis to this vexed guestion is that when the 2010 Mining Charler was published,

[160

compliance by mine right holders was evaluated based on the revised 2010 Mining Charter.
The Respondents applied it retrospectively. This resulted in minimum compliance by the
mining industry as the First Respondent viewed the results as a failure to comply with the
MPRDA_'%®

The Applicant submits that the Mining Charter under the MPRDA is not legislation, bui a
formal policy guideline mandated by Section 100(2). it submits that the Mining Charter is
intended to give an Applicant for a mining right & formal indication of what the First
Respondent will regard as “furthering” or “giving effect to” the objects of Sections 2 (¢), (d),
(&), {f) and (i} of the MPRDA. It should not be prescriptive nor specify that the objects in
Section 100 (2)(b) can only be achigvad in one way as the holder of the mining right may
have better ways of achieving the objectives. Doing so would be equivalent to treating the
objectives in Section 2(d) and (f) as if they were quotas. The Applicant further argues that
the reference to "framework for targets” in Section 100{2)(&) provides yet another indication
that the Mining Charier is a policy guideline. By the same token, the Applicant accepts that -

% The Applicant submitted that the revision in the 2010 Charter affected offsets which were disallowed, as
well as the recognition of the continuing consegquences of previously concluded transaction and required &
top-up of the diminution in the 26% HDSA ownership. A statement o this effect communicated o the market.
There was a fall in the market value of the shares in the mining indusiry, an indication that non-compliance
by the industry and regulatory uncertainty are a rmarket risk which can affect the long-term sustainability of

the industry.
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[162]

[163]

78
compiiance with the Mining Charter is an imperative but argues that compliance is
mandatory only at the time of the applicaticn for the mining right.

For this premise, the Applicant banks on Akani Garden Route (Ply} Ltd v Pinnacle Point
Casino {Pty) Ltd"" (Akari)
“..that laws, regulaticns and rules are legisfative instruments, whereas policy
determinations are not. As a matier of sound government, in order to bind the public,
policy should normally be refiected in such instruments. Policy determinations cannot

override, amend or be in conflict with laws (including subordinate legisiation).
»108

v

Otherwise, the separation belween Legisiaiure and Executive will disappear.
In opposition, the Respondents contend thal the Mining Charter is a form of legisfation
because it is published pursuant te section 100(2)(2). it is a condition for the granting of &
prospecting right, mining right and conversion of old order mining rights. The Respondents
submit that development of policies fali under the ambit of Executive powers, conferred by
the Constitution. Parliament could not give the First Respondent power to develop a policy
in terms of Saction 100(2)"%.
Cachalia JA writing for the appeal Court in the University of the Free State v Afriforum and
Another'™ (UFS), states that the halimark of a policy, which is to be gauged from the
language used, is that it is not prescriptive and is not binding. The enabling statute which is
its source does not create a legal obligation to comply. In the UFS case, for example, the
universities were free to depart provided there was justification for the departure. Hoexter,
on the other hand writes that legisiation is aboul implementing social policies intended to
advance the public interests.”" Legisiation applies prospectively; is intended to be in force
for an indefinite period and requires publication to be valid. Legislation may require further
administrative action for their apglication for example. The intention of the enabling

legislation and or the instrument at issue is apposite.

7 Akani Garden Route {(Fiy) Lid v Pinnacle Foint Casino (Ply) Ltd 2001 (4) SA 501 (SCA)

"% Akani para 7

"™ First and Second Respondent's notes on Oral Argument Para 18.1

"0 University of the Free State v Afriforum and Another 2017 (4) SA 283 (SCA)

™ Cora Hoexter Administrative Law in South Africa {2012) at 52
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[1641 The raison d'éfre for the MPRDA derives from the Constitutionz! obligation of the State to

[165]

[166]

redress, advance fransformation goals and eradicate inequality''”. The Sishen decision
refers to the Depariment of Land Affairs and Others v Goedgelegen Tropical Fruits™ which
pertinently states that remedial legisiation is “umbiiically linked” to the Constitution."™* In this
sense, Constitution, the MPRDA and the Mining Charter ghare the same vital attachment.
They derive their oxygen and the nutrients from the Constitution. Contrary to the Applicant’s
argument, locating the vital connection does not offend the principie of subsidiarity in my
view.

Even though the state has & fres hand in allocating mining rights, there is a pertinent
connection between the MPRDA, the Mining Charter and the granting of a mining right. The
Mining Charter sets out a timetable for effecting the entiy into the industry by HDSA’s. To
determine the intention of the enabling legisiation, 1 am of the view that section 23(1)(h),
section 100 (2)(a) and section 100(2)}(b} go hand in glove and must be read together. Under
section 23(1)(h), the First Respondsnt is obliged o grant the mining right in terms of the

directory provision in section 23(1}(h) if:

“‘the granting of such right will furiher the objects referred to in Section 2(d) and (1)
and in accordance with the Mining Charter confemplated in Section 100 and
prescribed social and labour plan”

Section 100 (2)(a) mandating the development of the Mining Charter provides that:
“To ensure the attainment of the Government’s cbjectives of redressing historical,
social and economic inequalities as sisled in the Constitution, the [First Respondant]
must within six months from the date on which this Act takes effect develop a broad
based sccio-economic empowernnant Charier that will set the framework for the
fargets and ﬁméa‘abi& for effecting the entry info and aclive participation of
historically disadvantaged South Africans inio the Mining industry and allow South
Africans lo benafil from the exploitation of the mirung and mineral resources and the
beneficiation of such mineral resourees.”

Section 100 (2)}{b) states that:-

Y2 Sishen para 460
" pepartment of Land Affairs and Others v Goedgelegen Tropical Frujts 2007 (8) SA 198 (CC)

"™ Goedgelegen para 53
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“The Charter must set out, amongst others, how the objects referred to in section 2

(d}, (), (e}, () and (i) car be achieved.”

[167] Much was made in argument that the construclion of section 23(1)(h) has a drafting error

[168]

[169]

because of the use of the wording “and in eccordance with,” It was argued that it should
have read “and shali be in accordance with”, alternalively that a comma should have
been inserted afier “and”. The use of the words “and in accordance with” conveys that
compliance with the Mining Charter is in addition to {he provisions stipulated in Section 2(d)
and (f). The Applicant accepted that an applicant for the mining right must comply with two
hurdies, the objectives in 2(d)and (fj and the Mining Charter. The concession is correctly

made.

It is evident from section 23(1){h) read fogsther with section 100(2)(b) that the details of
what renders the objects of the MPRDA realizable are entrusied to the First Respondent
through the development of the Mining Charter. The Constitutional Court in the Government
of the Republic of South Africa. & Others v Groothoom & Others''® (Grootboom) confirms
that it is constitutionally competent for the precise "confours and content of the measures fo
be adopted”® to be entrusted to the legislature and the executive, who must ensure that
such measures are reasonable. Therefore, section 100(2)a) gave the First Respondent a

“free hand” to develop the “contours and content” of the Mining Charter.

The substance and content of what an applicant for 2 mining right or the Respondents
should consider in assessing an application under Section 23(11)(h) cannot and could not be
kniown fully, but for the details in the Mining Charter. Even though the ultimate evaluation of
an applicant's success in meeting the objectives in Sections 2{d) and (f) can only be
determined in the fuiure and in due course, a prospective applicant for a8 mining right must
show that the granting of the mining right to it will further ihe objects of the MPRDA.
There can be no doubt that Section 100{2){(b) envisions that details of what entails
compliance with the objectives in Section 2(d) and (f) be articulated in the Mining Charier.
Neither an Applicant nor the Respondenis can ignore the requirements in 2(d) and (f)
stipulated in the Mining Charter wher: considering an application for mining rights. The use
of the conjunction “#” indicates the conditional or contingent naiure of the grant of the

& Government of the Republic of South Africa. & Others v Grootboom & Others 2001 (1) SA 46 (CC)

" Groothoon: para 41
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mining right. The Mining Charter provisions are ground for and an inherent and necessary
incident of granting the mining right.

In my view, “can be achieved” means “be abie to be achieved. The best Constitutional
interpretation attaching te this is that, it means the objects must "be realizabie” in concrete
terms. The targets are a timetable for the realization of the objectives. In this sense, the
Mining Charter is a means to an end, in two ways. The first is to make the ohjects of the
MPRDA realizable, and the second is to give oxygen and nutrients o the right to equality
because of the umbilical connection of the MPRDA to the Constitution in respect to matiers
of redress. | do not agree with the contention that the words “can be achieved” in section

100 (2)(b) are indicative of the policy nature of the Mining Charter as the interpretation

[171] in addition, the Mining Charler is intended to contain more than the objectives specified in

[172]

section 2(d) and (f). Section 100(2)(b) refers o the Mining Charter setting out how the
objects in Sections 2(c), (e} and (i} can be met. Significantly, the use of “amongst others”
also reveals that the Mining Charter could contain additional requirements than the express
stipulations in sections 2 (¢), {d), {g}, {f} and (i} in the MPRDA.

The Applicant also misconsiruas the refersnce to a “framework and fargets.” The meaning
to be ascribed to the reference to a “framework” is no more than a reference to “the design”,
and “the scheme™'” or “the conlours” of the Mining Charter. In line with the reasoning in
Grootboom, having resolved the primary guestion of the institutional legal framework of the
location of mining rights in relation to land ownership, as weil as the administrative structure
through which mining rights will be processed, Parliament elected not fo itself legislate the
details and modalities of the how the transformation objectives are fo be met. It entrusted
that function to the First Respondent. The reference to a “framework and targets” does not

alter the kerne! of the subject matier and purpose of the Mining Charter. The discretion

"7 In the Cerlification of the Amended Text of the Constitution of the Republic of South Africz, the Court dealt
with the meaning “framework” in the context of the (LGTA) and states ¢ "We seid that a structural framewaork
should convey an overall "design” or “scheme” and should indicate "how LG executives are to be appointed,

how L.(3s are to take decisions and the formal legislative procedures demanded by CF X7




57

conferred on the First Respondent appiies osy to the content of the framework and
targets.

[173] The upshot of the argument that the Mining Charter is a guideline, and/or is & policy means
that & prospective Applicant for & mining right or & mine right holder could develop its own
interpretation and framework con how it will comply with section 2(d) ana (1) without
reference to the Mining Charter. Conceivably, it line with the Applicant's approach during
argument, an Applicant could ignore the requirements in Section 2 (c), (e) and (i} because
they are not expressly referfed to in section 23(1)(h) even though these requirements are
pronounced in Section 100(2)(b) and are part of the objectives in the MPRDA.

[174] On the construction offered by the Applicant, monitoring of compliance with the main
objects of the MPRDA in Section 28 of the MPRDA would be conducted on differing criteria
at the election and interpretation by each mine right holder. Another result of the Applicant’s
argument is that if the Mining Charier is a poficy, it could conceivably be overridden by the
enactment of provincial legislation. Schedule 4 Part A and Schedule 5 Part A of the
Constitution dealing with allocation of powers and functions between National Government
and Provinces does not specifically deal with mining and mining rights. This result is
untenable and conflicts with the Mawefse decision. On this score, Akani has been
incorrectly applied.

[175] | do not find favor with the construction contended for by the Applicant. There is a
disharmony between the construction and the desired yield to make the objects of the
MPRDA and the Constitutional value to aftain equitable access to the nations’ mining
resources realizable.!® The Mining Charter is a necessary statutory condition for granting a
mining right. It is & means to an end, designed to male the objects of the MPRDA realizable.,
| find that the Mining Charter is & distinct, expressly and separately authorized statutory
instrument. By virtue of the mandatory duty o develop it under section 100 (2), entrusted to
the First Respondent by the iegislature, it qualifies as a form of a delegated statutory
instrument. It is intended to be applied uniformly 1o all prospective applicants and mine right
halders. Once the framework has been sat, the First Respondent is not free to depart from it.
LEGAL CHARACTERIZATION OF THE MINING CHARTER

M8 | use the term legal instrument tempararily since the question of whether the Mining Charter is legislation is
in dispute. Hoexter in Administrative Law in South Africa (2012) 31 slates that delegated legislation is

legisiation made under the authority of ariging! legislation.
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[176] | now turn to the characterization of the Mining Charter, a matter addressed by the second
amicus, albeit that it was advanced as a sscondary argument. The Court was invited fo
consider the Mining Charter az an indspendent Conshiutional measure underpinning the
right {o equality in Section 9(2) thus possessed with & “Constitutional force of law”. This
approach merits consideration against the backdrop of Maitiso which signals o the effects
of the Constitution on the hierarchy of legisiation. it also resonates with the decision in

"9 (Benwenyama)

Bengwenyama Minerals (Ply) Lid and Qthers v Genorah Resources
where the Court held that:
“The Conslitution alsc furnishes the foundation for measures to redress inegualities
in respect of access lo the natiral rescurces of the country. The Mineral and
Petroleum Resources Department Act (Actf} was enacied amongst others o give
effect to those constitutional norms""*"

[177]The Constitution has at least 8'%' provisions under the Bill of Rights which enjoin the
National Government by legislative and other measures to take measures 10 make
entrenched rights realizable. The Constitution has an additional 7 provisions for the
National government to tske specific measures in respect of its structures and
institutions.'?? The preamble t¢ the MPRDA carries forth the State’s obligation under the
Constitution to take legisiative and other measures o redress the results of past racial
discrimination. Measures therefore are posilive action by the state targeted at categories of
persons disadvantaged by unfair discrimination. They are designed to promote the

achievement of equality.'*?

e Bengwenyamea Mingrals (Pty} Lid ;?,nd Others v Genorah Resources (Ply) Lid and Others 2011 (4) SA 113
(CC)
% Bengwenyama para 5
1 Section 6(4) dealing with Languages: Section ¢ (2 dealing with Equality, Section 24 (b) dealing with
Environment; Section 25 {8) dealing with Property; Section 26 {2) dealing with Housing and Section 27 {2)
dealing healthcare food and social security
% gection 125 (3); Section 134, Sectici 154 Section 155 Section 155, Section 165; Section 181; Section
191

2 Minister of Finance and Anothar v Van Heerden 2004 {8) BA 121 (CC}. Even though not assarted directly in
this case, | part ways with the submission that the right lo equalily is to be balanced with other Constitutional
values.” A constitutionally comipatible interpretation is that & can be limited only by considerations of rationality

and/or fairnass.
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[178] Even though measures are not defined, they either fall under the rubric of executive
decisions which include proclamations, reguiations and “olher instruments of subordinate
legisiation” notably, referred to in Section 101(3) of the Constituticn as well as other
policies, programs and strategies adopted by the Executive, on the one hand, but on the
other, measures qualify to inciude delegated legislative or regulatory and statutory
instruments which arise by operation of law.

[179]l characterise Broad-Based Black Economic Empowerment Charters as such measures.
They are a new feature in our legal discourse and part of the pursuit of an open, equal, fair
and just South African society. They may or may not fit in the conventional hierarchy of
legislation which was historically based on a different structure of government.'® Broadly,
they either arise from sectoral agreements'™ between industry stakeholders or are
developed in terms of enabling legisiation™™. Sectorial agreements even though they are
not “law” are given a binding effect by Sections 8 (1) and 12 of the BBBEE Act which
provides for the promulgation of an agreed sectorial Charter. A secterial Charter is binding
among industry players albeit akin to a Social Pact.

[180] Dale et al'®” classify the 2004 and 2010 Wining Charter as falling within a jurisdictional
niche of administrative quasi-legisiation and as statutory instruments where the principles of
interpretation of statutes must be applied. The Mining Charter has no connection fo the
Charters under the Broad-Based Black Economic Empowerment Act. Unlike these sectorial
agreements, the Mining Charter is developed pursuant to legislation. His nature and legal
status depends on the construction and interpretation of the provisions of its enabling
original legislaticn, the MPRDA. In my visw, the Mining Charter is distinct, and qualifies as a
statutory or reguiatory instrument aimed at enswnng that the objec'tives of the MPRDA are

28] awrence)

achieved. The Constitutional Court in S v Lawrence; S v Negal, S v Solberg
dealing with the meaning of “designed to” or “aimed at’ in respect of measures in the

interim Constitution held that the phrases mean “[ilo purpose or intend (a thing) to be or do

"2 Matiso supra

125 gections 8 (1) and Section 12 of the Broad-Based Black Esonomic Empowerment Act £3 of 2003

128 Oyther than the Mining Charter, the Sugar Industry Agreement is developed in terms of the Sugar Act .
27 Nale et &l South African Mineral and Petroleum Law

8 o\ | awrence; S v Negal: S v Solberg 1997 (4) 5A 1176 (CC) pare 39 - 40




-85

(so:'ne’[t’iing)”.?29 I am of the view that the use of “ensure” in the MPRDA holds a similar but
a more compeliing meaning.

[181]Therefore, | find that, & Constitutionally appropriate interpretation of the Mining Charter is
that it is a binding regulatory instrument and/or statutory instrument designed o ensure that
the chjects of the MPRDA and the Constitution are realised. Unlike other sectorial charters,
the Mining Charter has a force of the law.

DOES THE 28% HDSA OWNERSHIP OBLIGATION APPLY THROUGHOUT THE LIFE OF

THE MINING RIGHTY

[182] it is necessary that | first dispose of the two guestions of HDSA ownership and composition
of the mine right holder before considering whether the breach of the Mining Charter
transiates to a breach of the MPRDA.

[183] The principle that each mine right holder must achieve 26% HDSA ownership target by
2014 finds expression in the Original Charter and is carried through to the 2010 Mining
Charter. The applicant argues that there is no express legal obligation to maintain the 26%
ownership in the MPRDA. It argues that section 23({1)(h} only applies at the time of the
grant of the mining right during the exercise of the administrative action. It submits that the
obligation to have HDSA sharehoiding must be assessed at the time of the exercise of the
administrative action. It argues that unlike the BBBEE Act, the objectives in Section 2 (d)
and (f) of the MPRDA do not establish quotas. What is provided is an opportunity for
HDSA's to participate in the mining indusiry which entails the flexibility to enter and exit the
market.

[184] To substantiate, the Applicant submils that the objectives of the Constitution and the
MPRDA in turn, empowerment, will have been met by the acguisition of shares by the
HDSA, generally, at a discount and threugh vendor financed loans. Empowerment will have
occurred at the time of the application for the mining right, calculated based on the
difference between the market value of the shares and the cost of acguisition at that time.
The holder of the right has no conirol over the HDSA shareholders unless a “lock-in”
provision is provided in the contract or the shares are sold to another HDSA. There is

generally a limited pool of HDSA, so the argument waent

2% | awrence para 40
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[186]

[188]

The second amicus argued that the Cowrt should have regards to the gamut of other
BBBEE iegislation. it is noteworthy thai the amendmenis to the BBBEE Act came into effect
in October 2014 and the amendments {o the Codes Gazetied came into effect in May 2015,
The mining industry was granied a year's exemgption from compliance with the BBBEE Act.
| am of the view that revised BBBEE Act stinulates new BEE codes and these are different
when compared with the milestones in the Mining Charer.

However, even though measurad differently, ownership is & common denominator in the
BEBEE Act, the Original Charter and the 2010 Mining Charter. Ownership is amongst the
three priority elemenis making up the minimum threshold with which companies must
comply with the BEE Codes. in defining Broad-Based Economic Empowerment, the
MPRDA underpins ownership in the mining and prospecting operations as well as in
beneficiation operations whether in, up, or downstream. This underscores its importance.
Therefore, the sacrosanct nature of ownership as a gateway to building capital and
intergeneration wealth and a material ingredient for change cannot be gainsaid.

Section 2(d) refers to the “substantial and meaningful” expansion and active participation
and benefit from the exploitation of mining resources. In my view, meaningful pariicipation
through ownership postulates that ownership will result in control, an active voice and
influence which will infuse the mine right hoider, not only with diversity in its composition,
but diversity in thinking and action. Diversity underping the values of the Constitution. In
addition, ownership presupposes that there will be a realization of economic benefits
through dividend distribution and cash flow.

The predominant verb in section 23(1) (h}, a prerequisite for the granting of the mining right,

is cast in the future tense, namely that the grant of the mining right “wiff further” the
¥ g g

-substantial and meaningful expansion and pariicipaiion by HDSA. | am of the view that this

envisages a long-term involvement by HDSA, the ouicome of which is intended to be
assessed in the future. The argument that the mine right holder need only comply with the
26% HDSA ownership at the time of the appiication for the mining right means that an
HDSA could immediately dispose of its shareholding or the mine right holder could
reacquire the HDSA shareholding soon afler the grant of the mining right. This would nof be
consistent with the objects of the MPRDA. | agrae with the Respondents’ submission that it
is also not consistent with the normally expected financing terms and structure for the

acquisition which are long-term in nature.
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[189] It is not clear whether the 26% HDSA ownership is inlended o be & minimum or maximum
threshold percentage to be achieved to satisfy the objectives of the MPRDA in the long
term. There are no guidelines when it is deemed that the objectives wilt have been attained
in each case. These questions are a matter of policy determination as opposed to legal
interpretation.

[190] The point of the systemic, structural ongoing negative effects of exclusion with its
intergenerational effects, as well as the long-term nature of change and redress was made
in National Coaliion for Gay and Lesbian Equality v Minister of Justice™ (Nationai

Coalition) the Constituiional Court observed thal.

“it is insufficient for the Constilution mereiy to ensure, through its Bill of Rights, that statutory
provisions which have caused such unfair discrimination in ithe past are efiminated. Past
unfair discrimination frequently has ongoing negative consequences, the continuation of
which is not hafted immediately when the inilial causes thereof are eliminatsd, and unless
remedied, may continue for a substantial time and even indefinitely. Like justice, equality

delayed is equality denied. "’

[200] In my view the nub of the issue entails giving effect to a foundationat Constitutional value of
equality in interpreting MPRDA. As indicated by Ngcobo J in Bato Star Fishing (Ply) Ltd v
Minister of Environmentai Affairs & Tourisim & Others'™ (Bato Star) held that:

“That object is ‘the achievement of equalily’, & foundational value that is affirmed in
section 9(2) of the Conslifution... That conlext is the constitutional commitment to
achieving equality, the foundational policy of the Act fo transform the industry
consistent with the Constitution and the Act read as a whole. The process of
interpreting the Act must recogrise that its policy is founded on the need both fc
preserve marine resources and o iransform the fishing industry, and the
Constiiution’s goal of creating e soviety based on equality in which all peaple have

equal access to economic opportunities.”’”

190 national Coalition for Gay and Lesbian Equaiily v Minister of Justice 1889 (1) SA € (CC}
Y National Coalition para 60
2 Bate Star Fishing (Pty) Ltd v Minister of Environiments! Affairs & Tourism & Others 2004 (4} SA 480 (CC)

13 Bato Star para 88 and 92
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[201] The Applicant does not dispuie the structural natwre of the change sought to be achieved. |

am of the view that redress and the stuctural change sought to be achieved through
ownership requires that cwnership is interpreted to mean both “control’ and realizing
"economic value” through cwnership. This accords with the Constitutional Court's approach
in Viking Pony Africa Pumps{Fiy} Lid /& Tricom Africa v Hidro-Tech Systems (Pty} L™
(Viking Pony) that:
“it js not enough merely to have hisiorically disadvantaged individugls holding the
majority shares in a tendering enterprise. The exercise of control and the managerial
power actually wielded by the historically disadvantaged individuals, in proportion {0

their shareholding are what malter.”™

[202] it seems to me that a disposal of HDSA ownership which leads 1o a realization of economic

[203]

[204]

value is not the sole indicator that the ownership objectives will have been met. Influence,
voice and exercise of control and diversity of thought and action are important goals for
ownership. The structural intention for the 26% HDSA ownership stated in the Onginal
Charter is to transform the ownership palterns of the mining industry and ensure that 26%
of the mining assets are in HDSA hands. Consistent with my finding that the conditional
conjunction “if” means a statutory condition from which neither the Respondents nor an
Applicant for a mining right can depart. the HDSA ownership obligation cannot be exiricated
from the mining right and must be held throughout in line with the duration of the right.

An approach that would defeat or dilute the objects of the MPRDA and the power of the
Constitution to transform and attain iasting transformation must be eschewed. Any other
interpretation wouid conflict with the structure of the MPRDA and potentially conflict with
Section 39(2) of the Constitution o interpret and reason beyond the strir.;tures the ordinary
meaning of the words and advance the “spirit and purport” of the Constitufion.

| find that the stipulated ownership must be heid throughout the life of the mining right.
Ownership is the statutory condition of the grant of the mining right. | am mindful that there
are unintended conseguences flowing from this finding in view of the competing issues
dealt with in the section below. Nevertheless, at the heart of the inquiry about ownership is

a constitutional value of eguality and redress, a maiter for legal interpretation. This stands

4 viking Pony Africe Pumps(Pty) Ltd t/a Tricam Africa v Hidro-Tech Systems (Plyj Ltd 2071 (1) SA 327 (CC)
1% Viking Pony para 46
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in contradistinction from the “cosi of discrimination and the cost of its redress”, which are

matters for legislative policy.

THE APPLICATION OF THE ONCE EMPOWERED ALWAYS EMPOWERED PRINCIPLE ARD
THE CONTINUING CONSEQUENCES OF PAST TRANSACTIONS

[205]

[206]

{207}

Flowing from the HDSA ownership question above ic the dispute aboul whether the 26%
HDSA ownership obligation can be iempered/ and or varied by the application of the "Once
Empowered Always Empowered” principle. The Court is required to determine ifs
application. The effect of the principle is that 2 mine right holder would maintain the
historical benefit of its HDSA ownership credentials notwithstanding that there has been a
change in the ownership composition &na structure because of the disposal or dilution of
the HDSA ownership. Hf found to apply, a mine right holder will have no obligation to “top-
up” the diminution in the 26% HDSA ownetship.

The “Once empowered, ahvays empowered principie” also known as the "continuing
consequences” is stipulated in the Original Chartes™ in Clause 4.7 as follows “The
continuing consequences of all previous deals would be included in calculaiing such
credit/offsets in terms of market share as measured by atiribufable units of production”,
There is no dispute on the facts that certain empowerment transactions were initiated and
concluded voluntarily by individual industry participanis. These transactions predate the
MPRDA, the Mining Charter and BEE legislation.”

The once empowered always empowered principle is rejected by the Respondents. They
argue that MPRDA is concerned with the transformation of the profile of the whole mining
industry. The intent is to create an industry that will proudly reflect the promise of a nen-
racial South Africa. They submit that the legislative concem is not with individual
shareholders, and that there are examples where other sectors successfully concluded

transparent broad-based inclusive schemes.™

¥ Tha continuing consequences of all previous deais would be included in calculating such credits/ offsets in
term of market share as measured by attributable units of production”

"Wanglo American sold 35 % stake in Johnnic to National Empowerment Consorlium and in turn to the
Johannesburg Consolidated Investment (*JCi) on or about 1606, Ermnst & Young Report (2005)

1 T Zakhele, Phuthuma Nathi, Yeho Yethu are examples of publicly traded BBBEE eccnomic

empowerment schemes
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1210]

-

The Respondents argue that iwo modes of HDSA parlicipation were envisaged, namely,
equity transfers and/or participation or acquisition of atiributable units of production which
are assets in the hands of the HIJSA. They submif that a diminution in the shareholding can
only occur where the mine right holder elecied an equity transfer as a form of
empowerment. The mine right holder can restiict the sale of shares to other HDSA or “lock-
in” the HDSA shareholders. They submit that the correct construction is that Clause 4.7
applied fo credits and offsets of wansactions concluded prior to the Original Charter and
could not have been intended o appiy to transactions yet to be concluded. In addition, it
does not apply in respect of the sale of shares but to transactions where there was an
acquisition of attributable units of production.

| have considered the submissions made, and, observe that the mining industry is subject

to global competition and global commadity prices. Where @ mine right holder elects an

equity transfer as a model for empowerment, and that HDSA owner exits early from the
mine right holder, there may be a concomitant call on the capital of the mine right holder {o
maintain the 26% HDSA ownership obligaiion. This will affect capital allocation required by
the mine right holder from time to time. There is a potential for dilution of pre-existing
shareholders, a potential effect on dividend flow; with & potential reduction in the net
present value of the mine fight holdsr which might detract future investments in the sector.
Prohibitive ongoing transaction coste are fikely each time the mine right holder must "top-
up” the reduction in HDSA ownership.

Equally, whether ownership in the mine night holder yields the desired MPRDA objectives
(substantive issues dealt with in the 2009 review) merits remark. There wili no doubt be
extraneous factors affecting the share price and in turn the vaiue accruing to HDSA owners.
As in- any other sharehoiding, ownership franslaies to the assumption of risk in the
shareholding by the HDSA. The 28% HDSA ownership is a minorily interest in the mine
right holder which may, subject to fhe stucture be a gignificant or non-significant
sharehoiding. The price of the equity acquisition, the fransaction structure, and any
mismatch in the design of the generally highly geared funding structure and the cost of
funding the equity transfer, and the market risk means there is no guaraniee that economic
value will acerue to the HDSA. In addition, there may be a call for capital in the mine right
holder regardiess of how the mine right holder is managed which may resull in a ditution of

the MDSA, factors which may be beyend its control. The mine right holder will have
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nevertheless obtained the mining righi and traded for the bensfit of all other shareholders
without & reciprocal economic vaiue transfer to the HDSA. Fqgually, when the HDSA is
“locked- In” there is a negative effect as the HOEA will be preciuded from selling the shares
when it could have been particularly beneficial to sell. In any event, where restricted trading
in the shares is permitted, the shares are likely io trade at a disccunt o reflect the
acquisition discount provided te the HDSA.

There are clearly policy, economic, financial and contraciual consequences for the mine
right holder, the HDSA and the whole industry There are aiso recognized limitations to the
Court's decision-making powers, one of which is that the Court may not and will not dictate
or stipulate contractual terms for parties. The decision in S v Lawrence above refers to
Professor Hogg who also confirms that Couris wil generally not sit in judgment on
legisiative poficies or economic issuas. As was observed by the majority Court in Agri SA,
the inevilable tension in interests and choices in the difficult task of seeking to achieve
equitable distribution of wealth is likeiy 1o cucupy South Aifrica for many yeafs139. The
quastion of the application of the Once Empowered Always Empowsared principle is not a
simple ong.

At face value and on a literal reading of the application papers and considering the
arguments advanced, the Once Empowered Always empowered principle accords with the
submission offered by the Respondents. The meaning to be ascribed to the word
“nrevious” has significance,

In supporting the contention that “previous’ applies to transactions concluded before the
MPRDA, the Respondents correlaie this with the leng-term nature of the funding. They
contend that the Applicant’s interpretation is not consistent with the generally long-term
nature of the funding structures supporting the HDSA acquisition. Nevertheless, in my view,
subject to cyclical growth in commedities, it is conceivable that an HDSA could exit the
mine right holder within 3 to 5 years of the acauisition and the grant of the mining right for
value. Therefore “previous” could include sich ransactions that fall within the lifetime of
the Original Charter and the 2010 Mining Charter onwards.

The second argument against the application of the principle was that it was intended to

cover the acauisition of assets and not equity transfers. However, the Original Charter

1 Agri South Africa v Minister for Minerals and Energy 2015 (4) SA 1{CC)




refers 1o both “active” and “passive” invelvement. In addition, the scorecard, which is the

tool for measurement of compliance with the Mining Charler reads as follows:
“Has the Mining Company achisved HDSA paricipation in terms of ownership for
equity or attributable units of production of 15 % i HDSA hands within & years and
26 percent in 10 years?”

The scorecard as well as the Qriging Srer BnRviSages equitv fransfers as well as the

-

aouulsttion of assels. The t&iibi&}?;—;\,ﬁé:iﬁi? %:z';,; s B 5 does not accord with the Score

Card used to measure MOSA ownership ﬁﬁ!’%’i{ﬂiiﬂ'ﬁc&

[215] There is no dispute that there were transactions concluded voluntarity by individual mines
before the MPRDA and the Original Charter. There is also no dispute that the Original
Charter intended to cater for those fransasctions. | find that the principle applies to those
transactions. However, in &6 far as s appiicatim to fransactions concluded after the
MPRDA and the Original Charter, | am of the view thal given the dispute in interpretation,
the matier is not as clearcut. To determine the issug on the papers as they stand without
more, riske the Court taking an interpretative approach to what entails a policy
determination without sufficient evidence. | &ir on the side of caution and make no order in

this regard.

IS THE BREAGH OF THE MIKING CHARTER 4 BREACH OF THE MPRDA?

[216] The Applicani argues that “this Aet’ as defingd in the MPRDA excludes the Mining Charter
and there is no power to Eiipuiaiﬁ;% thai the breach of the Mining Chartey is the breach of the
MPRDA. There is no penalty for non- compliance under the MPRDA and Sections 47 and
83 relied upon do not apply. Bection 47 stafes that provided there are re:-ésons for the
suspension of canceliation, and the ming right holder is afforded reasonable opportunity to
meke representations on the igsue, Section 47 (b) grants the Minister powers to suspend of
cancel rights where amongst others, the mine right holder “breaches any material term or
condition of such right, pennit or permission”. This provision was included in the 2010
Mining Charter.

[217] The Applicant arguss that it couid not be said thers wes & breach of malerial terms and
conditions of the mining right because the terms and conditions of the granting of the
mining right were never prescribed the by First Respondent.  The argument is that there is
no Standard Mining Right before the Court. The Applicant submits that Section 93 has no
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relevance as it deals with breaches pertaining 1o mining operations. The complaint is that
the 2010 Mining Charter aliempls to arrogaie 1o the First Respondent new enforcement
powers not authorized by the e mpowsting legisiation. Unlike the BBEREE Acl, the MRPDA
does not give the First Respondent powers 1o enact quotas
it is correct that the definiion of “tis Act’ dose not refer to the Section 2{d) and (i)
objectives of the Mining Charter. the Adt is defined as follows:
“This Act includes the reguiatipns and any lerm or condition fo which any permit,
petmission, ficense right, conseli, e,xem;}imﬁ, approval, notice, closure certificate,
environmental management plan, environmenial managemeni programme  or
directive issued, given, granted or approved in terms of this Act i subject.”™
The definition cannot be read in igolation bul together with Section 23. The First
Respondent's discretion is tightly cireumseribed by Section 23, The use of the verb “must”
in Section 23 indicates that the Respondenis arg not free o depart from the requirements
of the section when they are met by an applicant. The conjuniction “i in the section seals
my view that the grant of the mining right & conditional on an applicant satisfying the
requirements in Section 2(d) and (f), the details of which are spelt out in the Mining
Charter. As determined eailiar, the Mining Gharter also includes the details relating to the
provisions in Section 2 (), g sng (). B elso includes other requirements the First
Respondent may decide evident by the use “amongst others” In Section 100 (2)(a)
Repetition of these requirements signifiss thelr importance.
Mawetse held that the grani of the mining rignt is a unilateral administrative act and occurs
putside the ambit of an existence of & contract. | am of ihe view that a statutory condition
for the grant has been created and impos sad by Section 23. The conditions referred {o are
nol contractual. Meeting the requirements in Section 2 23(1)(h) is & felter to the granting of
the mining right or conversion of the old order right. The future realization of the MPRDA
objectives detailed in the Mining Charier e an integral and decisive factor to the granting
the mining right.
Thers is a regulatory correlation and connection hetweeh the design of the Mining Charter
and the end soughi to be achieved by the MPRDA. The effect of the construction by the
Applicant is that, the “end” which is ihe mesting of the racurrent objectives of the MRPDA

mmpmp i T T S
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will have no significance. This construction cannot be suslzined. it does nol pivet towards
meeting the objects of the MPRDA. It dilutes and has the potential t© defeat them instead. |
fing that, a breach of the Mining Charer will be & breach of the MPRDA as the breach of

the Mining Charter will constitute a failure o meet the express objectives of the MPRDA.

THE LEGALITY COMPLAINT
[221] This complaint pertains to the source of the First Respondent's power to amend the Original

222]

223]

224]

Charter. It is premised on the view that the First Respondent only has the power conferred
by Section 100 (2)(a). The Applicant's chalienge of legality quintessentially impugns the
purported exercise of the power by the First Respondent. The essence of the issue is
whether the free hand conferred on the Frist Respendent to develop the Mining Charter

also confers a power to amend the Qriginai Charter?

The argument regarding legality is not that the Mining Charter conflicts with a provision of
the Bill of Rights. The thrust to the challenge is not grounded on the irrationality of the
provisions of the 2010 Mining Charter and/or that the means adopted in the Mining Charter
do not justify the end either, or that the 2010 Mining Charter is irrationatl and not connected
with the objectives of the MPRDA. |t is that i offends the constitutionally entrenched
principle of legality in that the powsrs conferred on the Firsi Respondent by Section 100 do
not allow the First Respondent to “substitute one policy for another”. The power was limited
to the development of the Original Charter, which was to be achieved within the prescribed

period of six months.

The argument is bufiressed by the submission that the First Respondent breaches the
doctrine of separation of powers if he arrogates for himself greater powers than intended
and reguiated. 1t is submitted thal the exacutive policy-making functions have been
employed to arrogate for the First Respondernt greater powers including enforcement powers
than the legisiature had intended.

The principle of legality is integral to the principle of the rule of law. In Pharmaceutical
Manufacturer Association of SA In Re Ex Parte President of RSA™ it was held that the
principle demznds that the First Respondent must act lawiully and iegitimately within the
within the four comers of the powers conferred. When the power conferred to him by

¥ pharameautioal Manufacturer Association of SA In Re Ex Perle Fresident of RSA 2000 (2) SA 874 (CC)
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Parliament in Section 100 is exercised, the principle of legadily also demands that the First

Respondent must comply with the Constitution,

Curiously, the Appiicant inexplicably retreated during argument from the prayers to set astae
certain provisions of the 2010 Mining Charter, prasumably because the legal rationale for
setting aside those provision permeale and cannot be extricated from the whole 2010 Mining
Charter. The Applicant was explicit in the argument that it does not seek a review of the
2010 Mining Charter. The complaint about legality was not pursued. Had it been so, | woilld
have determined that the principal issue pertaine to the broad powers which have been
conferred by parliament without qualification or circumscribed borders for the First
Respondent. The powers akin to original plenary powers, may well be beyond the sirictures
of Section 44 (4) of the Constifution. In that event, the legality complaint would have been a
Constitutional matter under section 167 (4) (2) of the Constitution arising from an improper
delegation of authority. Fartunately, in view of the amended Notice of Mofion, this court is no

longer required to determing hig.

Given the above, it is no longer necessary for this court to decide ihe issue. Justice
Cameron explains, among others, as follows in MEC for Health, Eastern Cape and Another
v Kirland Investments (Ply) Lid t/a Fye & Lazer Institute”™ (Kiriand)

“The fundamental notion — that official conduct that is vulnerable to challenge
may have fegal consequences and may not be ignored until properly set aside —~
springs deeply from the rule of law. The courts alone, and not public officials,
are the arbiters of legality"*

Until chaillenged the 2010 Mining Charter and its provisions remain in force in line with

Kirland and Oudekraal Estates (Ply) Lid v City of Caps Town and Others.

RETROSPECTIVE APPLICATION OF THE MINING CHARTER

i now turn to the argument sgsinst retrospective application of 2010 Mining Charter. This

directly affects the administrative component of the Respondents’ function as well as the

S

W e for Health, Eastern Cape and Another v Kiland Investmenis (Pry) Lid #2 Eye & Lazer Institute 2014
(3) SA 481 (CC)
Y5 Kirtsnd para 103
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statutlory terms of the grant of the mining right. The argument that the First Respondent is
funcius officio after issuing the mining right is not misconceived in this context because of
the administrative nature of the function of granting mining rights. it was submitted that the
First Respondent cannol impose new ohligations through an amended Mining Gharter.
This squarely touches on whether the 2010 Mining Charter obligations can be applied
retrospectively by the imposition of new targets and/or obligation.
There is a common law presumption againsi retrospectivity which has been repeatedly
sanctioned by our Courts. In Nationat franian Tanker Co v MV Pericles GC'* (Pericles) the
then Appeal Court held ag foliows:
“There is at common law a prima facle rule of construction that a statute (including a
particular provision in a statute) should nof be interpreted as having refrospective
effect unless there is an express provision o that effect or that resull is unavoidable
on the language used. A statule is refrospective in its effect if it lakes away or
impairs a vested right acquired under existing laws or creates a new obligation or
imposes a new duly or attaches a new disability in regard fo events already past.
(This definition appears fo merge two ©anons of interpretation: the presumption
against retrospectivity and the presumption sgainst interference with vested rights.
This, however, is not of greal mement, as both canons lead in the same
direction: ..."™*
While it cannot be said that the 2010 Mining Charter confers rights, it reflects a change in
the method for the calculation of HDSA ownership target, as well as the ability of mine
right holders to utilize excesded targets or off-set the value derived from beneficiation
amongst others. These changes alter the statutory condition of the grant after the iésue of
the mining right.
The comman law presurmpliion against retfospective rulemnaking is a constitutional concern
and has been held to be contrary to the rule of law in § v Mhlungu and Others'®.
Consideration of fairness demand that mine right holders are given an opporiunity to know

what the law is so that they can conform and adjust their conduct accordingly. These

144 protional franian Tanker Co v MV Pericles GO 1995 (1) SA 475 (A); Belfairs v Hodnett and Another 1978
(1) SA 1109 (A) 1148F-G , and Bareki and Another v Gencor Lid and Others 2006 (1) SA 432 (T)

WS paricles at 483H — 484A

M8 oy Mhlungu and Others 1995 (3) SA 867 CC
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principles would apply even it the develnpment of the 2010 Mining Charter was an
administrative action. They do not impinge the First Respondent’s ability fo develop new
Mining Charter requirements or conditions in respect of naw applications.

The effect is that once issued with & mining right, the statutory conditions for the grant
cannot be changed retrospectively. The 2040 Mining Charter can only validly apply to
mining rights issued after its promulgation. it cannol appty or bind mining rights issued or

mine right holders who were granted mining rights under the Originai Charter.

CONSENT TO THE 2010 MINING CHARTER EBY STAKEHOLDERS

232)

2331

Given the context of this dispute, it is necessary that | deal with reference made by the
Respondents o “consent” by industry stekeholders, The Applicant agrees that both the
Qriginal and 2010 Mining Charters are producis of industry co-operation. While there is no
express legal requirement for the First Respondentt to consult, the significance of the mining
industry to the economy makes consuitation pivotal to the development of the Mining
Charier. It is an affirmation of the egalitarian eihos that ought {0 underpin the co-operative
nature of the relationship necessary between the First Respondent and varicus
stakeholders to give shape to the content of the “Trade-Off" or compromise albeit that the
First Respondent will have the last word on the issue.

The argument by the Applicant that puiported consent will not convert an otherwise
unauthorized act to an authorized one is legally correct. Mazibuko v City of Johannesburg
2010 3 BLCR 238 (CC)™ (Mazibuko) supperts this reasoning. ™

express duty to consuli stakeholders in the mining industry, the Constitutional Court in

Even though there is no

Occupiers of 51 Olivia Road, Beres Township and 187 Main Street Johannesburg v Cily of
Johanneshurg™ Yacoob J stressed that where 8 municipality's strategy, policy or plan s
expected to affect many people, there is a greater need for "structured, consistent and

careful engagement”,'™ From the Qccupiers of 51 Ofivia Road, it emerges that a binding

¥ Mazibuko v City of Johannesburg 2010 (4) 84 1{CC)

Y Nazibuko para 70- 72

9 oeupiers of 51 Olivia Road, Berea Tuwnship and 197 Mein Strest Johannesburg v City of Johannesburg
2008 (3) SA 208 (CC)

%0 Occupiers of 51 Olivia Road pars 18
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agreement or Social Pact or GCompact on issues of policy can emerge from "meaningful
engagement" with stakeholders, ™™

The Respondent's argument is that the Stekeholder Decleration and good faith agreement
in June 2010 are refiected in the 2010 Charder. This, together with the time that has
elapsed before taking issue, may have informei the Applicant's retreat from setling aside
the whole or some of the provisions of the 2010 Mining Charter. The Applicant must have
been alive to the fact that il would have bssn disentitled it to relief under PAJA given the
lapse of time. Though unexplained, the retreat seams consisient with the acceptance of the
existence of a Social Pact or Compact entered in good faith at the indusiry level, and, with

which the Applicant has complied over a long period before this application.

CONCLUSION

[235]

[23€]

[237]

[238]

| am of the view that the Mining Charter under the MPRDA is not a policy or guideline.
Compliance with the Mining Charter is a statutory condition for the grant of & mining right or
converted mining right. ft is intended to apply fo all mine right holders. Once promulgated
the Respondents and mine right holders are not free to depart from the requirements of
23(1)(h) read in conjunction with the Mining Charter,

| decline the relief in respect of Paragraph 3 of the 2010 Mining Charter. ! find that 2 failure
by a holder of a mining right or converied mining right to cormply with the Original Charter or
the 2010 Mining Charter in breach of MPRDA i subject to the provisions of Section 47. A
breach of the Mining Charter franslates to & bigach of the MPRDA,

To give effect to the HDSA ocwnership requirements in the Mining Charter and the
objectives in the MPRDA, the 26% HDSA ownership stipulated in the Mining Charter is a
statutory condition for the grant of & mining right or converted mining right. The statutory
condition cannot be extricated from the mining righl. It must be held throughout the life of
the mining right.

individual members of the applicant voluniarily concluded fransactions before the coming
into effect of the MPRDA and the Criging! Charier. | find that reference 1o “previous’
transactions  appliss to these fransactions. The Original Charter intended to cater jor

8H

those transactions the “Once empowared, ziways empowered” principle applies to those

transactions.

e g

5 i bid
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(2381 | make no determination on whether the determination in paragraph 237 above can be

[241]

varied through the application of the “Once smpowered, always empowered” orinciple in
respect of those transactions entered after the coming into effect of the MPRDA and the
Original Charter for reasons stated in the judgment.
Consistent with the finding that & mining charler under MPRDA is a statutory instrument
with a force of law which is intended to be binding, the 2010 Mining Charter cannot be
applied retrospectively but can only apply to mining rights granted after its promuigatiorn.
Even though the Applicant seeks & cosl order against the Respondents, and the issue of
costs was not vigorously argued, the matier is of importance to both pariies and is belore
the Court by agreement. It is fair that each party rust pay s own costs.
In the result | would make the following order
1. A mine right holder granted & mining right under Section 23(1) of the MPRDA
and/or a holder of the old order mining right converted in terms of llems 7(3)
and 7 (2) (k) of Schedule I of the MPRDA is legally obligated to maintain the
25% HDP or HDSA ownership reflected in The Broad Based Socio-Economic
Empowerment Charter for the Mining industry, Published under Proclamation
GHNR 1639 Government Gazette 26661 of 13 August 2004 and the amended
Broad Based Sccio-Econiomic Empowerment Charter for the Mining Indusiry
Published in Government Notice 838, Government Gazetle 33573 dated 20
September 2010 throughout the life of the mining right.
2. A failure by a mine right holder or the holder of the converied mining right to
meet the reguirements of the Original Charter or the 2010 Mining Charter,
and, in particular, a failure 10 maintain the 26% HDSA ownership level is a
contravention of the MPRDA, and, constifutes a contravention for the
purposes of section 47(1)(s).
3. Notwithstanding the orders in paragraphs 1 and 2 above, and, in respect of
transactions concluded before the coming into force of the MPRDA and the
Original Chatter, paragraph 2.1 of the 2010 Charter doas not retrospectively
deprive hoiders of mining rights or the holders of converted mining rights

granted and/ or converted the heneafit of.
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3.4

the capacity {or offsets which would entail crediis/offsets
to atlow for flexibiiity;

the continuing  consequences of  empowerment
fransactions concluded by them before the coming into
force of the MPRDA, which benefits were conferred by
the Original Charter;

the right, where & company has achieved HDSA
paiticipation in excess of any set targel in & particular
operation, to utiise such excess to ofiset any shortfall in
i{s other operations;

the eniiiernent to offset the full value of the level of
beneficiation achieved by the Company against its HDSA

ownership commitmeants; and

3.5  all forms of ownarship and participation by HDPs and HDSAs,

and not only those which fail within the definition of "meaningful

ecenomic partivipation” ag defined in the 2010 Charter, being

taken into accourni;

4. The amended Broad Based Socie-Economic Empowerment Charter for the

Mining industry Published in Government Notice 838, Government Gazette
33573 dated 20 September 2010 {(the 2010 Mining Charter) shall only apply to

those mining rights and/ or converted old order nghts granted and/or

a

converted affer its proclamation and or pubiication;

5. Each parly is to pay s own cosls

Y SIWERNLL

JUDGE OF THE HIGH COURY

Gauteng Division, Pretoriz
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