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I, the undersigned,

MOSEBENZI JOSEPH ZWANE

state under oath that:

1.

t am the Minister of Mineral Resources of the Republic of South Africa and was
appointed to that post on 23 September 2015. The Minister's office is at buiiding
2C, clo Meintjes and Francis Baard Sireet (formerly Schoeman Sireet),

Sunnyside, Pretoria.

Unless stated otherwise or the contrary appears from the context, the facts
contained in this affidavit fall within my personal knowledge and are to the best

of my belief both true and correct.

Where | state facts that fall outside my personal knowledge, 1 attach confirmatory
affidavits of those persons who are able to confirm the correctness and the

veracity of those facts.

Where | make submissions of law, | do so on the advice of my legal advisors

whose advice | accept to be correct.

For ease of reference, | use the definitions set out in paragraph 14 of the founding

affidavit.!

' FA at pp 23-24, para 14,
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| have read the founding affidavit of Tebello Laphatsoana Chabana (“Chabana”),
and the supporting affidavits of Ambrose Vuzumuzi Richard Mabena (“Mabena”)
and Roger Alan Baxter ("Baxtet”), that have been filed on behalf of the Chamber

of Mines (“the Chamber”),

This application brought by the Chamber is not about vindicating fundamental
rights. Rather, it is about preserving the status guo for the Chamber and its
members, borne out of commercial interests, to the detriment of persons who
have been historically disadvantaged and subjected fo discriminatory treatment.
if the Chamber were to succeed in this application, such an outcome would be
to the detriment of the efforts being made to achieve substantive equality in the

mining sector.

The Chamber raises 58 grounds of review. Various of these grounds are
repetitive, raised only blithely, without a factual or legal basis, and/or without
serious attempt to provide a substantive basis on which the ground of review is
premised. In view of this approach taken by the Chamber, | first deal with certain
general matters relating to the background, statutory framework, legal status of
the Mining Charter and the flawed nature of the present application, before

turning to respond to the Chamber’s allegations seriatim.

This affidavit is structured as follows:

9.1. First, the relevant background and statutory framework;




9.2.
9.3.
0.4
8.5.
9.6

9.7.

2.8.

Second, the legal status of the Mining Charter:

Third, the flawed nature of this application;

Fourth, the general grounds of review raised by the Chamber:

Fifth, the grounds of review relating to the ownership element;

Sixth, the grounds of review relating to the non-ownership elements:
Seventh, the miscellaneous further grounds of review raised by the
Chamber;

Lastly,  respond seriatim to the remaining allegations.

10. | deal with each of these sections in turn below.

RELEVANT BACKGRQUND AND STATUTORY FRAMEWORK

1. Inmy answering affidavit to Part A of the present application, | set out the relevant

background and statutory framework in some defail. It is apparent from this

background that the Mining Charter in its different iterations are a key tenet to

achieving substantive equality and transformation of the mining sector.

12. Given its relevarice to the present application, as well as the Chamber’s failure

to deal with this in the present application, | repeat the main aspects in the

Interests of completeness below.

THE CONSTITUTION

.
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13. The application deals with legislation whose aim is to de-racialise and diversify

14.

15

16.

the mining industry in South Africa in a meaningfu and long-term manner,

The economic, political and social legacy inherited by the democratic South
African government in 1994 was one characterized by the racial exclusion of the
majority of South Africans from the mainstream economy. There was, and
unfortunately stili is, a massive disparity in access to, control over and ownership

of resources in the economy, and in the mining industry in particular.

At the time, and shortly thereafter, the phraseology of reconstruction,
development and transformation of society to redress the substantial imbalances
of the past in a meaningful manner, became de rigueur, including in the mining

industry. Everyone professed to be committed to achieve those objectives.

The Department published a white paper in 1988 entitled *A Minerals and Mining
Policy for South Africa” which recorded, in relevant part (the preamble to chapter

2}, as follows:

“Past legislation and practices have inhibited black ownership of assets,
in mining as in other of the country’ s principal producing sectors. While
various initiatives are under way to introduce black investors into the
industry, ownership of the main mining companies remains as yet
essentially unchanged. A long-term perspective is needed because of the

difficulties of raising the large capital sums involved.




Simifarly, workplace discrimination (legisiated in some cases) obstructed
the advancement of black people into middle and senior management
positions in the mining industry. Progress has been made in recent years,
both on the mines (notably via apprenticeship and other training
programmes) and in head offices. But the impact will take some years to
start being really visible because of the long periods needed for
employees fo acquire the practical experience required for promotion.

Black participation in ownership and management of the mining industry
will have special political significance for South Africa’s development as a

markef-based democracy.”

17. The relevant extract of the white paper is attached marked "AA16".

18.

19.

20.

In this context, Parliament enacted the Mineral and Petroleum Resources
Development Act 28 of 2002 ("MPRDA" or “the Act”) as a measure infer alia io
introduce historically disadvantaged South Africans ("HDSA") into the mining

industry in an incremental, meaningful and sustainable manner.

The Constitution enioins the government, to take legislative and other measures
which are designed to protect or advance persons, or categories of persons,
disadvantaged by unfair discrimination. In this regard, reference in the
Constitution to categories of persons disadvantaged by unfair discrimination is a

reference to HDSA.

In its terms, the Constitution provides, in section 9(2) that:
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21.

"Equality includes the full and equal enjoyment of all rights and
freedoms. To promote the achievement of equalify, legislative and other
measures designed fo protect or advance persons or categories of

persons disadvantaged by unfair discrimination may be taken. "

Given the historical inequities of excluding HDSA from meaningful participation
in the mining industry, legislative measures were taken to correct that past and

to ensure the participation of HDSA in the mining industry in the future.

MPRDA

22.

23.

It is common cause that the then status guo within which mining companies
operated in the pre-democratic era was not sustainable, did not encourage
foreign direct investment, and excluded the majority of South Africans from
ownership and management opportunities within the industry. There was also a

constraint on the development of sound labour relations within the industry.

All of these matters of racial exclusion informed the decision to review the then
status quo and to develop a new policy framework for the mining indusiry. One
of the primary documents that records the history of post 1994 developments is
the White Paper on a Minerals and Mining Policy for South Africa of 1868. A

copy thereof is attached as "AA17".




24. This policy document recognised and acknowledged the central role of mining in

25.

26.

the South African economty. it essentially sought to create a policy and regulatory
framewark within which necessary and fundamentai changes could be made {0
the mining industry. One of its primary objectives was that of aligning mining
operations with‘ the imperatives of the Constilution and the strategic
developmental goals of the newly formed democratic government. This policy

framework, developed further, ultimately became enshrined in the MPRDA.

The MPRDA is the legislative instrument in the mining industry that was enacted

by Parliament to promote the achievement of equality as mandated by the

Constitution. The MPRDA was promulgated by the legislature to deal with the

prevailing reality that white South Africans wield real economic power white the

overwhelming majority of black South Africans are still mired in unemployment
and abject poverty. This is because they were (and still are) unable to
benefit directly from the exploitation of South Africa’s mineral resources by

reason of their landlessness, exclusion and poverty.

In other words, the MPRDA was enacted to address the gross economic
inequality in South Africa, and in particular to facilitate equitable access to
opportunities in the mining industry. The commencement of the MPRDA had a
seismic effect on the mining industry which, {o date, is stili not fully appreciated

by the long-established and well-entrenched participants in the industry.
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26.1. It had the effect of freezing the ability to sell, lease or cede unused old
order rights until they were converted into prospecting or mining rights

with the written consent of the Minister for Minerals and Energy.

26.2. The MPRDA also had the deliberate and immediate effect of abolishing
the land owner's entitlement {o sterilise minerai rights, otherwise known
as the entitlement not to sell or exploit minerals. This should have come
as no surprise in a country with a progressive Constitution, a high
unemployment rate and a gaping chasm (increasingly widening)
between the rich and the poor which could be addressed partly through
the optimal exploitation of its rich mineral and petroleum resources, to

boost economic growth.

26.3. The MPRDA vested rights in the limited mineral resources in the state,
as custodian on behalf of all South Africans as part of their common
heritage. The MPRDA gave effect to this principle by granting limited
prospecting, mining, exploration or production rights to successful
applicants. Provision was made for the grant, content and duration of the
rights {generally limited to varying time periods of up to 30 years). In
terms of the MPRDA, these rights if not appropriately exercised, they

may be suspended or cancelled.

27. ltis a matter of pubiic record that attempts by Agri-SA to challenge the MPRDA

by alleging that it amounts to a deprivation and/or expropriation of its members’

I Mk ~
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28.

28.

30.

alleged rights was dismissed by the Constitutional Court {see Agri SA v Minister

for Minerals & Energy 2013 (4) SA 1 (CC)).

According to its long title, the MPRDA was enacted to facilitate equitable access
to and sustainable development of the nation's mineral and petroleum resources.
This objective finds support from the preamble which sets out a list of
commitments which lie at the heart of the MPRDA. They are, among others, the
eradication of all forms of discriminatory practices in the mineral and petroleum
industries. Also included is the undertaking to take measures to address the
effects of the skewed distribution of economic benefits which took place during
the apariheid era and the creation of a mining regime that is internationally

competitive and efficient.

The preambie refers to the State's obligation under the Constitution to take
legislative and other measures to redress the results of past racial discrimination.
In the relevant part, the preamble points to the fact that the legislaiure, in passing
the MPRDA., is committed io “eradicating all forms of discriminatory practices in
the mineral and petroleum industries as well as having considered the obligations
of the State under the Constitution 'to take legisiative and other measures to

21

redress the resulis of past racial discrimination™.

Amongst the objects of the MPRDA is the stated intention to substantially and
meaningfully expand opportunities for historically disadvantaged persons
including women, o enter the mineral and petroleum industries and to benefit

from the exploitation of the nation's mineral and petroleum resources, to promote

12 M"K Ny 2




31.

32.

employment and advance the social and economic welfare of all South Africans,

as well as to give effect to section 24 of the Constitution.

Section 24 relates inter alia to the right to have the environment protectad, for
the benefit of present and future generations, through reasonable legistative and
other measures that include securing ecologically sustainable development and
use of natural resources while promoting justifiable economic and social

development.

The provisions of the MPRDA, as far as is relevant {o the above contex, read as

follows:

“Objects of Act
2. The objects of this Act are {c —

(a) ...

(b) ...

(c) promote equitable access to the nation's mineral and pefroleum
resources to all the people of South Africa;

(d) substantially and meaningfully expand opportunities for historically
disadvantaged persons, including women and communities, to enter
into and actively participate in the mineral and petroleum industries
and to benefit from the exploitation of the nation's mineral and

petroleum resources;

(e) ...

13 _ t '
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33,

34.

35.

() promote employment and advance the social and economic welfare

of all South Africans;

@ ..

(h) give effect to section 24 of the Constitution by ensuring that the
nation's mineral and petroleum resources are developed in an
orderly and ecologically sustainable manner while promoting

justifiable social and economic development...”

it is clear that the MPRDA aims at promoting equitable access to the nation’s
mineral and petroleum resources to all the people of South Africa. The purpose
anq objects of the MPRDA as described in the paragraphs above, permeate and
have a direct bearing on the meaning of numerous other provisions of the

MPRDA. [ cile several key examples.

First, the ambit of the definition of HDSA whom the act seeks {o empower in the
mining industry must be interpreted with reference 1o the objects of the MPRDA,
in particular, sections 2(d) and (f). The opportunities for HDSA must, according
{o the objects of the MPRDA, be substantial and meaningful to enable them to
benefit from the exploitation of the nation's mineral and petroleum resources.
From this, it is evident that any steps that seek to undermine the participation of
HDSA in the mining industry in the future would be confrary fo the objects of the

MPRDA.

“Historically disadvantaged person” means:

14 t M%




“ta)  any person, category of person or community, disadvantaged by
unfair discrimination before the Constitution took effect;

(b)  any association, a majority of whose members are persons
contemplated in paragraph (a),

{¢) any juristic person other than an association in which person
contemplated in paragraph (a) own and confrol a majority of the
issued capital or members' interest and are able to control a

majority of the members’ votes”,

36. Secondly, in interpreting the provisions of the MPRDA, the objects under
section 2 must necessarily be given effect to and trump any interpretation fo the
contrary, Section 4 of the MPRDA is a specific provision dealing with the

interprefation of the MPRDA. It reads as follows:

“Interpretation of Act

(1) When interpreting a provision of this Act. any reasonable
interpretation which is consistent with the objects of this Act must
be preferred over any other interpratation which is inconsistent with
such objects.

{(2) In so far as the common law is inconsistent with this Act, this Act

prevails,”

37. The legislature was unequivocal in providing that precedence must be given to

any reasonable interpretation which is consistent with the objects of the MPRDA,
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38.

39.

40.

that is, any interpretation, reasonable or otherwise, that may stand in competition
with the objects of the MPRDA must be rejected. This would include even the

common law where it conflicts with the MPRDA.

Thirdly, the granting of a prospecting right is determined with reference to section

2(d) of the MPRDA. The relevant provisions of Section 17 of the MPRDA reads:

“(1) Subject fo subsection (4) the Minister must grant a prospecting right if —

(2)
(3)

- (4) The Minister may, having regard to the type of mineral concemed and the

extent of the proposed prospecting project, request the applicant fo give

effect to the object referred to in section 2(d).” (Own emphasis).

As evident from this section, the Minister is obliged to grant prospecting rights if
certain conditions are fulfilled. In granting such a prospecting right and having
had regard to the type of minerals concermed and the extent of the proposed
prospecting project, the Minister may request an applicant to give effect to the

ohjects referred {o in section 2(d) of the MPRDA.

Invariably, the Minister does require an applicant for a prospecting right to give
effect to the transformation objectives sought to be realised by the MPRDA. This
is because the realisation of empowering HDSA 1o participate in and derive

meaningful benefits from the exploitation of the country's mineral resources

16 ME
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41.

42.

43.

commences at the initial and most basic of levels, the grant of prospecting rights,
where the barriers to entry (such as capital costs) for HDSA are relatively

minimal.

Fourthly, the Minister can only grant a mining right if it would further the objects
in sections 2(d) and (f) of the MPRDA. In this regard, section 23(1), provides in

relevant part as follows:
“(1) Subject to subsection (4) the Minister must grant a mining right if —

(h) The granting of such right will further the objects referred to in
section 2(d) and (f in accordance with the Charter contemplated
in section 100 and the prescribed social and labour plan” (own

emphasis).

Under section 23 of the MPRDA and after having had regard to various
peremptory requirements including the achievement of HDSA ownership in the
mining entities, the Minister is enjoined to grant a mining right. The authority to
take into consideration these peremptory requiremenis is aligned to the

transformation objectives that are sought o be achieved by the MPRDA.

Fifthly, section 100(2) of the MPRDA obliges the Minister to develop a broad
based socic-economic empowerment Charter and uses the following tanguage
in the context of section 100 which deais with the transformation of the minerals

industry:

17 )Mb




"100 Transformation of minerals industry
(1) The Minister must, within five years from the date on which this Act
fook effect-
(a) and after consuitation with the Minister for Housing, develop
a housing and living conditions standard for the minerals
industry, and
(b} develop a code of good practice for the minerals industry in

the Republic.

(2) (a) To_ensure the attainment of Government's objectives of

redressing historical, social and economic_inequalities as

stated in the Constitution, the Minister must within six moriths

from the date on which this Act takes effect develop a broad-

based socio-economic empowerment Charter that will set the

framework, targets and time-table for effecting the entry of

historically disadvantaged South Africans into the mining

industry, and allow such South Africans o benefil from the

exploitation of mining and minsral resources.

(b} The Charter must set out, amongst others. how the objecis

referred to in section 2 (¢}, (d), (e). (f) and (i) can be achieved.”

{(Emphasis own).

44 "Broad based economic empowerment” as used in section 100(2} is defined in

section 1 of the MPRDA to mean:

18 M{K - :
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"a social or economic strategy, plan, principle, approach or act which is
aimed af —

(a) redressing the results of past or present discrimination based on
race, gender or other disability of historically disadvantaged persons
in the minerals and petroleum industry, related industries and in the
value chain of such industries; and

(b) transforming such industries so as to assist in, provide for, initiate or
facilitate -

(iy  the ownership, participation in or the benefiting from existing or
future mining, prospecting, exploration or production

operations,;

(iv) the ownership of and participation in the beneficiation of the
proceeds of the operations or other upstream or downstream

value chains in such industries;

(vii) the socio-economic development of all  historically
disadvantaged South Africans from the proceeds or activities

of such operations ...".

45, Section 100(2)(a) of the MPRDA therefore obliges the Minister to develop a
broad based socic-economic empowerment Charter to ensure the attainment of
government’s objective of redressing historical, social and gconomic inequalities

as stated in the Constitution and set out in the purpose and objects of the
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46.

47.

MPRDA. The Charter is to set the framework, targets and timetable for effecting
the entry of HDSA's into the mining industry. The Charter is to enable HDSAs to

benefit from the exploitation of mining and mineral resources.

At the time of the drafting of the MPRDA, in particular section 100(2), the
legislajure contemplated that the Charter would be the most appropriate
mechanism to give effect to section 2, enabling the Minister to respond
progressively and step by step to a fluid and constantly evolving situation
regarding methods for the achievement of the relevant objects set out in the
MPRDA. It would be much easier and purposefully practical to update the
Charter or write a new Charter to give effect to section 100(2) than to keep
amending the Act through the legislative process that is inherer)tly far slower and

more cumbersome.

In other words, the intention was that, over time, as it was discovered thai some
aspects of the Charter worked and others did not, the Minister could, effectively
and relatively expeditiously, give effect to section 100(2) and some of the key

objects of the MPRDA. That would avoid:

47.1. casting the modalities and mechanisms of giving effect to the relevant
objects of the MPRDA through primary legislation (as opposed to a

Charier}, and

47.2. the resultant danger that, if the legislative mechanisms for giving effect

to section 100(2) and the relevant objects of the MPRDA did not go far
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48.

enotgh or if they proved to be excessive or if they needed to be amended
as time passed and the situation changed (as would inevitably be the
case), it would be impossible to amend them with any degree of ftexibility

and expeditiousness.

| point out that the Chamber, on behalf of its members, repeats in its founding
affidavit the mantra that it is committed o ensuring fransformation in the mining
industry and is committed to achieving the objects in the MPRDA as set out
above and construed against the values of the Constitution. But the indisputable
facts demonstrate the contrary: the Chamber, through its conduct, seeks to

subvert those very legislative objectives and underpinning values. This is a point

that will be demonstrated repeatedly throughout this answering affidavit.

2004 CHARTER

49,

50.

In terms of section 100{2) the responsibility, indeed obligation, rests on the

Minister (and his department) to develop the Charter.

Pursuant fo secfion 100(2) of the MPRDA, in 2002, the Minister in conjunction
with the Department developed a draft of what was ultimately gazetted as the
2004 Charter. After the draft was drawn, stakeholders in the mining industry
were engaged in extensive consultations. These stakeholders included inter alia
the Chamber of Mines of South Africa, the National Union of Mineworkers and
the South African Mineral Development Association, which is a mining body

representing mainly emerging black miners.

21 W\;K
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51.

52,

53.

54,

| point out that the Department initially sought to include an HDSA ownership
requirement of 50 plus 1% in the draft at the time. Some of the stakeholders

strongly disagreed with this requirement.

The ensuing media blitz and concern from some of the established stakeholders,
notably the Chamber of Mines, resulted in the draft Charter receiving a lot of
attention from the executive, including the president and the minister of finance.
After intensive consultations, in the interests of certainty and expeditiousness
and in order to comply with the time frame set out in section 100(2) of the
MPRDA, the draft was shortly thereafter finalised. The HDSA ownership
requirement was considerably watered down to_26% in the final version of the
2004 Charter which was gazetted on 1 October 2004, This was exactly six

months from the date of commencement of the MPRDA on 1 May 2004.
The final version of the 2004 Charter was a result of a compromise with the
mining industry and other relevant stakeholders. The mining industry was
granted an opportunity to meaningfully and substantially achieve the incremental
objectives set out in the Charter for that period over a period of 10 years.

In relation to ownership, the 2004 Charler prescribed inter afia that:

54.1. mining companies were to "achieve 26% HDSA ownership of the mining

industry assets in 10 years by each mining company”, and

22 ﬁw&




55.

56.

57.

54.2.  the Charter would be reviewed in 5 years' time with a view to determining

what further steps, if any, need to be taken to achieve the target of 26%.

The mining companies were to assist in funding the 26% HDSA acquisition. The

2004 Charter prescribed the financing mechanism in the following terms:

“The industry agrees to assist HDSA companies in securing finance fo
fund participation in an amount of R100 billion within the first 5-years.
Participants agree that beyond the R100 biflion-industry commitment and
in pursuance of the 26 per cent target, on a willing seller — willing buyer
basis, at fair market value, where the mining companies are not at risk,

HDSA participation will be increased”.

The 26% HDSA ownership requirement had to be fulfilled by the mining industry
incrementally. It had to occur over a period of ten years. There was an interim
threshold of 16% at the 5 year mark that had to be achieved. At the end of the
ten-year period, upon the HDSA ownership threshold of 26% being achieved, the
Charter and its mechanisms to ensure compliance with the relevant objects of

the MPRDA would be revisited.

The 2004 Charter recorded that the achievement of the objectives of the Charter
{and that of the MPRDA) “entails an ongoing process” (at para 4.14). Mining
companies were obliged to report on an annual basis their progress fowards
achieving their commitments under the 2004 Charter. These annual reports had

to be verified by their external auditors,
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58. Going forward, the 2004 Charter, in its terms envisaged that its provisions had to
be reviewed. This was to assess compliance with the 2004 Charter and to cater
for the inevitable adjustments and new situations and circumstances that would

arise in the future, and lessons learned from the past.

589. Furthermore, the 2004 Charter envisaged consultation with stakeholders in
relation to a wide range of aspects including its implementation and an
assessment of the effectiveness thereof, and any amendments in the future. The
2004 Charter recorded (at para 4.14) that the stakehoiders, including the
Chamber of Mines, agreed to participate in annual forums inter alia for the
purposes of: monitoring progress in the implementation of plansrdeveloping new
strategies as needs are identifiedrengaging in ongoing government/ industry
interaction in respect of these objectives: developing strategies for intervention
where hurdles are encountered; exchanging experiences, problems and creative
solutions» arriving at joint decisions; and reviewing the 2004 Charter if required.
These forums were opportunities for the Minister and the Department to consult
with the stakeholders for purposes of, amongst other things, assessing the
implementation and effectiveness of the 2004 Charter and consulting on any

changes to the 2004 Charter.
2009 ASSESSMENT

80. The foreshadowed review or assessment of the effectiveness of the

implementation of the 2004 Charter occurred in 2009. The Department
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81.

appointed a third pariy service provider to assist in collating information and
drawing the assessment. However, the Chamber initially refused to provide
acﬁess to the relevant information sought. The Chamber had in fact written
officially to the Department and communicated that it was opposed to the
assessment. The Department responded that whilst the Minister had no
authority over the Chamber, the Minister had an obligation over the right hoider
in assessing the right owner's compliance with the Charter which was a condition
of the right. | point this out simply in order to demonstrate to the court the
Chamber's reluctance fo constructively meaningfully engage with objectives in
the MPRDA. This exemplified the consistent approach adopted by the Chamber
in relation to these issues of transformation over the years in terms of which the
Chamber pays lip-service to the objectives in the MPRDA (enshrine;d in critical
respects in the Charter) and the over-arching constitutional values, but it's

conduct intentionally subverts those very processes.

Eventually after that relevant information was provided, a Mining Charter impact
assessment repori drawn up by the Department in October 2009 (“the 2008
assessment”). A copy of the 2009 assessment is attached marked “AA18". The
DMR 2009 assessment revealed inter afia that the mining companies had fallen
well short of their commitments and targets set out in the 2004 Charter in almost
every aspect. For example, in relation to the HDSA ownership targets (of 15%
in 5 years and 26% in 10 years), the DMR 2009 assessment revealed the

following concerns and lack of compliance with the 2004 Charter —
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“the current net asset value of the South African mining industry averages
R2 trillion, indicating that the 15 percent HDSA ownership threshold
requires no less than R300 billion to accomplish (in 2009 terms). The
industry's stated commitment of R100 billion to facilitate HDSA ownership
represents 5 percent of the current net assel value of the mining industry,
which falls far short of the agreed 15 percent empowerment target

envisaged within 5 years.

Analysis of the available data shows that aggregated BEE ownership of

the mining industry has, at best, reached 8 percent.

Regrettably, the reported level of BEE ownership is concenirated in the

hands of anchor partners and SFV's. representing a handful of black

beneficianes, contrary to the spirit and aspiration of both the Freedom

Charter and the Mining Chartfer.

Despite the noble intention of the empowerment vehicles (ESOPS and
Community Trust) to effect the broad ownership transformation envisaged
in the Mining Charter, a closer examination of these vehicles high lights

the pervasive constraints presenied in the form of non equifable

distribution of benefits inherent in their implementation and such benefits

being extended to non HDSA, which remains proverbially problematic.

The underlying empowerment funding model has resuited in the actual

ownership of mining assets intended for transformation purposes being

tied in loan agreements. Accordingly, the net value of a large proportion

of empowerment deals is negative, due to high inferest rates on the loan
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and moderate dividend flows, compounded by the recent implosion of the
global financial markets. The rapacious tendencies of the capital markets
have consistently thwarted the intended progress towards aftaining the
goals of transformation, as embedded in the Charter.

The assessment shows that the structure of most empowerment deals is

insidiously effected at operational (mining rights} levels, which allows for

ring- fencing of transformation at holding company level. Such undesirable

practices perpetuate a culture and focus on requlatory compliance af the

expense of fundamental transformation of the mining industry, including

albeit not limited fo de-racialising the corporate profiles and ownership of

mining companies.

The assessment efso points to a structural malaise in BEE deals focussed
solely on economic interest, which is not representative of the true
ownership transfer of mining assets fo HDSA's. As a result of these
structural weaknesses, the BEE companies end up in an invidious
financial position, as evidenced by the swifft mass exodus of these
companies, which coincided with the global financial crisis.

The realisation of the benefits of BEE deal-flows fo HDSA beneficiaries is
delayed by elusive structuring of these deals. The nature of most BEE
deals is such that the repayment terms for the HDSA continue beyond the
Life of Mine (L.OM). There are often onerous conditions attached to
agreements to discourage HDSA participation. A majority of
empowerment deals are structured with a lifespan ending 2014, contrary
to the object of this element, which sought to achieve these targets as a

baseline of transformation. Some companies have used what they call the
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"pool and share” method, which is their own creation and fealtures
nowhere in the Charler. Through this method, established mining
companies enter info joint ventures with black owned companies and each
party brings resources info the deal based on the close proximity of their
operations "geagraphically”.

The profits are shared on the basis of who has what percentage of the
reserves brought into the deal. Effectively, the BBBEE ownership in such
an arrangement is based on how much reserves each party brings into
the deal. In essence such companies are not empowered and should not
claim credit on the basis of attributable units of production since they did
not give up any of their reserves for the benefit of black owned company
and their racial profile remains unaftered.

Lack of HDSA representation at empowering companies' boards limits
their decision making authority and leaves them at the mercy of
empowering companies. Consequently, HDSA companies are generaily
excluded from major decisions relating to investment/divestment and key
poficies that determine the future direction of the company.

The prevalence of fronting fs both an insult and an indictment to the
broader objectives of the Mining Charter. This unscrupulous practice sets
back the transformalion agenda of South Africa and must be condemned
in the strongest ferms possible. The surreptitious nature of fronting
remains a scourge fo South Africa's fransformation agenda.”

(Underlining added).




62. The DMR 2009 assessment recorded that there was material non-compliance
with the 2004 Charter, and the provisions of the 2004 Charter also suffered some

shortcoming which required remedy —

“The first period of the implementation of the current Mining Charter

coincided with the longest synchronised commodily boom ever

experienced by the mining industry globally. The Charter was developed

as a pre-cursor lever to effect sectoral transformation, aligned fo the
broader national transformation agenda. In developing the Mining
Charter, the DME accommodated the diverse interests of various
stakeholders, as they lobbied for the protection of their various
constituencies.

As an agreement based on concessions by the various stakeholders, the

Mining Charfer is not without shoricomings. The ambiguily inherent in

the current construct of the Charter elements has given rise fo various
interpretations, which afford the industry an opportunity to exploit
intrinsic weaknesses. This has resulted in shocking levels of non
compliance.

Consequently, the intended benefits flowing from the mining industry falf

significarily below the expectations and aspirations of the majority of

South Africans as infended by the Charter. To this extent, there is a

degree of criticism levelled against the Mining Charter that jn ils current

form, it is a biunt tool to address the broad based transformation agenda.

Although some of the elements of the Charter allude to the national

objectives, there Is a need to further align it to the developmental state

29 ,f\zf' Y\ o
l A




agenda. However, this raises questions as to whether the state has
utilised State Owned Enterprises for the maximum benefit of the nation
and what needs to be done fo ensure that such utilisation occurs.

it is therefore imperative that the Mining Charfer be reviewed fo ensure

that it remains relevant and frue to its original intent, and aligned to the
Broad Based Black Economic Empowerment (BBBEE} Act No.53 of
2003 and the Codes of Good Practice champicned by the DTI.

While the assessment of the Mining Charter demonstrates a measureg of

cumulative progress towards the affainment of ifs objectives as

embedded in the elements, it also illuminates some deficiencies in the

construct and mechanisms of implementation thereof. The juxtaposition

of interpretation of the Mining Charter aligned to the score-card
{measures) is blurry.”

(Underlining added).

63. The 2009 assessment concluded in the foilowing terms:

“The assessment of the Mining Charter has demonstrated that the

Charter and its constituent elements for effecting _meaningful

transformation remain relevant. However, the efficacy of the Charier as

an instrument of promoting transformation is blunted to a large extent by

the identified shortcomings. It is therefore recommended that the Charter

be reviewed to strengthen and sharpen its effectiveness in driving

transformation in the industry. It is further recommended that the MPRDA

be amended to ensure that non-compliance with the provisions of both
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64.

the Charter and the Act is severely penalised. In addition, there needs fo
be greater synergy hetween the procurement element of the Mining
Charter and the procurement element of the DTl Codes of Good

Practice” (emphasis added).

Shortly after the Depariment released the DMR 2009 assessment, the Chamber
released its own assessment. A copy thereof is attached marked "AA19" ("the
Chamber 2009 assessment’). This was drawn by the Chamber on a parallel
process. At no point in time prior to the publication by the Chamber of its own
assessment was the department alerted to the fact that the Chamber was
drawing its own competing assessment. Needless to say, the Chambert’s
assessment painted a rosy picture of compliance with the targets, framework and
thresholds set out in the 2004 Charter. The Chamber's rosy assessment was

not reflective of reality.

2010 STAKEHOLDERS’ DECLARATION

65. As demonstrated above, there was an obvious tension befween the imperatives

of the Chamber and the imperatives of the Depariment regarding the
effectiveness of the implementation of the 2004 Charter. In order to best resolve
this and consult with the Chamber and other stakeholders, the Department
arranged an extensive consultative session, with its high watermark comprising
a mining summit in Drakensberg in about March 2010 presided over by the then

minister of mineral resources, Minister Susan Shabangu.
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66. More particularly, the mining summit was a joint endeavour of the Mining

67.

68,

Industry, Growth, Development & Employment Task Team hereafter referred to
as "MIGDETT", a tripartite initiative comprising the government, organised
business and organised labour (the Depariment, South African Mineral
Development Association, the Chamber, National Union of Mineworkers, United

Association of South Africa (UASA) and Solidarity).

The mining summit and the associated extensive consultation process that
preceded and followed it resulted in the MIGDETT representatives (including the
Chamber) jointly signing a declaration on the "strategy for sustainable growth
and meaningful transformation of South Afifca’s mining industry” (“the 2010
stakeholders’ declaration”), a copy of which is attached as *“AA20". The 2010
stakeholders' declaration affirmed the mutual inclusivity of competitiveness and
meaningiul transformation of the mining industry and further ascertained that one
attribute cannot be achieved without the other. It recorded in its terms that it was
the product of extensive consultations: “this declaration symbolises the spirit of

common purpose by the stakeholders”.

The 2010 stakeholders’ declaration affirmed 13 commitments in relatively

detailed terms which included infer alia the following:

68.1. establish a long-term infrastructure planning mechanism,
68.2. add value through beneficiation,
68.3. develop skils,

88.4. advance employment equity,

32

AN




69,

70.

68.5. boost near-mine communities,

68.6. convert hostels into family units by 2014,

68.7. develop enterprises through procurement,

68.8. “A minimum target of 26% ownership by 2014 to enable meaningfutl
economic participation of HDSA”,

68.9. “Finalise the review of the Mining Charter by August 2010".

One of the aims of the 2010 stakehoiders' declaration was “ftffJo commit to
effective implementation of the strategy” of supporting “the sustainable growth
and meaningful transformation of South Africa’s mining industry’. The parties
also undertook to “fajdhere to effective implementation of strategy” for achieving
the stated transformation objectives of the Charter, which entailed monitoring

and compliance.

The 2010 stakeholders’ declaration served as the basis on which the 2004
Charter was amended. The 2010 Charter, while retaining ail the original elements
of the 2004 Charer, sought to improve the construct, scorecard, and remove
identified ambiguities. it introduced an element on "sustainable development and
growit". This addressed the stakeholders' commitment to utilise South African
based facilities for analysis, and research and development, throughout the
mining value chain, together with the improvement of the industry's
environmental management as well as progress in implementation of the mine
health and safety summit commitments. Furthermore, it introduced the concept

of meaningful economic participation.




2010 CHARTER

71. After exiensive consuitations including with ail stakeholders, the 2010 Charter

was published in the government gazette on 20 September 2010.

72. The 2010 Charter incrementally built on and amended the 2004 Charter. The
2004 Charter records the commitment of stakeholders to a minimum target of
26% ownership by 2014 {o enable de-racialisation and diversification of
ownership in the mining industry through HDSA participation. That commitment
is echoed in the 2010 Charter and expanded ic meaningful economic
participation. Once again, these provisions indicate a full alignment between the

MPRDA and the 2010 Charter.
73. The 2010 Charter reads:

“The systematic marginalization of the majority of South Africans,
facilitated by the exclusionary policies of the apartheid regime, prevented
Historically Disadvantaged Scouth Africans (HDSA) from owning the
means of production and from meaningful participation in the mainstream
economy. To redress these historic inequalifies, and to thus give effect to
section 9 (equality clause) of the Constitution of the Republic of South
Africa, Act 108 of 1996 {Constitution), the democratic government has
enacled, inter alia, the Mineral and Pelroleum Resources Development
Act 28 of 2002 (MPRDA). The objective of the MHPRDA is to facilitate

meaningful participation of HDSA in the mining and minerals industry. In
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particular, section 100(2) of the MPRDA provides for the development of
the Mining Charter as an instrument fo effect transformation with specific
targets. Embedded in the Mining Charter of 2002 is the provision fo review
the progress and determine what further steps, if any, need to be made fo

achieve its objectives.”

74. The vision, mission and purpose of the 2010 Charter is:

75.

76.

74.1.

74.2.
74.3.
74.4.

74.5.

74.6.

to facilitate sustainable transformation, growth and deveiopment of the
mining industry;

to give effect to section 100(2)(a) of the MPRDA,;

to give effect to sectiq‘n 9 of the Constitut_ion;

to redress the historical exclusion of HDSA in mining;

to ensure meaningful participation by HDSA in the mainstream economy;
and

to review progress and to determine what further steps, if any, need to

be taken to achieve the objects of the 2010 Charter.

"Effective ownership” in the definition clause of the 2010 Charter defines the term

to mean the meaningful participation of HDSA in the ownership, voting rights,

economic interests and management control of mining entities.

The flow-through principle is not defined in the 2010 Charter. Reference to the

flow through principte is made in the Generic Codes of Good Practice on Broad

Based Black Economic Empowerment (“the Generic Code”) and states:
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“3.3 Flow-Through Principle
3.3.1 As a general principle, when measuring the rights of
Ownership of any category of Black people in a measured
Entity only rights held by natural persons are relevant. If
the rights of Ownership (of Black people) pass through a
juristic person then the rights of ownership of Black people
in that juristic person are measurable. This principle
applies across every tier of Ownership in a multi-tiered
chain of Ownership until that chain ends with a Black

person holding rights of Ownership.”

77. The Generic Code provides a method of applying the principle across one or
more intervening juristic persons. Having applied the method, the result of the

calculation will represent the percentage of ownership held by the participant.

78. it admits of no dispute, therefore, that the beneficiaries of the transformation
objectives set out in the Charters, are natural persons whose participation in the

mining industry is sought to be achieved.

79. The 2010 Charter defines “Meaningful economic participation” as including inter

alia the following key atiributes:

79.1. that BEE transactions shall be concluded with clearly identifiable

beneficiaries in the form of:
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80.

81.

82.

79.1.1.

79.1.2.

79.1.3.

79.1.4.

BEE entrepreneurs,

workers {including ESOP's}, and
communities; and that

barting any unfavourable market conditions, some of the
cash-flow should flow to the BEE partner throughout the term
of investment, and that for this purpose, stakeholders should
engage financing entities in order to structure BEE financing
in a manner that permits a percentage of cash-flow to service
the funding of the structure, while the remaining amount is

paid to BEE beneficiaries.

The definition of meaningful economic participation further states that BEE

entities should be able to leverage equity from that time in preportion to vested

interests over the life of the transaction in order to facititate sustainable growth of

BEE entities.

The definition of “meaningful economic participation” is mirrored in the 2010

stakeholder's declaration io which the Chamber is a signatory.

As far as material, the objectives of the Charters are to, amongst others, promote

equitable access to the nation's mineral resources to all the people of South

Africa and to substantially and meaningfully expand opportunities for HDSA to

enter the mining and minerals industry and to benefit from the exploitation of the

nation's mineral resources that belong to the state.
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83.

84,

85.

With regard to the element of ownership, clause 2 of the 2010 Charter states in
express terms that "effective ownership is a requisite instrument fo effect
meaningful integration of HDSA into the mainstream economy. In order to
achieve a substantial change in racial and gender disparities prevalent in
ownership of mining assets, and thus pave the way for meaningful participation
of HDSA for altainment of sustainable growth of the mining industry”,
stakeholders are to commit to achieving a minimum target of 26% ownership to

enable meaningful economic participation of HDSA by 2014.

Clause 2 of the 2010 Charter also deals with permissible offsets, limiting these

to offsets “against the value of beneficiation, as provided for by section 26 of the

MPRDA and elaborated in the mineral beneficiation framework”. Whereas the

2004 Charter did not cap the offsets that may be derived from beneficiation, the
impact assessment review revealed that some right holders thought it was
conceivable to achieve offsets and/or credits of up to 26% from beneficiation.
This could never have been the intention that beneficiation can completely
supplant the equity requirements in the MPRDA. To remove any doubt, the 2010

Charter capped the credits that may be achieved through beneficiation to 11%.

The 2004 Charter and the 2010 Charter, as elaborated in the scorecard, divide
the ownership compliance targets into two parts. The first pari was the
achievement of a 15% HDSA ownership target by 2002 and the second, the
achievement of a minimum 26% HDSA ownership hofding with meaningful
economic participation and full shareholder rights by 2014. This merely mirrors

the provisions of the Chariers.
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86.

The 2010 Charter expressly provided that the “Department shall monitor and
evaluate, taking into account the impact of material constraints which may result
in not achieving targets” (at para 3). Moreover, it anticipated the inevitable
situation that would arise in the future, namely the need for the Minister to amend
the provisions of the Charter. Therefare, it expressly recorded that “fiJhe Minister
of the Department of Mineral Resources may amend the Mining Charter as and

when the need arises” (at para 4).

CHAMBER'S ACCEPTANCE OF THE 2010 CHARTER

87.

88.

Bearing in mind that the underpinning framework, the targets, the thresholds
were agreed upon in 2004 and the amendments thereto were extensively
consutted on and in principle enshrined in the 2010 declaration of stakehoiders,
there was no conceivable scope for dispute about the content of the 2010

Charter.

The indisputable facts bear this out. After publication of the 2010 Charter in
September 2010, there was no real dispute from any stakeholder, including the
Chamber. On the contrary, there was unequivocal support for the 2010 Charter
from alf the stakeholders, including the Chamber. The annual report of the
Chamber for 2009/2010 makes express reference to the extensive consuitation
that had taken place, and emphasises that its members are fully commitied to

implement the 2010 Charter infer alfa because there was more than sufficient
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consultation regarding its content. The Chamber's 2010 annai report is

attached marked “AA21". It states in relevant part as follows:

“The significance of this [2010 stakeholders’] declaration is that it is a joint

qovernment, labour and business initiative. All the stakeholders agree that

growth and transformation are interdependent and the achievement of
these two vital objectives will ensure that South Africa is well positioned
for the next global commodities boom. This is the reason our theme for
this year's annual report is: ‘Sustainable growth and development in
mining’.

The commitments in the [2010 stakeholders’] declaration were also

contained and expanded upon in the [2010] Mining Charter. which was

published on 20 Sepfember 2010. In the revised Charter, some of the

targets were specified in_more detail and new fargets relating to the

sustainability of the mining industry were added. and the scorecard was

improved. Contrary to what some stakeholders have reportedly asseried,

the Department of Mineral Resources (DMR) had in fact consulted with all

stakeholders in the process of drafting the revised Charter. The Chamber

is salisfied that the outcome is a reasonably balanced Charter. The views

of no single stakeholder are fully accommodated, but the Chamber and ifs

members are fully committed to ensure that the revised Charter is

implemented not only in the letter but also in the spirit.”

(Emphasis added).
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89. The Chamber's 2009/2010 annual report again makes reference to that
the 2010 stakeholder’s declaration and the 2010 Charter were effectively jointly
developed through a process of open and extensive communication between the
Depariment and all stakeholders including the Chamber. In short, on the
Chamber's own version, the 2010 Charter was a product of long-running,
extensive and detailed collaboration and consultation. 1n this regard, | refer to

the following extract from the Chamber's 2009/2010 annual repori:

“In an effort to reposition the South African mining industry, the sector

has developed strategies to address identified shoricomings, signed a

joint mining declaration with 13 commitments [the 2010 stakeholders’

deofaraﬁqn], and amended tﬁe Mining Charter fculminating in the 20? 0

Charter]' (emphasis added).

90. A mere perusal of the Chamber's 2008/2010 annual report alse demonsirates
that the Chamber and its constituent members regarded the 2010 Charter as

imposing binding obligations on them on every aspect of the 2010 Charter.
2015 ASSESSMENT

91.  As part of its monitoring function, and in order to gauge whether there has been
actual compliance with the 2004 Charter and thereafier the 2010 Charter i