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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Case no: z_oilﬂ’z_' ”\

In the matter between:

Minerals Council South Africa S Applicant
Souvﬁggfgi\m O T T
st

VAR

and TORIA 6o 1 7
‘Minister of Mineral Resources I Sty Firgt Respondent
South African Diamond and Precious Metals Regulator Second Respondent

NOTICE OF MOTION

TAKE NOTICE THAT the applicant intends to ap'ply to the above honourable

court for an order in the following terms:

1. Reviewing and setting aside the following clauses of the Broad-based
Socio-economic Empowerment Charter for the Mining and Minerals
Industry, 2018 (Mining Charter, 2018) published in Government Notice
1002, Government Gazette No. 41934, dated 27 September 2018 (as
amended by the Amendment in Government Notice 1421, Government
Gazette No. 42130, dated 20 December 2018) (‘the 2018 Charter”) in
terms of sections 6(2)(a)(i), 6(2)(d), 6(2)(e)(), 6(2)(e)iii), 6(2)(F)(i),
6(2)(f)(ii) and/or 6(2)(i) of the Promotion of Administrative Justice Act 3 of

2000:



1.1.

1.2.

1.3.

1.4.

1.5.

1.6.

1.7.

1.8.

1.9.

the introductory sentence of clause 2.1 insofar as it provides that “a

mining right holder must comply with the following”;

clause 2.1.1.2, 2.1.1.5,2.1.1.6 and 2.1.6.2, insofar as they apply to the

renewal of a mining right;

clause 2.1.1.4;

clauses 2.1.3.2 and 2.1.4;

clauses 2.1.5.2and 7.2;

the proviso to clause 2.1.6.1,in clauses 2.1.6.1.1t0 2.1.6.1.4;
the heading of clause 2.1.6 insofar as it refers to “existing rights”;

the definition of “beneficiation” and clauses 2.1.7.1 (including clauses

2.1.7.1.1 to 2.1.7.1.5) in the following respects:

1.8.1. setting aside the definition of beneficiation and substituting it
with the definition of beneficiation in section 1 of the Mineral

and Petroleum Resources Development Act, 2002;

1.8.2. setting aside the words “against a BEE Entrepreneur” where

they appear in clause 2.1.7.1,

1.8.3. setting aside the words “a maximum of 5 percentage points of

a BEE Entrepreneur” where they appear in clause 2.1.7.1.1;
1.8.4. setting aside the whole of clauses 2.1.7.1.2 10 2.1.7.1.5;

clause 2.2;
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1.10. Insofar as the following clauses relate to existing or new licences and
permits issued in terms of the Diamonds Act, 1986 and the Precious

Metals Act, 2005, clauses 4,6.2,7.1,7.3, 8.7, 8.8, 8.9 and 9.2; and

1.11. clause 9.1.

2. In the alternative to prayer 1, declaring that the clauses mentioned in
prayers 1.1 to 1.11 above are inconsistent with the principle of legality

enshrined in section 1(c) of the Constitution, 1996 and setting them aside.

3. Directing the first respondent to pay the costs of this application, such

costs to include the costs of three counsel.
4. Further and/or alternative relief.

TAKE NOTICE FURTHER that the accompanying affidavit of TEBELLO
LAPHATSOANA CHABANA and supporting affidavits and documents will be

used in support of the application.

TAKE NOTICE ALSO that the first respondent is hereby called upon to show

cause why the decisions referred to in prayer 1 above _should not be reviewed -

and set aside.

TAKE NOTICE FURTHER that the first respondent is also hereby called upon
to dispatch within fifteen days of receipt of the notice of motion, to the
Registrar, the record of proceedings before him resulting in the decisions
referred to in prayer 1 above together with such reasons as he is by law

required or may desire to give and to notify the applicant's attorney that he

has done so.



TAKE NOTICE FURTHER that if the first respondent intends opposing this

application, he is required:

(a) within fifteen days after receipt by them of the notice of motion or any
amendment thereof, to deliver notice to the applicant's attorney that he
intends so to oppose and in such notice to appoint an address within
eight kilometres of the office of the registrar of this honourable court at
which he will accept notice and service of ajl process in these

proceedings; and

(b) within thirty days after the expiry of the time referred to in rule 53(4) of
the Uniform Rules of the High Court, to deliver any affidavits he may

desire in answer to the allegations made by the applicant.

TAKE NOTICE FURTHER that if no such notice of intention to oppose the

order in terms of this notice of motion be given, the application will be made

on U(S?Pt@mbd wl%t 10:00 or as soon thereafter as the matter may be

heard.

TAKE NOTICE, FURTHER, THAT the applicant has appointed Norton Rose
Fulbright South Africa Inc care of Mothle Jooma Sabdia Inc, at the address set
out hereunder at which it will accept notice and service of all process in these

proceedings.

Dated at Sandton on this the 26 day of March 2019.
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Ground Floor, Duncan Manor

Cnr Jan Shoba (Duncan) and Brooks Street
Brookiyn, Pretoria

Tel: 012 363 3137

Fax: 012 362 4139
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Ref: Mr Jooma/sm

To:
The Registrar of the High Court
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And to:

Minister of Mineral Resources

clo Office of the State Attorney, Pretoria
Attorney for Respondent

SALU Building

255 Francis Baard Street

Pretoria

Tel: 012 309 1575

Email: simathebula@justice.gov.za
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Received on March 2019

For: First Respondent

And to:

South African Diamond and Precious Metals Regulator
SA Diamond Centre
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Johannesbhurg

Received on | March 2019

For. Second Respondent
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10

[, the undersigned,

TEBELLO LAPHATSOANA CHABANA

hereby say on oath that;

PART 1: INTRODUCTION

DEPONENT

1 I am the Senior Executive: Public Affairs and Transformation of the Minerals
Council South Africa, previously known as the Chamber of Mines of South

Africa. | took office on 1 July 2016.

2 | am duly authorised to represent the Minerals Council in this application and

to depose to this affidavit on its behalf.

3 The facts in this affidavit are true and correct and, unless otherwise stated or
the contrary appears from the context, are within my personal knowledge.
Legal submissions in this affidavit are made on the advice of the Council's

legal advisors.
DEFINITIONS
4 In this affidavit, the following definitions are used:

4.1 the Mineral and Petroleum Resources Development Act, 2002 which was
assented to on 3 October 2002 and took effect from 1 May 2004 is the

MPRDA,

4.2 the Applicant is the Minerals Council South Africa (the Minerals

Council),

s Yo



4.3

44

4.5

4.6

4.7

4.8

4.9

the First Respondent is the Minister and the Department of Mineral

Resources is the DMR;

the Second Respondent is the Diamond and Precious Metals

Regulator;

the Charter contemplated by section 100(2)(a) of the MPRDA is the

Charter;

the Scorecard for the Broad Based Socio-Economic Empowerment

Charter for the South African Mining Industry (including the Charter)

published in Government Notice 1639, Government Gazette 26661 dated
13 August 2004 is the Original Charter. A copy of the Original Charter is

annexed hereto marked ‘FA1’;

the Amendment of the Broad-based Socio-Economic Empowerment
Charter for the South African Mining and Minerals Industry published in
Government Notice 838, Government Gazette 33573 dated 20 September
2010 is the 2010 Charter. A copy of the 2010 Charter is annexed hereto

marked ‘FA2’;

the Reviewed Broad Based Black-Economic Empowerment Charter for
the South African Mining and Minerals Industry, 2016 (Reviewed Mining
Charter, 2017) published in Government Notice 581, Government Gazette
No. 40923 dated 15 June 2017 is the 2017 Charter. A copy of the 2017

Charter is annexed hereto marked ‘FAJ3’;

the Broad-based Socio-economic Empowerment Charter for the Mining

and Minerals Industry, 2018 (Mining Charter, 2018) published in

11
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Government Nofice 1002, Government Gazette No. 41934, dated 27
September 2018 (as amended by the Amendment in Government Notice
1421, Government Gazette No. 42130, dated 20 December 2018) is the
2018 Charter. Copies of the 2018 Charter and the Amendment are

annexed hereto marked 'FA4{1)" and ‘FA4(2)’
410  Historically Disadvantaged Persons are HDPs;'

411 where appropriate, the Original Charter, the 2010 Charter, the 2017
Charter and the 2018 Charter will be referred to collectively as the

Charters;
4.12  the Constitution of the Republic of South Africa, 1996 is the Constitution.
THE PARTIES

5 The applicant is the Minerals Council, with its principal place of business at

5 Hollard Street, Johannesburg.

5.1 The Minerals Council is a voluntary association with power to sue and be
sued in its own name. It is also registered as an employers’ organisation in

terms of section 96(3) of the Labour Relations Act, 1995.

52 The members of the Minerals Council comprise mining finance companies

and mines operating in the gold, coal, diamond, platinum, lead, iron ore,

' The MPRDA defines the term “historically disadvantaged person’. Section 100(2){a) employs the
term “historically disadvantaged South Africans”, but there can be littie doubt that that term was
intended to be a reference to the defined term “historically disadvantaged person”. The reference
to HDPs or HDSAs was impermissibly substituted in the 2017 Charter with "Black Person® and
“Black Owned Company’. The 2018 Charter employs the terms “Historically Disadvantaged
Persons” (as defined in the MPRDA)} and “Historically Disadvantaged Persons Owned and

Controlled Company” (not defined in the MPRDA).
s ¥t
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5.3

5.4

5.5

56

rutile, zircon, ilmenite, leucoxene, monazite, magnetite and other
associated minerals, antimony and copper mining sectors. The Minerals
Council represents mining companies providing about 90% of South
Africa’s mineral production and employing about 90% of the employees
employed in the mining sector. A list of the Minerals Council’'s members is
attached hereto marked 'FAS. The memlbers of the Minerals Council
affected by this application are those mining companies which are either
holders of, or applicants for, mining rights under the MPRDA. in this
affidavit, | refer to these affected members of the Minerals Council as

mining companies.

In terms of paragraph 2(a) of its constitution, one of the objects and
powers of the Minerals Council is to “advance, promote and protect the
mining and other interests of its members” and to “assist... in the
prosecution... of actions involving guestions the decisions whereof are
likely to affect the common interests of its members”. A copy of its

constitution is attached hereto marked ‘FAG’.

The Minerals Council is the principal advocate of major policy decisions
endorsed by the mining companies and represents these to various
organs of South African national and provincial governments and to other
relevant policy-making and opinion-forming entities, both within South

Africa and abroad.

The Minerals Council also works closely with the various employer

organisations in formulating these positions where appropriate.

The Minerals Council is a signatory to the Original Charter and represents

5% H
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5.7

6

6.1

6.2

6.3

14

the industry in the forums established in order to review performance

under the Charters.

The Minerals Council brings this application on its own behalf and in the

interests of its members.
The first respondent is the Minister of Mineral Resources.

The Minister is cited in this application in his official capacity as the
Minister responsible for the MPRDA and by virfue of the powers conferred
upon him by the MPRDA including, in particular, by section 100(2). His
office is situated at Trevenna Campus, 71 Meintjes Street, corner of
Meintjes and Francis Baard Streets, Block 2B 2nd Floor, Sunnyside,

Pretoria.

Service of this application on the Minister wili be effected by service on the
State Attorney, Pretoria, in terms of the provisions of Rule 4(9) of the

Uniform Rules of Court.

This application will also be served on the Director-General: Mineral
Resources of the Department of Mineral Resources at the address
mentioned in paragraph 6.1 above and on the State Attorney, Pretoria with
address at 316 Thabo Sehume St, Pretoria CBD, Pretoria, 0001, as

required by section 2 of the State Liability Act No 20 of 1957.

The second respondent is the South African Diamond and Precious
Metals Regulator, a juristic person established by section 3 of the Diamonds

Act 56 of 1986, with address at SA Diamond Centre, 251 Fox Street,

ST=2l

Johannesburg.



THE BACKGROUND TO AND NATURE AND PURPOSE OF THIS

APPLICATION

8 The Minerals Council and its members are fully committed to the
transformational objects of the MPRDA and have given concrete and

substantial expression to that commitment.

9 They have played an integral role in the reform of South Africa’s minerals
policies since 1992 and have contributed positively to the reform agenda
throughout the process. They have, in particular, made significant progress
on all elements of the Original Charter, including meeting and exceeding the
ownership target. The Minerals Council's members continued to support and
facilitate HDP ownership even in the face of the collapse of mining equities
and constrained markets. This created significant momentum in HDP
ownership, in the mining sector and beyond. All of this is demonstrated by
the fact that, as set out in annexures ‘FA7(1)" and ‘FA7(2) hereto, as ai the
end of 2014, meaningful economic empowerment participation achieved by
HDSAs -had been 38% on average” amongst the members of the Minerals
Council, with meaningful economic value transfer of more than R138
billion. The Minerals Council submits that annexures FA7(1) and FA7(2)
demonstrate its members’ commitment to transformation and to the spirit of
the Charters. | also refer the court to the Report of 18 March 2015 which was
annexed as Appendix 4 to the Minerals Council's submissions to the Minister
in August 2018 in respect of the draft 2018 Charter, and a copy of which

submissions (with all appendices thereto) is annexed hereto marked

2 That figure assumes that empowerment levels once achieved are not eroded by the exit by HDPs
from their investments.
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‘FAT7(3).

tn February 2018, the current Minister, Mr Mantashe, with the support of
President Ramaphosa, resumed interactions between the DMR and the
Minerals Council aimed at averting litigation about the highly contentious
2017 Mining Charter and at preserving and promoting South Africa’s mining
industry. The Minerals Council did not proceed with the application for the
judicial review of the 2017 Charter, which was set down for 19 February
2018, pending the development of a legally compliant Mining Charter that
would effectively secure transformation, growth and competitiveness of the

sector.

Discussions took place over the weekend of 17 to 18 March 2018 through a
Principals Committee. The Principals Committee agreed that two task teams
be established, namely the Mining Charter and Transformation Task Team
(“MCTTT"} and the Growth and Competitiveness Task Team ("GCTT"). The
purpose of the task teams was to make proposals on Growth,
Competitiveness and Transformation for the mining sector in South Africa, to
cross-pollinate ideas and to develop a Mining Charter that addressed both
the industry’s socio-economic transformation challenges and its growth and
competitiveness.challenges. The task teams were to recommend and seek
acceptance of their proposals from the Principals Committee, which was
chaired by Minister Mantashe. The MCTTT met on 14 occasions in total and
two of these meetings were combined meetings with the GCTT, where
presentations were heard from a handful of law advisory firms, the
Department of Trade and Industry (“DTI”) and the South African Bureau of

Standards (“SABS”). Only two Principals meetings were held and,

S ¥
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12

13

14

unfortunately, the mid-May Principals Committee meeting which was
envisaged to resolve several of the issues that arose during the MCTTT

meetings, did not proceed.

Discussions and negotiations were also heid with other industry
stakeholders. In particular, a Mining Charter Summit was held on 7 to 8 July
2018, where over 1000 community members gathered together with social

partners to discuss the draft 2018 Charter.

The Minerals Council wishes to stress that it remains committed to
transformation of the mining sector in South Africa and believes that this
should be implemented in accordance with the imperatives of job creation,
economic growth, competitiveness and social uplifftment and development.
The Minerals Council, as one of the key stakeholders in the mining industry,
regards a transformed, growing and competitive mining sector as a
significant catalyst for South Africa’s social and economic development and
critical for the realisation of the admirable goals of the National Development

Plan,

This will, however, only be realised through a minerals policy framework,
including the Mining Charter, which conforms to the rule of law and principles
of legality, and by administrative action which is lawful, reasonable and
procedurally fair and consistent in all respects with provisions of the country’s
legislation. The rule of law, regulatory certainty and the fair and even-handed
administration of laws are of the utmost importance in sustaining the mining

industry. This will provide a context conducive to commercially sustainable

("=
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15.1

156.2

operations and capital investment which is not only in the interest of the

Minerals Council and its members, but to the economy as a whole.

The mining industry is an important component of the South African economy,
directly constituting 7.5% of the Gross Domestic Product (GDP), and
indirectly promoting substantial economic activity in other sectors of the
economy. We set out below the industry's commercial impact on the South
African economy, the proportion in which the stakeholders in mining benefit
therefrom, and the impact that the 2018 Charter is anticipated to have upon

the industry and those employed within it.

If the direct and indirect muitiplier effects of mining are taken into account,
the mining sector contributes about 17% to GDP. The sector employed
453 500 people in 2018, which equates to 6.1% of private non-agricultural
employment and 4.8% of total non-agricultural employment. A total of
R130,5 billion was paid to employees in the same year. Fixed investment
from mining totalled R93 billion in 2018, which was 17% of private sector
fixed investment and 9.3% of the county’s total fixed investment for the
year. The industry exported R350 billion worth of output, which accounted
for 25% of the country’s R1.1 trillion exports. In the 2017/2018 fiscal year
the industry paid R7.5 billion in royalties and R 19,4 billion in corporate
taxes. The sector also contributed R7,2 hillion to skills development, R2
billion to community development and made a significant contribution to

health, education and community development initiatives in mining areas.

As regards the identities of the stakeholders who benefit from mining, and

SN
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the degree to which they benefit, the position is as follows:
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15.3

15.2.1

15.2.2

15.2.3

15.2.4

15.2.5

15.2.6

15.2.7

15.2.8

16.2.9

19

Employees benefitted 30% in 2011 and 47% in 2018;
Dividends to shareholders were 11% in 2011 and 6% in 2018;
Direct taxes were 11% in 2011 and 12% in 2018;

Employees taxes were 6% in 2011 and 9% in 2018;

Royalties were 3% in 2011 and 3% in 2018;

Community investment was 0% in 2011 and 2% in 2018;
Borrowings were 1% in 2011 and 6% in 2018;

Funds retained/utilised were 6% in 2011 and -14% in 2018;

Funds invested were 32% in 2011 and 29% in 2018,

The 2018 Charter has and will continue to have a variety of materially

adverse effects upon the mining industry, which, as appears from what |

say below, is already in decline and under threat.

15.3.1

A country’s resource endowment is a necessary but not sufficient
condition for a mining sector to exist. The successful economic
exploitation of such resources depends on a conducive, stable
and predictable policy environment. The challenged clauses of
the 2018 Charter are unfortunately not conducive to such an
environment and on the contrary have introduced instability and
unpredictability into the policy environment. An economically
viable mining sector depends on large long-term investment

decisions, which require certainty about the policy environment,

5 2



15.3.2

15.3.3

This is particularly felt in the willingness of venture capital to
invest in the exploration for such mineral resources, the
willingness of investors and bankers to invest in the construction
of mines, as well as the willingness of the latter to fund the

operations of mining companies.

The impact of the Charters on exploration (prospecting) in
South Africa has been overwhelmingly negative. Although rights
have been issued, investment has stagnated. This is reflected in
the decline of 65% in exploration spending over the last 8 years,
to below R 400 million a year, the further coliapse of the weak
(positive) relationship between commodity price movements and
exploration, as well as the extreme volatility in exploration
spending from one year to the next (between -60% and +60%;)
over the recent past. The result of these adverse trends is that
the pipeline of new resources for mine development is not

replenished and will lead to the earlier demise of the sector.

The measure of investor sentiment to global, local and
company news is via the stock exchange. Investors make their
decisions based on comparing a potential risk-adjusted return to
the cost of the investment. The similarity in the Johannesburg
Stock Exchange resources index response to the 2017 and 2018
mining charters is worth noting - each time dropping by more
than 2% and losing around R 50 billion of market capitalisation.
The remaining uncertainty around the regulatory circumstances

regarding mining right renewals has the potential to shock

%
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15.3.4

investor confidence in the same way. The Johannesburg
Resources Index (June 2018) was down 44% on 10 years ago,
significantly underperforming peer resource indices in other
mining jurisdictions. The recent recovery of the resources index
(outperforming the overall Index over the last two years) could
easily be reversed if the issue of regulatory uncertainty
introduced by the challenged clauses of the 2018 Charter is not
resolved. It must also be mentioned that the financing efforts by
mining companies in South Africa happen under the cloud of a
possible sovereign credit downgrade, which already had the
result of raising the long-term cost of capital to equal or higher
levels than countries which do not have investment grade

ratings.

The confidence of mine owners in future returns on investments
is most starkly reflected in their willingness to expand capacity by
investing in fixed capital (construction of mines, machinery and
equipment, transport equipment). Gross fixed investment (net
investment plus allowances for depreciation/maintenance) in
mining has stagnated at around R 72 billion for almost 10 years,
reaching a lowest point in 2016 (R 54 biltion) and recovering to R
91 billion in 2018. However, when the numbers are adjusted for
inflation, and depreciation allowances removed, net (new)
investment has declined by 70% since 2009, with the worst three

years being 2016 to 2018.
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15.4

15.5

16

15.3.5  Without a recovery in fixed investment in mining, no expansion is
possible. Production is already languishing in a band between
10% and 15% below the levels of 2005 and has never recovered
since the collapse of the commodity cycle. With ever increasing
costs, profitability remains under threat, and employment levels
are declining. The sector has lost 7 000 jobs between 2017 and

2018, and 52 000 since 2013.

The materially increased costs, regulatory uncertainty, and ditution in
security of title caused by the challenged clauses of the 2018 Charter will
significantly exacerbate the existing decline in investment and

employment levels in the mining sector.

In support of the contents of paragraphs 15.1 to 15.4 above, | refer to the
confirmatory affidavit of Mr Henk Langenhoven, the Mineral Council’s

Chief Economist.

In many respects the 2018 Charter addressed the serious deficiencies of the
2017 Charter, and constituted a major improvement on it. However, in spite
of extensive public participation (the details of which will have to be included
in the record requested in this application in terms of the provisions of Rule
53) and in spite of the majority judgment in Chamber of Mines v Minister of
Mineral Resources & Others [2018] 2 All SA 391 (GNP) (“the Chamber of
Mines judgment 2018") , the 2018 Charter unfortunately still proceeds from
the basic incorrect premise that it constitutes an instrument of law. It seeks to
impose legal obligations, by decree, on mining right holders, to be complied

with at all relevant times, in conflict with or in addition to those set out in the
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MPRDA and the regulations or in other legislation, as if the Charter

constituted law.

The purpose of the present application is accordingly to seek the judicial
review and setting aside of certain clauses of the 2018 Charter which was
published by the Minister on 27 September 2018 and amended on 20
December 2018. These clauses will collectively be referred to as “the

challenged clauses”.

As will appear from what is stated below, most of the challenged clauses
suffer from the fundamental defect that their promulgation was beyond the
powers of the Minister under section 100(2)(a) of the MPRDA. They are the
result of the adoption of the same incorrect philosophy that charters
developed in terms of section 100(2) of the MPRDA constitute law; this led
to contradictions and conflicts with, and impermissible amplifications to, the
MPRDA itself and conflicts with other legislation, such as the Diamonds Act,
1986 and the Precious Metals Act 2005. In including these clauses in the
2018 Charter, the Minister has purported to exercise powers which reside
exclusively with Parliament and has, in other words, usurped the role of
Parliament. This is not only ultra vires and based on an error law; it presents

a clear threat to the separation of powers.

The majority of the full bench of the Gauteng Division of the High Court
(Pretoria) in the Chamber of Mines judgment 2018 has already ruled on this
issue as well as on a number of the other central disputes between the
parties. The judgment and order are, however, subject to an application for

leave to appeal and the Minerals Council was thus constrained to bring the
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present application, which raises a number of the same issues between the
same parties albeit in the context of the 2018 Charter. The specific terms of
the 2018 Charter also raised a number of new issues between the parties
which also form the subject of this application, as appears from what is set

out below.

| shalt set out the grounds upon which the Minerals Council seeks an order
reviewing and setting aside the challenged clauses of the 2018 Charter in

more detail below.

PAJA REVIEW OR LEGALITY REVIEW

21

22

It is necessary at the outset also to deal briefly with the nature of the present
review and, in particular, with the guestion whether it is an administrative law
review or a legality review. Notwithstanding the fact that the 2018 Charter
constitutes policy and does not constitute law, as set out more fully below,
the Minister must, when he considers an application for a mining right in
terms of subsection 23(1)(h) of the MPRDA, decide whether fhe granting of
the right will be “in accordance with the charter contemplated in section 100"
in that context the 2018 Charter will certainly have the capacity to adversely
affect the rights of applicants and will have a direct, external legai effect for
the purposes of the definition of “administrative action” in section 1 of the

Promotion of Administrative Justice Act, 2000 (PAJA).

Whether the development and publication of the 2018 Charter constitute
administrative action for the purposes of PAJA outside of that context is a

more difficult question.
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As set out more fully below, the Minerals Council contends that the Charters
(including the 2018 Charter) constitute formal expressions of policy.
However, because the development and publication thereof take place in
terms of, and is mandated by, section 100(2) of the MPRDA, the decision to
do so may constitute administrative action. | am advised that PAJA defines
administrative action infer alia as a decision taken by an organ of state such
as the Minister when exercising a public power or performing a public

function in terms of any legislation.

To the extent that it may be held not to qualify as “administrative action” as
defined in PAJA, the 2018 Charter is also constrained by the principle of
legality enshrined in section 1(c} of the Constitution. That principle entails
that the Minister may exercise no power and perform no function beyond that
conferred upon him by law. | am advised that the principle acts as a safety
net to give the court some degree of control over action that does not qualify
as administrative action under PAJA, but nonetheless involves the exercise
of public power. 1 am further advised that it is accepted by our courts that
section 1(c) of the Constitution empowers them to review state action on

grounds of excess of power and irrationality.

In the case of the review grounds that the Minister exceeded his powers or
acted irrationally, it would thus make little practical difference whether the
development and publication of the 2018 Charter constitute administrative

action or not.

Therefore, once it is found that the Minister, in developing and publishing the

challenged clauses of the 2018 Charter, exceeded his powers and acted
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outside of the scope of the empowering statute or acted irrationally, those
clauses would stand to be reviewed and set aside either on the basis of
grounds set out in section 6(2) of PAJA (if it is administrative action) or in
terms of the principle of legality, which is founded upon section 1(c) of the
Constitution (if it is policy, legislation or a sui generis executive act). The

Minerals Council relies on both these bases, in the alternative.

The Minerals Council has been engaged in ongoing attempts to reach a
compromise with the Minister on changes to the 2018 Charter in order to
address the Minerals Council’s concerns. The Minerals Council has delayed
bringing the application in the hope that those discussions wouldl be
successful. Given the peremptory 180 day time bar imposed by section 7(1)
of PAJA, the Minerals Council was obliged to launch the review proceedings,
despite the fact that the discussions are ongoing and may yet bear fruit. In
the circumstances this application has been brought without unreasonable

delay. Brief details of such attempts are the following:
16 October 2018

Meeting at the DMR offices in Pretoria. Regarding the renewal issue, the
Minerals Council stressed that it would be a pity if some members of the
Minerals Council took the DMR to court on the issue of renewals as it is

key.
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27.2 16 November 2018

Meeting at the DMR offices in Pretoria. Regarding the renewal issue, the
Minerals Council undertook to provide two senior counsel opinions to the

DMR relating to this matter for consideration by the DMR.

27.3 21 February 2019

Meeting in Cape Town in the Parliament precinct. At this meeting the 3
legal opinions from senior counsel were shared with the DMR. It was
stressed to the Minister, among other things, that the deadline to pursue a
review application in terms of PAJA was near 27 March 2019 at which
stage the Minerals Council would have to lodge papers if the concerns
with the ownership provisions of the Mining Charter were not resolved

satisfactorily.

PART 2: THE MINERALS COUNCIL'S GENERAL SUBMISSIONS REGARDING

THE INTERPRETATION OF SECTION 100(2) OF THE MPRDA AND THE

LEGAL NATURE AND ROLE OF THE CHARTER IN THE CONTEXT OF THE

MPRDA

28 Before dealing with the specific instances of excess of power and setting out
the review grounds, it is expedient to set out the Minerals Council’s main
submissions with regard to the proper interpretation of section 100(2), the
nature and role of the Charter in the context of the MPRDA, and the nature
and ambit of the Minister's powers under section 100(2) of the MPRDA.

These submissions underpin the review grounds set out below.
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The statutory context of section 100(2) and its wording

29 The mandate to the Minister in section 100(2) to “develop” a “Charter” does
not fall into any recognised juristic niche and it is not immediately clear what
the nature and ambit of the Minister's powers under section 100(2) of the
MPRDA are, or what the legal nature and role of the Charter mentioned in

section 100(2) are.

30 It is trite that section 100(2) stands to be interpreted with due regard to its
wording and its context. The interpretation must furthermore be guided by
established legal principles pertaining to the rule of law and the doctrine of

separation of powers.

31 Section 100(2), as amended, provides that:

“(a) To ensure the attainment of the Government's objectives of redressing
historical, social and economic inequalities as stated in the Constitution, the
Minister must within six months from the date on which this Act takes effect
develop a broad-based socio-economic empowerment Charter that will set
the framework for targets and time table for effecting the entry into_and

active participation of historically disadvantaged South Africans into the

mining industry, and allow such South Africans to benefit from the

exploitation of the mining and mineral resources and the beneficiation of

such mineral resources.”

(b} The Charter must set out, amongst others how the objects referred to in
section 2 (c¢), {d), (e), (f) and (i} can be achieved."

32 The objects mentioned in section 100(2) are stated as follows in section 2 of

the MPRDA, as amended:

* The underlined parts were inserted by Amendment Act 49 of 2008 with effect from 7 June 2013.
This coincided with similar amendments to the objects in sections 2(d) and (e) of the MPRDA.
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"The objects of this Act are to — *

(c} promote equitable access to the nation's mineral and petroleum

resources to all the people of South Africa;

{d)} substantially and meaningfully expand opportunities for historically

disadvantaged persons, including women and communities, to enter into

and actively participate in the mineral and petroleum industries and to

benefit from the exploitation of the nation's mineral and petroleum

resources,

(e) promote economic growth and mineral and petroleum resources

development in the Republic, particularly development of downstream

industries through provision of feedstock, and development of mining and

petroleum inputs industries;

(f) promote employment and advance the social and economic welfare of

all South Africans;

(i) ensure that holders of mining and production rights contribute towards

the socio-economic development of the areas in which they are operating.”

33 | am advised that the objecis of an Act serve as an aide in the interpretation
of the provisions of such Act. In the case of the MPRDA, section 4(1)

expressly makes provision therefor by providing that -

“When interpreting a provision of this Act, any reasonable interpretation
which is inconsistent with the objects of this Act must be preferred over any

other interpretation which is inconsistent with such objects.”

34 The objects of an Act, however, do not operate in vacuo and do not impose
independent obligations or confer powers in the absence of substantive
provisions in the Act. Similarly, the long title and preamble do not impose

substantive obligations or confer powers. Once the objects are translated

* The underlined parts were inserted by Amendment Act 48 of 2008 with effect from 7 June 2013.
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into, and given concrete form in, substantive provisions by the legislature,
effect must be given to these substantive provisions, properly interpreted in

view of the objects.

35 In addition, | am advised, once legislation is passed to fulfil a constitutional
right,> the Constitution’s embodiment of that right is no longer the prime
mechanism for its enforcement. The legislation is primary. The right in the

Constitution plays only a subsidiary or supporting role.

36 In the case of the MPRDA, a number of the substantive provisions,
unusually, make express reference to objects of the Act, such as sections
12(3)(d)8, 17(1)(F)", 17(4)8, 23(1)(h),” 55(1}'° and item 7(2)(k)*" in Schedule Il

of the MPRDA.

*In casu, sections 9, 24 and 25(8) of the Constitution

® S 12(3)(d) provides that: “(3) Before facilitating the assistance contemplated in subsection (1),
the Minister must take into account all relevant factors, including— ... (d) the extent to which the
proposed prospecting or mining project meets the objects referred to in section 2 {¢), (d), (&), ()
and (1}.”

75 17¢1)(f) provides: “(1) The Minister must within 30 days of receipt of the application from the
Regional Manager, grant a prospecting right if— ... (f) in respect of prescribed minerals the
applicant has given effect to the objects referred to in section 2 (d}.” There are as yet no such
prescribed minerals.

S 17({4) provides; “(4) The Minister may, having regard to the type of mineral concerned and the
extent of the proposed prospecting project, request the applicant to give effect to the object
referred to in section 2 (d).”

? 5 23(1)(h) provides: “(1) Subiect to subsection (4}, the Minister must grant a mining right i— ...
(h) the granting of such right will further the objects referred to in section 2 {d} and (f) and in
~accordance with the charter contemplated in section 100 and the prescribed social and labour
plan.”

% 5 55 provides: “(1) If it is necessary for the achievement of the objects referred to in section 2
{d), (e}, {f}), (g) and {h) the Minister may, in accordance with section 25 (2) and (3} of the
Constitution, expropriate any land or any right therein and pay compensation in respect thereof.”

" ltem 7(2)(k) provides that the Holder of an old order mining right must as part of the lodgement
for conversion, lodge “an undertaking that, and the manner in which, the Holder will give effect to
the object referred to in section 2(d) and 2(f)".

30
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38

38.1

38.2

39

40

These sections of the MPRDA all require that an assessment be made by
the Minister, as part of a specific decision-making process, whether and/or
the extent to which, an applicant has given effect to the objects of the

MPRDA mentioned in sections 2(c), (d), {(e), {f) and/or (i) thereof.

Just as the objects in section 2 were incorporated in certain substantive
sections (as set out above), they were not incorporated in others. | refer in

this regard, by way of example, to-

reconnaissance permissions, mining permits and retention permits in
regard to which there are no empowerment requirements in the MPRDA,;

and

sections 18 and 24 dealing with renewais, which similarly have no

reference to any of the objects of the MPRDA or the Charter.

The objects of the MPRDA are framed in broad and general terms, as
objects usually are. In the absence of guidelines, the Minister would thus
have a very wide discretion in assessing whether an applicant has given
effect to the relevant objects of the Act, to the extent that it would be
impossible for applicants to predict what factors would weigh with the
Minister and what the outcome of their applications are likely to be. This
would be contrary to the rule of law. It is submitted that it is in this context
that the legislature enacted section 100(2) of the MPRDA, to guide the

exercise of the Minister's discretion under the sections mentioned above.

The Charter itself is expressly referred to in very few sections of the MPRDA,

to wit:

o
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40.1

40.2

41

in section 23(1)(h) of the MPRDA, which deals with the granting of a
mining right, and provides that the Minister must grant a mining right inter
alia if — “(h) the granting of such right will further the objects referred to in

section 2(d) and (f) and in accordance with the charter contemplated in

seclion 100 and the prescribed social and labour plan"; and

in sections 25(2)(h} and 28(2)(c) of the MPRDA which require holders of
mining rights annually to report on the extent of their compliance with the
provisions of sections 2(d} and (f}, the charter contemplated in section 100

and the social and labour plan.

There are no other provisions in the MPRDA which expressly refer to or
require compliance with the Charter as such, and there are no provisions
which require constant compliance with the Charter. As stated above, the
Charter operates in the MPRDA in the context of specific decision-making

processes.

The Charter is a formal policy document which cannot contradict, conflict

with or go further than, the MPRDA itself

42

It is submitted that upon a proper contextual interpretation of section 100(2),
the Charter is thus intended to guide the Minister's discretion, on the basis of
a published document, when he takes decisions under those sections of the
MPRDA'? which require that an assessment be made as to whether, or the
extent to which, an applicant has given effect to the objects referred to in

section 2(c), (d), (e}, {f} and (i} of the MPRDA.

"2 Such as sections 12(3)(d), 17(1)(F), 17(4), 23(1){(h} and 55(1) and item 7(2}(k) in Schedule 1l of

the MPRDA.
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At the same time, the Charter is intended to provide a formal indication to the
public of what the Minister will regard as “furthering” or “giving effect to” the
objects referred to in section 2(c), (d), (e), () and (i) of the MPRDA as

contemplated in inter alia section 23(1)(h) and item 7(2)(k) of the MPRDA.

It is accordingly submitted that the Charter constitutes a formal guideline or
statement of policy, mandated by section 100(2) of the MPRDA, which must
be applied in terms of and in the manner contemplated in the substantive

provisions of the MPRDA.

A policy, formal or otherwise, is not legislation and remains a guideline. The
fact that section 23(1){(h) of the MPRDA requires the Minister to consider,
when considering an application for a mining right, whether the grant of the
right will be “in accordance with the Charter contemplated in section 100”
does not transform the Charter into a law. It remains a statement of policy

which cannot override, supplement, amend or be in conflict with laws

(including subordinate legislation), otherwise the separation between

legistature and executive will disappear.

The Charter could thus never be applied so as to have the force of law or to
preclude an applicant for a mining right from adopting other means of
furthering or giving effect to the objects of the Act. Section 100(2)(b) indeed
requires that the Charter should set out how the objects referred to in those
sections can be achieved. That is language indicative of a desire to achieve

policy objectives and not of legisiation.

58

—
D2 \‘;‘QQ/

28



The Charter is not law

47

48

48.1

48.2

The Charter is not subordinate legislation. In previous litigation between the
same parties, the Minister's predecessor in office took the view that the
transformational objects of the Act (but, incidentally, not the other objects of
the Act) as well as the Charter are all legally binding in the sense of being
directly legally enforceable and producing obligations which the right holders
must at all times meet. “Non-compliance” with any aspect thereof at any time
was regarded as non-compliance with the MPRDA and was viewed as
subject to the sanction in section 47. The current Charter seems to depart

from the same erroneous premise.

This view, however, does not accord with the content or structure of the

MPRDA, the rule of law or the doctrine of separation of powers:

Firstly, as stated, the objects of the Act only produce obligations which
applicants for rights must meet to the extent that such obligations have
been incorporated in the substantive provisions of the Act, as they have in,
for example sections 12(3)(d), 17(1)}(f), 17(4), 23(1)(h}, 55(1) and item
7(2)(k) of Schedule It of the MPRDA. Outside of these provisions, the
objects of the MPRDA only serve as an aide in the interpretation of the

substantive provisions of the MPRDA, as provided in section 4 thereof.

Secondly, the definition of “this Act” in section 1 of the MPRDA does not
and cannot include the Charter, and conseqguently the contention that the
Charter forms part of the Act or that non-compliance with the Charter

constitutes non-compliance with the Act is misconceived.

54
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48.3  Thirdly, there is no indication whatsoever in the wording of section 100(2)
that the Charter was intended to be subordinate legislation. If Parliament
had intended to empower the Minister to make laws regarding the
attainment of the Government’s objectives of addressing historic inequality
in the mining industry, it could have provided in section 100(2)(a) that the

Minister may make regulations in that regard. It did not do so.

49 | emphasize that the Charter, which is intended to assist the Minister in
assessing whether an applicant/holder has given effect to these objects does
not, and cannot lawfully, operate outside of the structure and provisions of |
the MPRDA as if it were a stand-alone law of general application which

supplements and amends the MPRDA, and even overrides other legislation.

50 A policy, formal or otherwise, is not legislation and remains a guideline. The
fact that section 23(1)(h) of the MPRDA requires the Minister to consider,
when considering an application for a mining right, whether the grant of the
right will be “in accordance with the Charter contemplated in section 100"
does not transform the Charter into a law. Policy could never be applied so
does not render the Charter so as to have the force of law or to preclude an
applicant for a mining right from adopting other means of furthering the
objects or giving effect to the objects of the Act. As stated, section 100(2)(b)
indeed requires that the Charter should set out how the objects referred to in
those sections can be achieved. As stated, that is language indicative of a

policy, not of legislation.
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Separation of powers

o1

52

53

54

it is trite that the legislative authority of the national sphere of government is
vested in Parliament, as set out in sections 43(a) and 44 of the Constitution.
The National Assembly has the power to pass legislation with regard to any
matter {subject to certain exclusions which are not relevant for present
purposes) and to assign any of its legislative powers, except the power to
amend the Constitution, to any legislative body in another sphere of
government (i.e. in the provincial or local sphere). The Ministér is not a

“legislative body” but rather is part of the.executive.

The executive authority of the Republic is vested in the President by section
85 of the Constitution who exercises the executive authority, together with
other members of the Cabinet (consisting of the Deputy-President and
Ministers), by inter alia (a) implementing national legislation; (b) developing
and implementing national policy; and (e) performing any other executive

function provided for in the Constitution or in national legislation.

The separation of powers between the legislative, executive and judicial
branches of government inter alia entails that the branches of government
may not usurp one another's powers and that each branch of government
must perform its constitutionally allocated function, consistently with the

Constitution,

] am advised that the doctrine of separation of powers does not preciude
Parliament, as the legislative body, from delegating its power to make laws to

other bodies, including the executive. However, the Constitution places
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54.2

95

55.1

55.2

55.3

certain constraints on the delegation of authority to make law to the

executive in view of the doctrine of separation of powers. These include that:

plenary power to the executive to amend the source of its authority to
make law or to amend Acts of Parliament is constitutionally impermissible
as it would inevitably subvert the manner and form provisions of the
Constitution and allow the executive to confer power upon itseif to do as it

pleases;

the constitutionality of a delegation of the power to make subordinate
legislation would depend on a range of factors including inter alia the
nature and ambit of the purported delegation, the subject-matter to which
it relates, the degree of delegation, the control and supervision retained or
exercisable by the delegator over the delegate, the circumstances
prevailing at the time when the delegation is made and when it is expected
to be exercised, the identity of the delegate and practical necessities

generally.

{n the case of the MPRDA, there is simply no express or implied indication in
the text that it was Parliament’s intention to mandate the Minister to legislate
to achieve the attainment of the objects identified in section 100(2)(a). In fact,
such an interpretation of section 100(2) would render it unconstitutional in

view of:

the wide and unqualified nature and ambit of the purported delegation;

the subject-matter to which it relates;

the degree of delegation;

87
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554  the fact that the discretion of the Minister is in no way structured and

guided by the enabling Act;

55.5 the total absence of control and supervision retained or exercisable by
Parliament, with the result that Parliament does not continue to exercise
its control as a public forum in which issues can be properly debated and

decisions democratically made;

55.6  the public importance and constitutional significance of the measures
which, because they touch on questions of broad public importance and

controversy, require greater scrutiny; and

55.7 the fact that the subject-matter does not necessitate the use of forms of

rapid intervention which the slow procedures of Parliament would inhibit.
56 It is accordingly submitted that -

56.1 on a conspectus of all these factors, the statutory framework and the
wording of section 100(2), the Charter was not, and could not permissibiy
have been, intended by the legislature to be subordinate legisiation, and
was not in fact enacted as subordinate legislation. It was “developed” by
the executive under section 100(2) as a formal policy, as contemplated in

section 85(2)(b) of the Constitution;

56.2  an unconstitutional interpretation should be avoided and section 100(2}
should accordingly not be interpreted as empowering the Minister to
legislate. The latter interpretation is supported by the wording and

structure of the MPRDA and is in conformity with the constitutional norm of

S-73
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57 In any event, even if section 100(2) is held to constitute a proper delegation

of legislative powers to the Minister, which remains denied:

57.1 the Minister could still not lawfully amend the source of his authority fo
make law or amend Acts of Parliament or assume powers which are not

conferred by the MPRDA,;

57.2  the nature, purpose and permissible scope of the Charter all still fall to be
determined by the provisions of MPRDA, which is the empowering

legislation.

The role of the charter as contemplated in the MPRDA

58 The MPRDA deals with a holder's duties in respect of the objects in sections
2(d) and (f) of the MPRDA in a specific manner. In the case of the grant of
mining rights, and conversions of old order mining rights into mining rights,

the position is as follows:

58.1  Section 22 provides that application must be made for a mining right in the
prescribed manner. Part B of the application form (prescribed in the
regulations) requires information on "OWNERSHIP OF PARTICIPATION
BY HISTORICALLY DISADVANTAGED SOUTH AFRICANS (HDSA)”. It
also requires that the application must be accompanied by the prescribed

social and labour plan, as set out in regulation 486.

58.2  Section 23(1) provides that the Minister must grant the mining right infer

alia if -

nd
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58.3

58.4

98.5

58.6

“(h) the granting of such right will further the objects referred fo in section
2(d) and (f) and' in accordance with the charter contemplated in section

100 and the prescribed social and labour plan”.

In the case of conversions of old order mining rights, item 7(3) in Schedule
Il provides that the Minister must convert an old order mining right into a
mining right if the holder complies with item 7(2) including item 7(2)(k)

which, from 7 June 2013, provided that the holder must lodge:

“(k) documentary proof of the manner in which the holder of the right will

give effect to the object referred to in section 2(d) and 2(f).”"*

If the application or conversion is successful, the ensuing mining right is
granted on certain terms and conditions, as appears from section 23(6} of

the MPRDA.

The standard mining right document contains a recordal of the
empowerment agreement relied upon for the grant of the right and
imposes an obligation on the holder to honour the terms of such
agreement. Copies of the standard mining right and of the standard
converted mining right are annexed hereto marked ‘FA8(1), and FA8(2)".
In addition, the social and labour plan is approved if it complies with

regulation 486.

Once granted, the holder is obliged to comply with the provisions of the

MPRDA and the terms and conditions of its mining right as contemplated

¥ |t is submitted that, in the context, it is clear that the "and” was erroneously retained in the text in
this place. Acting Justice Barrie in par 83 of the Chamber of Mines judgment found that the
subsection can only be read sensibly by omitting the word "and”.

" Prior to 7 June 2013, it read: “(k} an undertaking that, and the manner in which, the holder will
give effect to the object referred to in section 2(d} and 2(f).”
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58.7

58.8

59

60

60.1

41

in section 23(6). It also has to comply with the provisions of its approved

sccial and labour plan.

After the grant, the holder has the obligation in terms of section 25(2)(h) to

report on its compliance with these provisions and documents.

if the holder fails to comply with the terms of its right, the Minister is

authorised to invoke the provisions of section 47.

It is accordingly clear that before granting an application for a “new order”
mining right or converting an old order mining right, the Minister (or his
delegate) must satisfy himself that the grant of such right would further the
objects referred to in sections 2(d) and (f), in accordance with the Charter
contemplated in section 100(2) and the prescribed social and labour plan.
The requirements to be met by an applicant in applying for a mining right or
lodging an old order mining right for conversion must be those that prevail at

the time the application or lodgement is made.

Once an applicant for a mining right has satisfied the requirements of section
23(1)(h) or item 7(2)(k) in Schedule Il and once a decision has been taken to

grant a mining right, (which constitutes administrative action):

a holder cannot be required thereafter to do so again, failing which its right
will be placed in jecpardy - the MPRDA does not permit it; in fact, it is also
an object of the MPRDA in section 2(g) and an object of item 2(a) of
Schedule I (Transitional Arrangements) to the MPRDA to provide for

security of tenure in respect of prospecting and mining operations;
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62

the decision-maker is functus officio and may not revisit his decision, save

on the usual review grounds recognised by our law.

Accordingly, a mining right once granted cannot be revoked or canceiled
because the holder fails to comply with Charter requirements introduced after
the grant of the right. Quite apart from the presumption against
retrospectivity when interpreting statutory provisions, there is nothing in the
MPRDA which provides, either expressly or by necessary implication, that
once a mining right has been granted to an applicant, the applicant will, in
order to retain guch right, have to meet new requiremen’ps set out in a
Charter as revised from time to time. The méjority of lthe court in the
Chamber of Mines matter held that the MPRDA empowers the Miﬁister to
consider a mining right holder's compliance with the Charter before the right
is granted (or refused). After the right is granted, the Minister may only revisit
such compliance if it is a condition of the mining right itself that the mining

right holder continuously meet specific HDP requirements.

As shown below, the first substantive provision in the 2018 Charter, which in
clause 2.1 provides that “a mining right holder must comply with the

following”, is for this very reason heyond the powers of the Minister.

Main propositions

63

The following main propositions foliow from the principles set out above, and

are dealt with more fully below.

(i) The holder of a mining right does not have a continuing obligation to

replenish its HDP shareholding under the MPRDA
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65

66

The starting point with regard to the obligations of holders of mining rights
must be the provisions of the MPRDA. There is nothing in the language of
section 23 (in particular section 23(1)(h)), or in item 7 (in particular item
7(2)(k)) in Schedule I, which imposes a continuing obligation upon the
successful applicant for a mining right or converted mining right to replenish
or restore the targeted HDP ownership level referred to in the Charter where
the required percentage falls below this level after the grant of the holder's
mining right, failing which such holder may be held as being in contravention

of the MPRDA.,

This interpretation of the MPRDA is not only in line with the language and
context of the MPRDA as set out above, but also with the objectives of the
MPRDA, including the expansion of opportunities for HDPs to invest in the

mining industry, and the promotion of employment in that industry.

This view, which has been referred to as “once empowered always
empowered”, was upheld by the majority in the Chamber of Mines matter,
and is recognised, partially, in the 2018 Charter. Clause 2.1.1.1 of the 2018
Charter duly recognises that “An existing mining right holder who has
achieved a minimum of 26% BEE shareholding shall be recognised as
compliant for the duration of the mining right”. The exclusions to this general
recognition in cases of renewal or transfer of existing mining rights, which are
set out in clauses 2.1.1.2 and 2.1.1.4 to 2.1.1.6 of the 2018 Charter,
however, are beyond the powers of the Minister. The MPRDA simply does
not require compliance with the Charter in cases of renewal and transfer of
existing mining rights. To the extent that clause 2.1.6 applies to existing

rights, its provisions are similarly beyond the powers of the Minister. These
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clauses of the 2018 Charter are dealt with in more detail below.

(ii) The Minister’s lack of power to cancel mining rights on the basis of non-

compliance with new Charter requirements after the date of grant

67

68

69

70

It is furthermore submitted that the Minister is not empowered to cancel a
mining right in terms of section 47 in the event of non-compliance with the

Charter requirements. This is manifestly impermissible.

The Minister cannot by decree elevate the Charter's status to that of
legislation and cannot by decree provide in the Charter (in clause 9) that
non-compliance therewith shall renrder the mining company in breach of the
MPRDA and subject to the provisions of section 93 read in conjunction with
sections 47, 98 and 99 of the Act. Only Parliament, by means of appropriate
amendments to the MPRDA, can render a breach of the Charter a breach of

the MPRDA.

National or provincial Acts and regulations are legislative instruments,
whereas documents setting out governmental policy are not. As a maiter of
sound government, a clear distinction should be maintained between policy

documents and legislative instruments.

The Minister therefore acted beyond his powers in including clause 9 of the

2018 Charter. This is also dealt with in more detail below.

Main grounds of review of the challenged clauses

71

The main grounds of review of the challenged clauses of the 2018 Charter

are thus that they are -
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71.1  unconstitutional in that the Minister lacks the power to publish the Charter
in the form of what purports to be a legislative instrument and, to the
extent that he sought to do so and usurped the functions of the legislature,
he offended against the separation of powers, which is entrenched as part
of the rule of law in section 1(c) in the Constitution, so that the challenged
clauses fall to be set aside in terms of the principle of legality implicit in the
Constitution and/or under section 6(2)(i), 6(2)(f)(i), 6(2)(d) and/or 6(2)(i) of

PAJA, and

71.2  unauthorised by section 100(2) of the MPRDA generally and the decision
to publish them as part of the 2018 Charter was materially influenced by
an error of law so that they accordingly fall to be set aside in terms of the
principle of legality implicit in the Constitution and/or under sections 6(2)(i),

8(2)(R(i), 6(2)(d) and/or 6(2)(i) of PAJA.

PART 3: GROUNDS OF REVIEW IN RESPECT OF CLAUSES UNDER THE

OWNERSHIP ELEMENT (clause 2.1 of the 2018 Charter} and DISPOSAL OF

BEE SHAREHOLDING IN RESPECT OF EXISTING MINING RIGHTS (clause

2.1.6 of the 2018 Charter)

OWNERSHIP: EXISTING MINING RIGHTS (clause 2.1.1 of the 2018 Charter)
introduction

72 The 2018 Charter introduces onerous re-empowerment obligations in respect

of the renewal and transfer of existing mining rights.

73 The Minerals Council seeks to review and set aside clause 2.1 (introductory

sentence, which applies to both existing and new rights holders), clauses

SER=2
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21.1.2, 2114, 2115 and 2.1.1.6 which appear under the ownership
element under the heading “Existing Mining Rights™ as well as clause 2.1.6,
insofar as it purports to apply to existing rights. (The introductory sentence of
clause 2.1 and clause 2.1.6 are also dealt with under the heading of new

mining rights below.)

74 The main ground of review is that the Minister is as a matter of principle not
empowered to impose further or new obligations on the holders of existing
mining rights outside of the provisions of the MPRDA and its regulations. The
imposition of new charter obligations after the gra‘nt__c_)_lr_cqnversion of a mining.
right in the case of renewals and transfers of existing mining rights (in
clauses 2.1.1.2 and 2.1.1.4 to 2.1.1.6) is accordingly unauthorised and the
said clauses fall to be reviewed and set aside in terms of the principle of
legality andfor sections 6(2)(a)}(i} and (f)(i) of PAJA. The provisions
mentioned below are also unclear and vague as shown below, and thus also
fall foul of the requirements of the rute of law as contemplated in section 1 of

the Constitution and section 6(2)(i) of PAJA in this regard.

The imposition of new charter obligations after the grant or conversion of a

mining right is beyond the Minister’s powers under the MPRDA

75 The 2018 Charter defines the term “Existing mining right holder’ to mean,
“for purposes of the ownership element’, as “a holder of a mining right

granted prior to the commencement of the Mining Charter, 2018",

76 In terms of section 1 of the MPRDA, the term “holder’ is defined as “in

relation to a ... mining right .... the person to whom such right . . . has
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77 The introductory sentence of clause 2.1 of the 2018 Charter, which applies to

both existing rights holders and new rights holders, provides as follows:

“To give effect to meaningful economic participation;' integration into the
mainstream economy; and effective ownership of the country’s mineral

resources by the Historically Disadvantaged Persons, a mining right holder

must comply with the following:” [own underlining].

78 The obligations of the holder of a mining right are exhaustively set out in the
MPRDA and its regulations (see for example sections 23(6) and 25(2)). The
MPRDA does not authorise the Minister after grant to impose additional
obligations on holders of mining rights (whether new or existing holders) by

way of the Charter.

79 The MPRDA deals with a holder's duties in respect of the objects in sections

2(d) and (f) of the MPRDA in a specific manner, fo wit:

79.1  Section 22 provides that application must be made for a mining right in the
prescribed manner. Part B of the application form (prescribed in the
regulations) requires information on “OWNERSHIP OF PARTICIPATION
BY HISTORICALLY DISADVANTAGED SOUTH AFRICANS (HDSA)". It
also requires that the application must be accompanied by the prescribed

social and labour plan (regulation 46).

79.2  Section 23(1) provides that the Minister must grant the mining right inter
alia if “(h) the granting of such right will further the objects referred to in
section 2(d) and (f) and in accordance with the charter contemplated in

section 100 and the prescribed social and labour plan”.

'* As defined in the 2018 Charter.
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79.3

79.4

79.5

In the case of conversions of old order mining rights, item 7(3) In Schedule
If provides that the Minister must convert an old order mining right into a
mining right if the holder complies with item 7(2) including item 7(2)(k)
which, from 7 June 2013, provided that the holder must lodge “(k)
documentary proof of the manner in which the holder of the right will give

effect to the object referred to in section 2(d) and 2(f.”"°

If the application or conversion is successful, the ensuing mining right is

granted on certain terms and conditions, as appears from section 23(6) of

the MPRDA. As a matter of departmental practice, the mining right

document containé a record-éi of the BEE agreemént reliéd upon for the
grant or conversion of the right and imposes an obligation on the- holder to
honour the terms of such agreement as appears from the standard mining
right document and standard converted mining right document referred to
and copies whereof are annexed as annexures FA8(1) and FA8(2) above.
In addition, the social and labour plan is approved if it complies with

regulation 46.

Once granted, the holder is obliged to comply with the provisions of the
MPRDA and the terms and conditions of its mining right.”’ If an appticant
entered into an agreement with an empowerment partner to satisfy the

criterion in section 23(1)(h), compliance with such agreement is required

'8 prior to 7 June 2013, it read: “(k} an undertaking that, and the manner in which, the holder will
give effect to the object referred to in section 2(d} and 2(f)."

7 In terms of section 23(6) of the MPRDA, the mining right is subject to “this Act’. The fatter is
defined in section 1 of the MPRDA to include any term or condition subject to which the right has

been granted.
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79.6

80

81

82

as part of the right granted. It also has to comply with the provisions of its

approved social and labour plan.

After the grant, the holder has the obligation in terms of section 25(2)(h) to

report on its compliance with these provisions and documents.

it is thus clear that the legislative scheme is that the Minister must, when
granting an application for a mining right, or converting an old order mining
right, be satisfied that the grant of such right would further the objects
referred to in sections 2(d) and (f), in accordance with the Charter
contemplated in section 100(2) and the prescribed social and labour plan.
The requirements to be met by an applicant in applying for or conversion to a
mining right are clearly those that prevail at the time the application or

todgement is made.

Once the Minister is satisfied that an applicant for a mining right has satisfied
the requirements of section 23(1)(h) or item 7(2)(k) in Schedule Il and once
the Minister (or his delegate) has taken a decision to grant a mining right,
which is an administrative act, he is functus officio and may not revisit his

decision.

A holder can thus not be required by the Charter, after the decision to grant
the right to him has been taken, to comply with additional criteria, failing
which its right will be placed in jeopardy - the MPRDA does not permit it; in
fact, it is also an object of the MPRDA in section 2(g) to provide for security
of tenure in respect of prospecting and mining operations. In terms of
section 4(1) of the MPRDA, “when interpreting a provision of this Act, any

reasonable interpretation which is consistent with the objects of this Act must
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. 84

85

be preferred over any other interpretation which is inconsistent with such

objects.”.

An interpretation of section 100(2){(a) which would permit the Minister to
impose new obligations upon the holder of a mining right which, if not met,
would expose such holder to the loss of such right, would also be
inconsistent with the description of a mining right in section 5(1) of the

MPRDA as a “limited real right”.

Accordingly, a mining right once granted on application or conversion cannot
be revoked or cancelled on the grounds of a failure to comply with Charter
requirements imposed after the grant or conversion in the absence of a clear
statutory power to do so and there is none. Quite apart from the presumption
against retrospectivity when interpreting statutory provisions, there is nothing
in the MPRDA which provides, either expressly or by necessary implication,
that once a mining right has been granted on application or conversion fo an
applicant, the holder will, in order to retain such right, have to meet the new
requirements set out in a Charter as revised from time to time. In particular,
as set out below, sections 47, 93, 98 and/or 99 of the MPRDA do not grant
the Minister such power. These sections are discussed more fully below in

the context of clause 9 of the 2018 Charter.

it is accordingly submitted that the Minister has no power, after he has
granted a mining right, whether on application or conversion, through the
Charter, to impose new obligations on holders of existing rights outside of,

and over and above, the provisions of the MPRDA and its regulations and
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the terms and conditions of their granted or converted mining rights and

approved social and labour plans. It is not authorised by the MPRDA.

Order granted in previous litigation {the Chamber of Mines judgment 2018)

86

87

88

Prior to commencement of the 2018 Charter, there was a long-existing
dispute between the Minister and his functionaries on the one hand, and the
Chamber of Mines as it was then known and its members on the other, about
whether or not, once a party which has applied for a mining right has
satisfied the Minister that the granting or conversion of the right will be in
accordance with the Charter contemplated by section 100 of the MPRDA,
that party is obliged, after the right has been granted or converted (therefore,
as mining right holder), to “top up” the 26% HDSA ownership target (now for
new mining rights 30% HDP ownership), if for one reason or another it fell
below that level. This was referred to as the “once empowered, always

empowered” issue,

The Minister and his functionaries took the view under the previous Charters,
that a holder of a mining right has a continuing obligation to maintain a 26%
HDSA ownership level (now, for new mining rights, 30%) and that a failure to
do so constitutes a contravention of the Charters, of the terms of their mining

rights and of the MPRDA.

As stated above, the Mineral Council's view at the time was that there is
nothing in the language of section 23 (in particular section 23(1)(h)}, or in
item 7 (in particular item 7(2)(k)) in Schedule I, which imposes such an
obligation upon the successful applicant for, or for conversion to, a mining

right. The MPRDA, in particular, does not oblige the holder to restore the
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percentage ownership by HDPs to the 26% (or now, for new mining rights,
30%) target referred to in the Charters where such percentage falls below

this leve! after the grant of the holder’'s mining right.

89 In consequence of an application for a review of the Original Charter and the
2010 Charter (under case number 41661/2015), the Chamber (as it was then
known) was granted an order in the Chamber of Mines judgment 2018 on 4
April 2018 by Acting Justice Barrie (Justice Mabuse concurring, but Justice
Siwendu dissenting) declaring that, upon a proper interpretation of the
MPRDA, once the Minister or his delegate is satisfied in terms of section
23(1)(h) or item 7(2)(k) in Schedule 1l of the MPRDA that the grant or
conversion of the mining right applied for in terms of section 22 of the
MPRDA or lodged for conversion in terms of item 7 in Schedule Il of the
MPRDA will further the objects referred to in sections 2(d) and (f)} in
accordance with the Charter, and has granted or converted the mining right
applied for or lodged for conversion, the holder thereof is not thereafter
legally obliged to restore the percentage ownership controlled by HDPs or
HDSAs to the 26% target referred to in the Original Charter and in the 2010
Charter where such percentage falls below 26%, uniess the obligation is
specified as an obligation in the terms and conditions stated in the right, as
referred to in section 23(6) of the MPRDA. As mentioned, the judgment and

order are subject to an application for leave to appeal.
The provisions of the 2018 Charter

90 The 2018 Charter was published on 27 September 2018, some five months

after the Chamber of Mines judgment 2018 on 4 April 2018. The 2018



91

91.1

91.2

91.3

Charter recognises the principle reflected in the above mentioned order and
judgment in clause 2.1.1.1 thereof by providing that “An existing mining right
holder who has achieved a minimum of 26% BEE shareholding shall be
recognised as compliant for the duration of the mining right’. To remain
“compliant”, however, the Implementation Guidelines'® provide that such
holders must éubmit annual reports cn their current BEE shareholding,
meaningful economic participation and their shareholders’ rights. This is
already an erosion of the principle set out in clause 2.1.1.1 of the 2018

Charter.

The Minister also did not extend this principle in the 2018 Charter to
renewals and transfers of existing mining rights, but instead introduced

onerous re-empowerment obligations in such cases:

clause 2.1.1.2 provides that “such recognition will not be applicable tpon

renewal”:

clause 2.1.1.4 provides that “The recognition of continuing consequences,
in respect of an existing mining right, shall not be transferrable (sic) and

shall lapse upon transfer of such mining right or part thereof’,

clause 2.1.1.5 provides that "The recognition of confinuing consequences

shall not apply to an application for a new mining right or renewal of a

mining right”’, and

'® Which were contemplated in GN 1002 GG 41934 of 27 September 2018 (a copy whereof is
annexure FA4{1} above} in terms whereof the 2018 Charler was published, and which were
published in GN 1399 GG 42122 of 19 December 2018, a copy whereof is annexure FAS hereto
{implementation Guidelines).
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91.4

92

clause 2.1.1.6 provides that “A renewal of an existing mining right shall be

subject to Mining Charter requirements applicable at the time that a mining

right renewal applfication is lodged’;

[own underlining].

It is submitted that the principie remains that, unless authorised to do so by
the MPRDA or unless specified in the terms and conditions stated in the right
as referred to in section 23(6) of the MPRDA, the Minister has no power after
grant, through the Charter, to impose new obligations on holders of existing

rights in the case of renewals and transfers of their existing mining rights.

Renewals of existing mining rights

93

94

95

The relevant provisions of the MPRDA with regard to renewals of mining

rights are sections 25(1) and section 24.

Section 25(1) provides that:

“In addition to the rights referred to in in section 5, the holder of a mining
right has, subject to section 24, the exclusive right to apply for and be
granted a renewal of the mining right in respect of the mineral and mining

area in guestion.”

Section 24 of the MPRDA, under the heading “Application for renewal of

mining right”, provides as follows:

“(1) Any holder of a mining right who wishes to apply to the Minister for the renewal

of a mining right must lodge the application—

(a) at the office of the Regional Manager in whose region the land is

situated:

{b) in the prescribed manner; and
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(c) together with the prescribed non-refundable application fee.

(2) An application for renewal of a mining right must--—
(a) state the reasons and the period for which the renewal is required;

{(b) be accompanied by a report reflecting the extent of compliance with the

conditions of the environmental authorisation;

(c) include a detailed mining work programme for the renewal period.

(3) The Minister must grant the renewal of a mining right if the application
complies with subsections (1) and (2) and the hoider of the mining right has

complied with the—

(a) terms and conditions of the mining right and is not in contravention of

any relevant provision of thi‘s Act or any other law;
(b) the mining work programme;
(c) requirements of the prescribed social and labour plans; and

(d) conditions of the environmental authorisation.

(4) A mining right may be renewed for further periods, each of which may not

exceed 30 years at a time.

(5) A mining right in respect of which an application for renewal has been lodged
shall despite its expiry date remain in force until such time as such application has

been granted or refused.”

A plain reading of section 24 shows that the Minister has no power, by way
of the Charter or otherwise, to require compliance with further requirements
set out in revised Charters from time to time as a pre-condition for the
granting of a renewal. There is little doubt that the onerous re-empowerment
requirements in the 2018 Charter in the case of renewals go further than
those imposed under section 24 of the MPRDA and afford the Minister
greater powers than those set out in the MPRDA when he decides whether
or not to grant the renewal of an existing mining right. Further argument in

this regard will be presented to the court at the hearing of the matter.
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97

The provisions of clauses 2.1.1.2, 2.1.1.5 and 2.1.1.6 as well as 2.1.6.2,
insofar as they purport to oblige an existing holder of a mining right to comply
with the new requirements of the 2018 Charter relating to ownership upon
renewal of a mining right, are accordingly clearly beyond the powers of the
Minister. The non-recognition of renewals is furthermore contrary to the
object of security of tenure in section 2(g) of the MPRDA (which inciudes
continuity of tenure by way of renewals) and contradicts section 24(3) which
does not include re-empowerment as a jurisdictional fact for compulsory
grant of renewal applications. The aforesaid clauses are accordingly not
authorised by the provisions of the MPRDA and stand to be reviewed and set
aside in terms of section 6(2)(a)(i) and/or 6(2)(H(i) of PAJA, alternatively in

terms of the principle of legality.

Transfers of existing mining rights

98

99

According to clause 2.1.1.4 of the 2018 Charter, the HDP ownership
credentials of the transferor (seller) do not follow the existing mining right
upon a transfer to the transferee. Instead, it seems, the transferee must
ensure that it complies with the HDP ownership provisions applicable to new
rights under the 2018 Charter. It is submitted that clause 2.1.14 is

unauthorised by the MPRDA.

Section 11 of the MPRDA deals with the transferability of mining rights.
Sections 11(1) and 11(2) are relevant and provide as follows:
“(1) A prospecting right or mining right or an interest in any such right, or a

controlling interest in a company or close corporation, may not be ceded,

transferred, let, sublet, assigned, alienated or otherwise disposed of without the

iFE
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101

102

written consent of the Minister, except in the case of change of controlling interest in

listed companies.

(2) The consent referred to in subsection (1) must be granted if the cessionary,
transferee, lessee, sublessee, assignee or the person to whom the right will be

alienated or disposed of—

(a) is capable of carrying out and complying with the obligations and the terms

and conditions of the right in gquestion; and

(b) satisfies the requirements contemplated in section 17 or 23, as the case

may be. ..."

Section 11(2)(a) contemplates therefore that the transferee will comply with
whatever empowerment obligations have been incorporated into the relevant
mining right pursuant to the Charter in force when the mining right was

granted.

Section 11(2)(b) only requires that the transferee satisfy those provisions of
sections 17 and 23 of the MPRDA which relate to the capacity of the holder
of a mining right to meet particular criteria. For that reason section 23(1)(a)
would not have to be satisfied by the transferee because it relates to the
nature of the mineral resource to be mined, not to the nature of the miner. By
contrast, section 23(1)(b) would have to be satisfied by a transferee,

because it relates to the financial and technical strength of the miner.

The requirement relating to empowerment in section 23(1)(h) in its terms
relates to the point in time when the right is granted. It provides that “the

Minister must grant a mining right if ... (h) the granting of such right will

further the objects referred to in section 2(d) and (f) and in accordance with
the charter contemplated in section 100 and the prescribed social and labour

plan” [own underlining]. As pointed out above, the transferee will, upon the
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105

transfer of the mining right, become obliged to comply with the empowerment
agreement which the Minister was satisfied would be in accordance with the
relevant Charter when he granted the right. Section 23(1)(h) does not
therefore relate to the capacity of the holder to meet the requirements of that
section and there would therefore be no need for the transferee to satisfy the
Minister that it is able to meet the requirements of that section. Those
requirements are met because the empowerment agreement in question was

concluded.

Importantly, section 11 does not impose obligations upon a transferee which
the transferor did not have. The provisions of section 23(1)(h} can therefore
not be relied upon as a source of power for the Minister in the Charter to
require compliance with the new Charter conditions on transfer of an existing

mining right.

The Minister is accordingly not empowered by the MPRDA, by way of the
Charter, to impose a further and new obligation upon a cessionary or
transferee of an existing right again to comply with the ownership
requirements for new rights under the 2018 Charter or to impose it as a pre-
condition to granting consent for a transfer in terms of section 11 of the

MPRDA.

The provisions of clause 2.1.1.4 of the 2018 Charter accordingly fall to be
reviewed and set aside in terms of the principle of legality and/or sections

6(2)(a)(i) and (f)(i) of PAJA.
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OWNERSHIP: DISPOSAL OF BEE SHAREHOLDING N RESPECT OF

EXISTING MINING RIGHTS (clause 2.1.6 of the 2018 Charter)

106 Clause 2.1.6 of the 2018 Charter refers in its heading not only to new mining
rights but aiso to existing mining rights. The reference to existing mining

rights in the heading appears however to be an error.

107 This appears, in the first instance, from the sequence of the clauses. Clause
2.1.6 appears after the clause dealing with new mining rights (clause 2.1.3)
and between other clauses also dealing with new mining rights. This

suggests that it was only intended to deal with new mining rights.

108 Secondly, there is no reference to existing rights in the body of clause 2.1.6.

The only reference to existing rights appears in the heading.

109 Thirdly and importantly, it is clear from the content of clause 2.1.6 that, if it
were applied to existing rights, it would directly conflict with the contents of
clause 2.1.1 which deals expressly with existing mining rights. By way of

example:

109.1 clause 2.1.1 (existing rights) provides that an existing mining right holder
who has achieved a minimum of 26% BEE shareholding shall be
recognised as compliant for the duration of the mining right (except in the

case of renewals and transfers, as set out above);

109.2 clause 2.1.6 (disposal of BEE shareholding), on the other hand, provides
that where BEE shareholding is disposed of, a mining right holder's

empowerment credentials shall only be recognised if infer alia in terms of
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clause 2.1.6.1.1 it is compliant with the requirements of the 2018 Charter

(which is 30%) at the time of the disposal.

110 The Minerals Council accordingly submits that clause 2.1.6 was only
intended to apply to new rights. In any event, it stands to be reviewed and
set aside for being unauthorised alfernatively as being impermissibly vague
and therefore inconsistent with the principle of legality and/or section 6(2)(i}
of PAJA in respect of new and existing rights. | deal with new rights in more

detail below.

111 1 shall deal with the provisions of clause 2.1.6 in respect of new mining rights

beiow, when dealing with new mining rights.

OWNERSHIP: NEW MINING RIGHTS and DISPOSAL OF BEE
SHAREHOLDING IN RESPECT OF NEW MINING RIGHTS (clauses 2.1.3 to

2.1.7 of the 2018 Charter)
Introduction

112 Clauses 2.1.3 to 2.1.7, as read with clause 7.2 and the Scorecard of the
2018 Charter, deal with the following main topics in relation to new mining

rights:
112.1 A new minimum of 30% BEE shareholding is prescribed (clause 2.1.3.1 of

the 2018 Charter).

112.2 The manner of distribution of the 30% is prescribed (clause 2.1.3.2 as well

as clause 2.1.4 in relation to clause 2.1.3.2(ii) of the 2018 Charter).
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112.3

112.4

112.5

It is prescribed that a minimum of 50% BEE shareholding shall vest within

two thirds of the duration of a mining right (clause 2.1.5.1).

It is further prescribed that the minimum 30% target shali apply for the
duration of a mining right (clause 2.1.5.2). See also clause 7.2 of the 2018
Charter which provides that for mining right holders, the ownership
element is ring-fenced and that 100% compliance is required at all times,
as well as the Scorecard which only provides for a yes or no in measuring

compliance with the ownership element.

Clause 2.1.6.1, however, seems to recognise consequences of
empowerment deals for the duration of the new mining right but only in the
limited circumstances set out in clause 2.1.6.1.1 to 2.1.6.1.4, although the
obligations mentioned in the previous paragraph are not expressly

subjected to clause 2.1.6.1.

113 The Minerals Council seeks a judicial review of the clauses mentioned in

subparagraphs 2, 4 and 5 above on the grounds set out below.

Manner of distribution of 30% ownership

114 There is no section in the MPRDA which authorises the Minister to prescribe

the specific distribution of shareholding in the case of all companies holding

new mining rights, as he seeks to do in clauses 2.1.3.2 and 2.1.4.

115 As stated above, the Charter is intended to guide the Minister's discretion but

cannot exclude the exercise of his discretion in this manner. Clauses 2.1.3.2.

and 2.1.4 accordingly stand to be reviewed and set aside in terms of the

principle of legality and/or sections 6(2)(a)(i) and (f)(i) of PAJA.
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Obligation to retain 30% at all times and the apparent exception to the rule

116

117

118

The provisions of the Charter that the minimum 30% target shall apply for the
duration of a mining right, as embodied in clauses 2.1.5.2 and 7.2 and the
Scorecard, are furthermore challenged by the Minerals Council on the basis
of the lack of power of the Minister in terms of section 6(2)(a){i) and/or
86(2)(f)(i) of PAJA and error of law in section 6(2)(d) of PAJA alternatively on
the basis of the principle of legality. The Minister is simply not empowered by
the MPRDA to decree by way of the 2018 Charter that a hoider of a new
mining right has a continuing lobtigation to maintain the minimum HDP
ownership llevel {which has néw been fncréased to 30%), -and (When read
with clause 9.1) that a failure to be 100% compliant af all times constitutes a
contravention of the 2018 Charter and is subject to the provisions of sections

93, 47, 98 and 99 of the MPRDA.

Secondly, the provisions of the above mentioned clauses, when read with
clause 2.1.6.1 are not clear and fall to be set aside for vagueness. Although
it is stated categorically in clauses 2.1.5.2 and 7.2, and is implied in the
scorecard, that 30% BEE shareholding (as prescribed) must be maintained
at all times, clause 2.1.6.1 apparently detracts from this oblfgation in that it
seems to recognise conseguences of empowerment deals (apparently
concluded in respect of such new rights) for the duraticn of the new mining
right. Such recognition is, however, limited to the circumstances set out in

clause 2.161.1t02.1.6.1.4.

Whether this is the correct meaning of the above mentioned clauses is

however not clear, because the obligation to maintain 30% is not expressly
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made subject clause 2.1.6.1. The interpretation of clause 2.1.6 is further
complicated by the fact that it purports in its heading to apply also to existing

rights, as already set out above.

119 Even if that is the correct meaning of the said clauses when read together,
the point remains that the Minister does not have the power to decree by way
of the 2018 Charter that a holder of a new mining right has a continuing
obligation to maintain the minimum HDP ownership of 30% or the power to
soften his own uitra vires rule with an exception, but only on the basis set out

in clauses 2.1.6.1.1102.1.6.1.4.

120 The main issue remains whether or not, once a party which applies for a
mining right has satisfied the Minister that the granting of the right will be in
accordance with the 2018 Charter, that party is obliged, after the right has
been granted (therefore, as mining right holder), to “top up” the 30% HDP
ownership target, if for one reason or another it falls below that level, such as
where a holder entered into a transaction which achieved a minimum of 30%
HDP shareholding, but where the HDP pariner/s has/have exited the
transaction, or where the contract between the holder and the HDP Partner/s
has/have lapsed or was cancelled due to breach, or where the previous HDP
Partner/s transferred its/their shares to a person/s other than an HDP

Person.

121 As stated above, there is nothing in the language of section 23 which
imposes such an obligation upon the successful applicant for a mining right.
The MPRDA, in particular, does not oblige the holder to restore the

percentage ownership by HDPs to the target (now 30%) referred to in the
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Charter where such percentage falls below this level after the grant of the

holder's mining right.

As also pointed out above, the majority of the full bench of the Gauteng High
Court in Pretoria in the Chamber of Mines judgment 2018 has already held
that there is no such obligation in the MPRDA. It is submitted that it is
irrational that the 2018 Charter implements the “once empowered, always
empowered” principle in relation to existing rights (albeit only to the extent
set out in clause 2.1.1) but does not also implement it in respect of new
mining rights (except, apparently, in the circumstances set out in clause
2.1.6). (Even an old order mining right converted after 26 September 2018
will also rank as a new mining right governed by clause 2.1.3.) The same

principles apply in both cases.

It is submitted that the Chamber’s interpretation of the MPRDA is not only in
line with the language of the MPRDA, but is also in line with the objectives of
the MPRDA, including the expansion of opportunities for HDPs to invest in
the mining industry, and the promotion of employment in that industry.
Indeed, it is irrational for the Minister to decree in the 2018 Charter that 30%
shareholding must be maintained at ail times save in the limited

circumstances set out in clauses 2.1.6.1.110 2.1.6.1.4:

123.1 If HDSA shareholders or other economic participants in mining companies

were to be subject to “perpetual lock-ins” or, at least, locked in for a third
of the duration of the mining right, it would reduce the value of their
investment, materially impair the investment opportunities available to

non-HDPs and discourage investment by HDPs,
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123.2 f mining companies were not to subject HDP owners to perpetual or

124

lengthy tock-in arrangements and were required to continually replace
departing HDP investors (save if all the requirements in the subclauses of
clause 2.1.6.1 are met), the resultant cost, uncertainty and administrative
burden would provide a material disincentive to investment in the mining

industry in general and mining companies in particular.

It is submitted that where a mining right holder has complied with its HDP
obligations by meeting the 30% ownership target, it will, where the
transaction successfully led to empowerment, have empowered the HDP
participants in question even if such participants realise their investments
and withdraw, other than in the limited circumstances mentioned in the
subclauses of 2.1.6.1. The argument that the objects of sections 2(d) and (f)
of the MPRDA are not fulfilled by a mining company if it does not
continuously replace one HDP investor with another, save in cases where
the requirements of subclauses of 2.1.6.1 are all met, irrationally ignores the
empowerment and transformational benefits achieved by the departing HDP
investors. It confuses quotas with empowerment objectives. It also fails to

have any regard to the economic consequences thereof. It is submitted that it

- is simply not sustainable for any business and is irraticnal.

125

It is submitted that the MPRDA does not authorise the imposition of new
requirements by way of the Charter after grant or conversion in respect of
existing rights {upon renewal or transfer) or in respect of new rights (as
qualified or not) and that the manner in which the Minister has sought to do
so is not in accordance with the rule of law and is ultra vires, irrational and

unreasonable. The clauses mentioned above accordingly stand to be
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reviewed on the basis of the principle of legality alternatively section

8(2)(@)(i), 8(2)(e)(i), 6(2)(f)(i), 6(2)(H)(ii)(aa) and (bb), 6(2)(h) and/or 6(2)(i) of
PAJA.

OWNERSHIP: BENEFICIATION EQUITY EQUIVALENT AGAINST THE

OWNERSHIP TARGET (clause 2.1.7)

126

Both the Original Charter and the 2010 Charter made reference to the
continuing consequences of empowerment deals. The 2017 Charter, without
expressly referring to “continuing consequences”, in paragraph 2.1.1.13 only
made provision for off-setting under the ownership element against the value
of beneficiation. The 2018 Charter has now, once again, changed the
parameters of claiming off-sets under the ownership element against the
value of beneficiation. Whilst none of these provisions in any of the Charters
is clear, | deal with the topic below on the basis of what seems to be a

reasonable interpretation of these sections.

Original Charter

127

128

In the Original Charter the term “confinuing consequences” was used to
describe how in practice previous deals would continue to be taken into
account whenever a right holder's achievement of HDSA ownership is

measured. In addition, provision was made for offsets.

In the Original Charter, after it dealt with “Active involvement” and “Passive

involvement”, the following was stated:

“In order to measure progress on the broad transformation front, the following

indicators are important:

!
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- The currency of measure of transformation and ownership could, inter alia, be
market share as measured by attributable units of South African production
controlled by HDSA's.

- That there would be capacity for offsets which would entail credits/offsets to

allow for flexibility.

The continuing consequences of all previous deals would be included in
calculating such credits/offsets in terms of market share as measured by

attributable units of production.”

Under the Original Charter a mining company was thus entitled to take into
account, for the purposes of meeting the HDSA ownership targets, previous
empowerment deals also to the extent to which a “credit” or “offset” arose,
which could be utilised to meet the HDSA requirements on a later occasion.
That approach was explained further in the final bullet point under paragraph
47 of the Original Charter, which provided that in order to increase
participation and ownership by HDSAs in the mining industry, mining

companies agreed.

s “That where a company has achieved HDSA participation in excess of any set
target in a particular operation, then such excess may be utilised to offset any

shortfall in its other operations.”
Furthermore, in paragraph 4.8 (Beneficiation), it was provided that:

Mining companies will be able to offset the value of the level of
beneficiation achieved by the company against its HDSA ownership

commitments.

It is submitted thai these provisions were rational and reasonable. The
Chamber's members relied upon those credits/offsets when entering info
empowérment transactions and when entering into further commercial

transactions and investing in new and ongoing mining operations.

67

< Fe

62



2010 Charter

131 Paragraph 2.1 of the 2010 Charter provided that it is only the confinuing
consequences of deals concluded prior to the promulgation of the MPRDA
which may be included in calculating credits or offsets in terms of market

share as measured by attributable units of production.

« “The continuing consequences of all previous deals concluded prior to the
promulgation of the Mineral and Petroleum Resources Development Act, 28 of
2002 would be included in calculating such credits/offsets in terms of market

share as measured by attributable units of production.” [emphasis added]

132 in regard to off-sets themselves, the second bullet point in paragraph 2.1 of

the 2010 Charter provided that:

« “The only offsetting permissible under the ownership element is against the
value of beneficiation, as provided for by section 26 of the MPRDA and

elaborated in the mineral beneficiation framework.”
Furthermore, in paragraph 2.3 (Beneficiation), it was provided that:

“‘Mining companies may offset the value of the level of beneficiation

achieved by the company against a portion of its HDSA ownership

requirements not exceeding 11 percent’. [emphasis added]

133 The 2010 Charter thus materially limited the ability of measured entities to
offset, and limited continuing consequences, not only to offsets or credits
arising from the value of beneficiation, but also to deals concluded prior to
the promulgation of the MPRDA. The limitation of the continuing
consequences of empowerment deals to deals concluded prior to the coming
into force of the MPRDA was imrational, since it was the MPRDA which
created the requirement to enter into such deals. While a number of mining

companies entered into empowerment transactions in the knowledge of what
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would be required after the effective date of the MPRDA, there was no

rational reason to exclude deals concluded after that date.
2017 Charter

134 The 2017 Charter limited this further in providing in paragraph 2.1.1.13

thereof that -

"“The only offsetting permissible under the ownership element is against the
value of Beneficiation as provided for in paragraph 2.1.4 below. Such
offsetting shall account for a maximum of 11% against the ownership target
where such offsetting has been approved by the Department of Mineral

Resources.”

Paragraphs 2.1.4(a) to (e) provided that:

{(a) A Holder may offset a maximum of 11% of Black Persons ownership by
financially investing in and contributing to Beneficiation over and above the
provisions of Section 26 of the MPRDA.

(b) The offsetting referred to in paragraph 2.1.4(a) shall not exceed 11%

irrespective of the formulae, methods and/or mechanisms identified.

(c) A Holder claiming an offset pursuant to Beneficiation must meet the following

criteria;

. The Holder must have, since 2004 in addition to section 26

requirements of the MPRDA, invested in Beneficiation;

. The activities that are deemed to be Beneficiation are in line with the
baseline contemplated in the definition of Beneficiation in the MPRDA,;

and

. The Department of Mineral Resources must approve the proposed
activities to ensure that such activities are in line with Beneficiation

Policies published by it from time to time.
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(d) Offsetting shall not apply to any Beneficiation project which existed post 2004

but which has since ceased to exist and or has been terminated.

(e) Offsetting may only be claimed where the Holder's contribution to

Beneficiation is still cngoing.

2018 Charter

135

136

In the first instance, beneficiation is defined in section 1 of the MPRDA. The
Charter, however, adopts a different definition “for purposes of the Mining
Charter”. This is unauthorised. The Minerals Council submits that this is an
exceptional case justifying the court granting an order as contemplated in
s8(1)(c)(ii)(aa) of PAJA, substituting the existing definition of "beneficiation”
in the 2018 Charter with the definition of “beneficiation” in section 1 of the

MPRDA.

The beneficiation offset afforded under previous Charters to mining
companies that undertake beneficiation is retained to an extent in the 2018
Charter. It is not, however, available to licenses or permits issued under the
Diamonds Act, 1986 or the Precious Metals Act, 2005. In addition, the eleven
percent offset provided for under the 2010 Charter is reduced (apparently in
the case of new rights) to five percent and may only be claimed against a
maximum of five percent of the BEE entrepreneur shareholding. To qualify
for the offset, the mining right holder must submit a beneficiation equity
equivalent plan with the Minister as well as meet the criteria set out in the
Guidelines. The Minister must, in turn, consider and approve the plan within
60 days from the date of submission thereof. (See clauses 4.4.3 and 4.4 of

the Implementation Guidelines.)
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138

139

140

In the case of existing mining rights, clause 2.1.7.1.2 of the 2018 Charter
provides that existing holders which claimed the 11 percent offset prior to the
commencement of the 2018 Charter retain the offset for the duration of the
right. It is unclear how such holders would have been able to do so because
the 2010 Charter did not provide any mechanism for calculating the

percentage offset or for submitting a claim.

It is clear that the Minister has in the 2018 Charter sought to extinguish
retrospectively the credits/offsets conferred by the Original Charter and even
the curtailed ones in the 2010 Charter in respect of the continuing

conseguences of empowerment transactions.

The Mineral Councif's members relied upon those credits/offsets when
entering into empowerment transactions and when entering into further
commercial transactions and investing in new and ongoing mining
operations. Massive transactions were designed and implemented on this
basis. They would be severely prejudiced if they were retrospectively
deprived of these credits/offsets and the benefits of the continuing

consequences of empowerment transactions.

It is submitted that it is a core principle of the rule of law that persons subject
to the regulation should be able to plan their affairs on the basis of existing
laws and policies. Retrospective amendments make it impossible to do so
and render the law uncertain. It is inconsistent with the principle of legality to
retrospectively deprive holders of benefits of the continuing consequences of
empowerment transactions conferred by the Original Charter, without making

proper provision for transitional measures. In particular, it is unauthorised as
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142

142 .1

well as irrational to introduce new requirements with which empowerment
transactions have to comply, because they render compliant transactions
non-compliant overnight and extinguish substantial benefits conferred by

past transactions without any transition.

Section 100(2) of the MPRDA does not either expressly or by necessary
implication permit the Minister to retrospectively withdraw, in later Charters,

compensating advantages conferred in earlier Charters.

The Minerals Council will accordingly seek an order reviewing and setting
aside the limitation in paragraph 2.1.7.1.2 of the 2018 Charter to recognition
of an 11% beneficiation offset on the basis that such limitation is not
authorised by section 100(2) of the MPRDA, offends the principle of legality
and that it is irrational and arbitrary to retrospectively deprive holders of
mining rights of the benefits of the continuing consequences of previous
empowerment transactions and of existing levels of offsets (including of
beneficiation offsets in excess of 11%), which benefits were conferred by the
Original Charter. Accordingly, the Minerals Council seeks the following

orders:

setting aside the words “against a BEE Entrepreneur” where they appear

in clause 2.1.7.1;

142.2 setting aside the words “a maximum of 5 percentage points of a BEE

Entrepreneur” where they appear in clause 2.1.7.1.1;

142.3 setting aside the whole of clauses 2.1.7.1.210 2.1.7.1.5.
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A further issue is that there is no rational basis for the limitation of the
beneficiation offset to 11% of the 26% ownership target (in relation to
existing rights) or to 5% of the 30% ownership target (in relation to new
rights). The 11% and 5% are entirely arbitrary and irrational. A mining right
holder should be able to offset 100% of its 26% or 30% ownership target
through its beneficiation projects. This limitation would lead to unequal
treatment between a mining right holder which satisfies the 26% ownership
target but has no beneficiation cobligations, on the one hand, and a mining
right holder which does not meet the 26% ownership target but nevertheless
has substantial beneficiation projects to offset against the ownership target.
The 2018 Charter furthermore does not give any indication of how the 11%
or the 5% is to be calculated. That is to say, a mining right holder will not
know, simply by looking at the 2018 Charter, whether it has reached the 11%
or 5% target, or indeed what percentage its beneficiation projects have
reached vis-a-vis the 26% or 30% ownership target. The beneficiation
element is accordingly impermissibly vague and does not meet the most

basic requirements of the rule of law.

The beneficiation element in the 2018 Charter accordingly falls to be set
aside on the basis that it offends against the rule of law, is conducive to
unequal treatment of mining rights holders, and is arbitrary or irrational in
terms of the principle of legality or as contemplated in section 6(2)(a)(i),

6(2)(e) (i), B(2)(D(i), 6(2)(F)(ii)(aa) and (bb), 6(2)(h) and/or 6(2)(i) of PAJA.

It is noted that the majority of the full bench of the Gauteng High Court,
Pretoria in the Chamber of Mines judgment 2018 has already granted an

order (par 2.5, p 57 of the judgment) declaring that the 2010 Charter did not

78

o, S

68



retrospectively deprive holders of mining rights of the benefit of (a) the
capacity for offsets as referred to in clauses 4.7 and 4.8 of the Original
Charter, or of (b) the continuing consequences of empowerment transactions
concluded by them after the coming into force of the MPRDA as referred in
clause 4.7 of the Original Charter or of (c) the right to utilise an excess of any
set target to offset any shortfall in other operations, as referred to in clause
4.7 of the Original Charter or of (d) the entitlement to offset the value of the
level of beneficiation achieved by the holder against its HDP or HDSA
ownership commitments, as referred to in clause 4.8 of the Original Charter.
As stated, the said judgment and order are, however, subject to an

application for leave to appeal.

PART 4: GROUNDS OF REVIEW RELATING TO THE NON-OWNERSHIP

ELEMENTS (clauses 2.2 to 2.6 of the 2018 Charter)

GROUNDS OF REVIEW OF PROCUREMENT, SUPPLIER AND ENTERPRISE

DEVELOPMENT ELEMENT (clause 2.2 of the 2018 Charter)

146 The Charter imposes certain procurement obligétions on a holder in relation
to that holder's procurement policy. The obligations are meant to apply to (i)
“mining goods”, (i) “services”, (iii}y “verification of local contenf’, (iv)
“enterprise and supplier development’, (v) “research and development”, and
(vi) “processing of samples’. | shall deal with these in turn, starting with

procurement of mining goods.

147 At the outset however, the Minerals Council submits that the aim of boosting
manufacturing and thus job creation cannot be achieved by the setting of

unachievable targets. This element should have been based on scientific
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study. The blunt targets imposed in this element are arbitrary and irrational,
because they were not based on proper scientific analysis of economically
viable South African manufacturing, with the support of fact-based industrial
development initiatives. A decision by a state functionary to impose
obligations on persons who face severe sanctions if they fail to comply with
such obligations will inevitably be irrational and/or capricious if the
functionary is not possessed of credible evidence that there is a reasonable

prospect that the obligations in question can be met.
(i) Mining goods

148 The term “South African manufactured goods” is defined in the 2018 Charter
to refer to goods with a minimum of 60% locat content during the assembly
or manufacturing of the product in South Africa, and that the calculation of
local content excludes profit mark-up, intangible value such as brand value,
and overheads. The definition is unclear in that there are two alternative
ways of achieving the target, namely 60% of value added during
manufacturing (which is very seldom achieved), and 60% of value added
during assembly (which seems to mean only the process of assembling a
knock-down kit of a product). Furthermore, the exclusion effectively means
that only labour is considered to be “value-add”. The Minerals Council
submits that targets for value added should have been informed by
comprehensive studies that indicate local capabilities and which will probably
differ by types of mining such as surface mining, underground coal mining,

underground hard rock mining, and so on.
149 The term “Mining Goods” is defined in the 2018 Charter to refer to capital
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goods and consumables used by a right holder or by a contractor on behalf
of a right holder. However, contractors would have to apply the applicable
codes in terms of the Broad-Based Socio-Economic Empowerment Act,
leading to a conflict between the requirements under that Act and under the

2018 Charter.

150 The definition of “Youth” in the 2018 Charter refers, insofar as natural
persons are concerned, to young South African citizens between the ages of
18 and to 35 years based on national or provincial demographics. This
conflicts with South Africa’s National Youth Policy and the National Youth
Comm.issior-w A.ct and the Youth Development Strategy, which define youth as

persons between the ages of 14 and 35 years, resuiting in inconsistency.
151 The Charier provides that:

“2.2.1 MINING GOODS

2.2.1.1 A minimum of 70% of total mining goods procurement spend
(excluding discretionary expenditure} must be on South
African manufactured goods. The 70% shall be allocated as

follows:

22111 21% to be spent on South African manufactured
goods produced by a Historically Disadvantaged

Persons owned and controlled company;

22112 5% to be spent South African manufactured goods
produced by a women or youth owned and controlled

company; and

22113 44% to be spent on South African manufactured

goods produced by a BEE compliant company.”

152 There are, | submit, various difficulties with this sub-element, which | set out
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below.

First, the sub-element is premised on the relevant manufacturers being able
to provide the mining goods. If they are not and this results in the holder
being below levels 6 and 8 of the Mining Charter scorecard, then a holder
would be in breach of the Charter if, having attempted to spend the requisite
percentage, it was unable to do so because there is no relevant

manufacturer to provide the mining goods. This has the potential of

operating unduly harshly on a holder.

[ am advised and respectfully submit that this state of uncertainty as to
whether manufacturers are able to provide the mining goods is against the
rule of law enshrined in section 1(c) of the Constitution. This sub-element is
in addition void for vagueness to the extent that it does not spell out the

consequences of non-compliance, assuming the Charter to be law.

Second, there is no reason to believe that at the time the Minister decided to
impose this obligation he was possessed of credible evidence that
companies currently providing mining goods meet the empowerment
specifications in the sub-element. The Charter must be capable of
compliance by those to whom it applies, and holders should be assured (as
at present they are not) that they will be able to procure goods and services
from specified manufacturers. As far as | am aware, there is no evidence of
that. | accordingly call upon the Minister to produce such evidence in his

answering affidavit.

Third, the definition of “South African manufactured goods” is unclear and

incapable of practical application. The term is defined thus in the Charter:
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“ ‘g outh African manufactured goods’ refers to goods with a minimum of
60% local content during the assembly or manufacturing of the product in
South Africa. The calculation of local content excludes profit mark-up,

intangible value such as brand value and overheads}.]"

A holder seeking to comply with this sub-element will have to determine,
before procuring from a relevant manufacturer, that those goods have a
“minimum of 60% local content during the assembly or manufacturing of the
product in South Africa’. In determining this, the holder will have to be
satisfied that the “calculation of local content excludes profit mark-up,

intangible value such as brand value and overheads.”

Quite how this complicated determination is to be carried out when a holder
is simply seeking to procure mining goods is not explained in the Charter.
Clause 2.2.3 (Verification of Local Content) does not assist in this regard.
There is no infrastructure that the Charter has set up or requires for this
complex determination. There is no corresponding requirement on the
manufacturer that it must possess this information at the point of sale.
Should (as is possible) the information as to local content be unavailable
when a holder seeks to purchase mining goods, there is no clarity whether
the holder may not purchase those goods or whether it may purchase them

even if it is in potential breach of the Charter.

Nor is it clear what components go to making up “60% local content’ ie
whether it is raw material, labour, technology or capital. What if, for
example, all the capital is local but the raw materials are foreign? What if the
labour and capital are foreign, as might happen? All these are possible in a
globalised world. The point | am making is this: the apparently simple phrase

“local content’, as it stands, is not capable of easy determination. It is, in
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short, so vague as to be void. There is no reason why this Honourable Court

should not require the Minister to make clear what he means in this regard.

160 There is another problem. The determination of “Jocal content’ is not
something that the holder can do. The holder depends on the information
from the manufacturer in this regard. It should be enough for the holder to
satisfy itself that it is procuring from a qualifying manufacturer. it should then
be on the manufacturer, which after all possesses the information as to “/ocal
confent’ - assuming it knows what that phrase means - to tell the holder that
the mining goods have the requisite local content. Again quite how it will

determine this is unclear.

161 There is also no obligation on the qualifying manufacturer to keep records in
order to enable a holder to comply with this sub-element. [t follows that,
absent this infrastructure and absent these obligations on manufacturers, this

sub-element is incapable of implementation.

162 | am advised that a measure incapable of implementation is on that basis
alone unlawful. Further argument in this regard will be advanced at the

hearing of this application.

163 Lastly, | am advised that this element also impacts negatively on South
Africa’s international trade obligations, as set forth more fully in Annexure

FA10 hereto.

164 For all the above reasons, therefore, | am advised and submit that this
procurement sub-element is ultra vires the MPRDA and therefore contrary to

sections 6(2)(e){vi) of PAJA and is in any event in breach of section 1(c) of
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the Constitution.

(ii) Services

165 This sub-element provides that:

“2.2.2 SERVICES

2.2.2.1 A minimum of 80% of the total spend on services (excluding non-
discretionary expenditure) must be sourced from South African based

company. The 80% shall be allocated as follows—

2.2.2.1.1 50% must be spent on services supplied by Historically

Disadvantaged Persons owned and controlled company;

2.2.2.1.2 15% must be spent on services supplied by women

owned and controlled companies;
2.2.2.1.3 5% must be spent on services supplied by youth; and

22214 10% must be spent on services supplied by BEE

campliant company.

2.2.2.2 The above-mentioned procurement targets must be complied with
progréssively within a period of five (5) years, as outlined in the transitional

arrangements.

2.2.2.3 A mining right holder must ensure that the terms and conditions
offered to women owned and controlled companies, or youth, are not less

favourable than those offered to other suppliers.

2.2.2.4 All procurement expenditure reported must be the actual

expenditure incurred by a mining right holder.”

166 The Charter defines “services” in the following terms:

“ ‘Services” refers to services confracted by a right holder, or by a
contractor on behalf of a right holder, which includes but is not limited to,
mining production services, drilling, mineral trading, mineral marketing,

legal, shipping, transportation, information technology services, security,

80
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payroll, finance, medical, consulting, cleaning, insurance and any other

services which are supplementary to the mine[.]"

| respectfully submit that there are insuperable difficulties with this sub-
element. For example, if there are no companies owned or controlled by
women or by Historically Disadvantaged Persons from which to source
services in the relevant percentages, or if there are no youth providing the
services, then holders would not be able to comply with this sub-element.
The definition of “services” in the Charter is wide (and | make no criticism of

this): 1 merely wish to point to potential difficulties of compliance.

What is clear is that the Minister did not know, before publishing the Charter,
whether the targets in this sub-element could be satisfied. For example, the
Minister cannot say that the youth can provide the legal, shipping or
transportation services. These are examples. The Minister must of course
produce the full information he had before him as to implementation and
compliance. Only then would this Honourable Court be satisfied that the
Minister proceeded upon correct information, or proceeded upon no
information at all {thereby undermining the legality of this sub-element) in

publishing the Charter.

As matters stand, there is no evidence that the companies currently
providing such services are qualified in the sense defined in this sub-element
(i.e. HDP, women, youth), or that they are capable of providing the services
in the relevant percentages. | must embhasise that | am not, in saying this,
criticising the relevant service providers. All | am saying is that the Minister
ought to have satisfied himself, before publishing the Charter, that the

relevant infrastructure exists to enable compliance by the holder with this
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procurement sub-element. It is irrational of the Minister to require
compliance with particular obligations where he has not satisfied himself on
reasonable grounds that it is possible to do so. There is no indication that
the Minister has so satisfied himself. | would of course be happy to be re-
assured by the Minister, by reference to facts, that this is the case. Absent
that, this sub-element is, | am advised, unlawful. Further argument in this

regard will be advanced at the hearing of this application.

170 For all the above reasons, this sub-element is uffra vires the MPRDA (and
therefore contrary to section 6(2)(e)(i) of PAJA), void for vagueness, and

contrary to section 1(c) 6f the Constitution.
(iii} Verification of local content
171 This sub-element provides as follows:

“2.2.3 VERIFICATION OF LOCAL CONTENT

2.2.3.1 A mining right holder must procure goods in line with a
standardised product identification coding system developed

by the Department of Trade and Industry.

2232 A mining right holder shall provide proof of local content for
mining goods in the form of certification from the South
African Bureau of Standards (SABS) or any other entity
designated by the Minister.”

172 While falling under the same heading, there is no obvious connection
between the two clauses. It is not clear why a standardised “product
identification coding system” would assist in the verification of local content,

nor, to the best of my knowledge, has such a system been developed.

173 | am advised that the South African Bureau of Standards (SABS) is a
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statutory body whose functions and objects are set out in sections 4 and 5 of
the Standards Act, 2008 (Standards Act). Those objects and functions do
not include certifying whether mining goods have “local content” for purposes
of the Charter. On the cdntrary, the object of the Standards Act is set out in

its preamble as:

“To provide for the development, promotion and maintenance of
standardisation and quality in connection with commodities and the
rendering of related conformity assessment services; and for that purpose
to provide for the continued existence of the SABS, as the peak national
institution; to provide for the establishment of the Board of the SABS; to
provide for the repeal of the Standards Act, 1993; to provide for transitional

provisions; and to provide for matters connected therewith.”

Furthermore, the Minister of Trade and Industry during 2018 dissolved the
Board of the SABS and placed it under administration in terms of section
49(2) of the Public Finance Management Act, 1999, as a result of lack of
service delivery and failure to perform its mandate, which suggests that the
SABS is not in a position to carry out its existing mandates, let alone the

additional responsibility set out in paragraph 2.2.3 of the 2018 Charter."®

174 | am advised that the rendering of “conformity assessment services” under

the Standards Act does not empower the SABS to issue certificates of local
content under the Charter. This is because section 4(b) of the Standards Act
limits conformity assessments to matters related to “standards”. Section 4(b)

of the Standards Act provides that one of the objects of the SABS is to:

“provide reference materials, conformity assessment services, and related

18

See http:/fwww. polityorg.za/article/sa-south-africanbureau-of-standards-placed-under-

administration-2018-07-06
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training services in relation to standards, including a voluntary SABS Mark

Scheme proving assurance of product conformity”. [Emphasis added]

175 Nor, | am advised, does the Minister have the power to assign functions to
the SABS. That power is by section 4(k) reposed in the Minister of Trade
and Industry. Nor can the Charter - which, whatever else it might be, is not
primary legislation - seek to expand the mandate of the SABS. In short, the
SABS has no power to certify whether mining goods have “local content” or

not.

176 In any event, “focal content’, as understood in the Charter in its definition of
“Sodth Afri&an manufactured gobds“ (which .its exclﬁstons), is somefhing-
about which only the supplier or manufacturer can have peculiar knowledge.
That is why, | submit, it is artificial, impracticable and irrational to impose
compliance obligations on a holder. And that is why it is, apart from its

illegality, impractical to impose the certification obligation on the SABS.

177 This sub-element is therefore unlawful, incapable of implementation and, |
say so with respect, not fully thought through in relation to the existing
regulatory regime. It will be found that this difficulty of regulatory mis-
alignment characterises large parts of the Charter. This is not so much a
problem of over-reguiation, as of incoherent policy-making.  Further

argument in this regard will be advanced at the hearing of this application
(iv) Enterprise and supplier development

In clause 2.2.4.2.2(d) the 2018 Charter provides a minimum period of five
years for a contract between a holder and a supplier. The Minerals Council
submits that that period is irrationally too long in that it will limit opportunities
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for more enterprises to be developed.

(v) Research and development

178

179

180

This sub-element provides that:

“2.2.5 RESEARCH AND DEVELOPMENT

2251 A mining right holder must spend a minimum of 70% of its
total research and development budget on South African
based research and development entities, either in public or

private sector.”

The Minerals Council is in broad agreement with the policy of this sub-
element. it is not clear, however, what the sub-element means exactly.
Would a holder be in breach of the clause if more than 30% of its total
research and development budget were “spent” on a foreign entity, where no
South African entity can undertake the research and development, but the
fruits thereof were to be applied back in South Africa? On the face of it, the

answer is in the affirmative, i.e. that the holder would be in breach.

But the result would, | submit, be irrational. On my example, mining in South
Africa would gain from the research. But the research may never be carried
out in South Africa for lack of resources. To put it differently, a holder would
not be able to spend 70% of its research and development budget importing
technology which may in the end be applied in South Africa. Yet that would
be the result of this sub-element. Often it is necessary to spend a lot of
one’s research and development budget on licences with a view ultimately to
develop one’s own expertise or technology. Yet, on the face of it, this sub-

element would prevent that. That, | am advised, is not rationally related to

85
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(vi) Processing of samples

181

182

183

This sub-element requires holders to “use South African based facilities or
companies for the analysis of 100% of all mineral samples across the mining
value chain” (clause 2.2.6.1). If a holder is not to do so, then it must obtain

the prior written permission of the Minister (clause 2.2.6.2).

When a similar proposal was previously made by the Minister, the Minerals
Council made submissions to the Minister. In its submissions, the Minerals
Council commented that there is no evidence that local companies have the
capacity to conduct an analysis of 100% of a holder's mineral samples. The
Minister does not seem to have taken this factor into account. In the light of
the Minister's failure to respond to the Minerals Council's submission, there
is no reason to believe that at the time of his decision to impose this
obligation the Minister was possessed of credible evidence that South
African based companies will be able to conduct an analysis of all the

mineral samples produced in the mining industry in South Africa.

Having failed to satisfy himself, before imposing this sub-element, that there
is capacity in South Africa to conduct analysis of 100% of samples, the
Minister has in the clause 5.11.2.3 of the Charter Implementation Guidelines
put the onus on a holder to show that there is no such capacity. It is
submitted that the Minister cannot, by means of this stratagem, evade his
duty to have satisfied himself, on the basis of credible evidence, that the
obligations imposed upon mining right holders in clause 5.11 are capable of
compliance. It is submitted that it was both capricious and in bad faith for the
Minister to adopt this stratagem.

SS
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184 In the circumstances clause 2.2.6 of the 2018 Charter should be reviewed
and set aside under sections 6(2)(a), 6(2)eXiii), 6(2)(e)(vi), B(2}N)]i),

6(2)(f(ii)(bb) and 6(2)(f)(ii)(cc).

PART 5: GROUNDS OF REVIEW IN REGARD TO THE APPLICATION OF THE

MINING CHARTER TO LICENCES GRANTED UNDER THE PRECIOUS

METALS ACT, 2005 AND THE DIAMONDS ACT, 1986 (clauses 4, 6.2,7.1, 7.3,

8.7, 8.8, 8.9 and 9.2 of the 2018 Charter)

185 In the platinum group metals sector, the smelting, refining and marketing
activities currently have licenses under the Precious Metals Act, 2005
(Precious Metals Act). Section 6(1)(b) of the Precious Metals Act provides

that —

“(1)  In considering an application for any licence, permit or certificate the

Regulator-

(b) must have regard to the requirements of the Broad-Based
Socio-Economic Empowerment Charter developed in terms of
section 100 of the Mineral and Petroleum Resources Development
Act, 2002 (Act No.28 of 2002);”.

186 Similarly, section 5(2) of the Diamonds Act, 1986 (Diamonds Act) provides

that -

"(2) The Regulator may**—

(a) when considering an application for any of the licences or permits
provided for in this Act, have regard to the broad-based socio-

economic empowerment Charter contemplated in section 100 of the

*® This is to be contrasted with the “shall” in section 5(1) thereof.
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Mineral and Petroleum Resources Development Act’.

187 As in the case of the MPRDA, these provisions clearly operate at the time of
the grant of a licence and mean that the Regulator must — in the case of the
Diamonds Act — or may — in the case of the Precious Metals Act - have
regard to the Charter developed in terms of section 100 of the MPRDA fn
deciding whether or not to grant a licence under the Precious Metals Act or

under the Diamonds Act.

188 The words “have regard to” are important. They mean, in their context, that
the Regulator must pay attention to the Charter and apply it where it is.
appropriate to do so. When it is not appropriate to do so, the Regulator ought
not to apply the Charter. The abovementioned Acts thus confer on the South
African Diamond and Precious Metals Regulator (“Regulator”} a discretion as
to the extent to which the consideration of the requirements of the Mining
Charter is appropriate when considering an applications for a particular
licence or permit. The Regulator thus has a discretion as to how to apply the
mining charter in this context, and is not obliged to refuse the grant of a
license, permit or certificate application on the basis of non-compliance with

the mining charter.

189 Additionally, the Regulations made in terms of section 85 of the Diamonds
Act make provision only for applicants for diamond dealer's licences and
diamond beneficiation licences to lodge, together with their applications, a
proposed business plan, “inclusive of the broad-based socio-economic
empowerment charter developed in terms of section 100 of the Mineral and
Petroleum Resources Development Act, 2002 {(Act 28 of 2002)". No other

licence or permit applications under the Diamonds Act have such a

¢ e

83



190

191

requirement. The Minister does not have the power under the MPRDA,
through the 2018 Charter, to determine that the 2018 Charter should apply to
all licence and permit applications under the Diamonds Act, contrary to the
provisions of the Regulations made in terms of section 95 of the Diamonds
Act. Furthermore, the Minister does not have the power to override the
discretion conferred on the Regulator to decide whether to apply the 2018
Charter in relation to a licence application under either the Diamonds Act or

the Precious Metals Act.

Neither section 100(2) nor the above mentioned provisions of the Precious
Metals Act or of the Diamlbndé Act authoﬁse the Min'iéter, as he has sought
to do in paragraphs 4, 6.2, 7.1, 7.3, 8.7, 8.9, 8.8 and 9.2 of the 2018 Charter,
to impose targets in respect of licence holders or to make the targets and
elements of the Charter applicable to licence holders under those Acts, in
line with the tables in clause 4 thereof. They also do not authorise the
Minister to prescribe ownership targets for licensees in the downstream
diamonds and precious metals industry. To do so violates section 5(2) of the
Diamonds Act and section 6(1)}(b) of the Precious Metals Act, is ultra vires
the Minister's powers under the MPRDA, and is unlawful and

unconstitutional.

It is also irrational. Smelting, refining and marketing activities are an integral
part of a mine’s value chain and are not operated as ‘profit centres’, with the
actual costs of processing recharged directly back to the mines, which carry
the individual mining right. The obligation under the Charter to empower is
correctly linked back to a mining right level, as that is where value is created,

through either empowerment at the holding company level or at an individual
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193

194

mining operation level, apportioned to the ‘mining right. To make the
application of the obligations under the 2018 Charter mandatory on the
smelting, refining and marketing activities would only increase the costs of
processing which would be recovered from the mines, thereby reducing the

revenue of the mining right holder, which is the empowered entity.

The indiscriminate application of the 2018 Charter to the downstream
diamond industry has been proclaimed in respect of an industry that is in
steady decline. It is therefore unlikely that the downstream diamond industry
will be capable of surviving the cost of compliance_ witt_j the requirements

proposed in the 2018 Charter.

As both the precious metals indusfry and downstream diamonds industry
are, in any event, subject to the Codes of Good Practice issued under the
Broad-Based Black Economic Empowerment Act, 2003, the mandatory
application of the 2018 Charter to entities in these industries for purposes of
furthering transformation in unnecessary. Furthermore, many of the social
issues regulated in the 2018 Charter are already catered for by other
applicable (and appropriate) legislation. The mandatory application of the
2018 Charter would create unnecessary regulatory confusion across the
PGM sector and the downstream diamond industry as fo the empowerment

statuses of the different parts of the PGM and diamonds value chain.

Notwithstanding the above, there is no provision made in the 2018 Charter
for the recognition of historical BEE transactions under the Ownership
element where the table in clause 4 and clause 4.5.1 require compliance with

the Ownership element.
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196

197
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199

Clause 4 also does not provide transitional periods for the Inclusive
Procurement and Employment Equity elements applicable to holders of any
licences or permits in terms of the Precious Metals Act and the Diamonds

Act.

It is submitted that operations which hold licences under the Precious Metals
Act and the Diamonds Act, have to adhere to the empowerment obligations
in accordance with those Acts respectively, and that the 2018 Charter cannot

by decree be made applicable to them as the 2018 Charter has sought to do.

Even if it could simply be applied to them, which remains denied, it is
irrational that existing mining right holders that require licenses or permits in
terms of the Precious Metals Act and Diamonds Act cannot rely on the
recognition of historical BEE transactions set out in clause 2.1.1 and similarly
qualify for the stated transitional periods in respect of Inclusive Procur_ement
and Employment Equity. It is further submitted that entities which are not
holders of rights, permits or permissions in terms of the MPRDA (such as
manufacturers of auto catalytic convertors or of jewellery) will find difficulty in

applying the 2018 Charter to their activities.

Paragraph 8.8 of the 2018 Charter is ultra vires because neither the Precious
Metals Act nor the Diamonds Act applies the Charter to renewals of licences
or permits. The Minister cannot, by means of the 2018 Charter, impose an
obligation on applicants for renewals of licences and permits under those

Acts where Parliament has not seen fit to do so.

Paragraph 9.2 of the 2018 Charter is also ulftra vires insofar as it attempts to

render non-compliance with the Charter a breach of the Diamonds Act and
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the Precious Metals Act. Section 11 of the Precious Metals Act sets out, in
exclusive terms, the grounds upon which licences, permits and certificates
may be cancelled. Non-compliance with the Charter is not one of them. That
Act furthermore does not contain any provision which renders a breach of the
Charter a breach of the Act. The term “the Act” is defined in section 1 of the
Precious Metals Act to mean “the Precious Metals Act, 2005 (Act 37 of
2005)". The Minister has no power to amend the definition of “the Act’
Precious Metals Act by providing, in the 2018 Charter, that a breach of its

terms constitutes a breach of that Act.

200 The same considerations apply to the Diamonds Act. The definition of “this
Act” in section 1 does not contain any reference to the Charter. In addition,
section 37, which deals with the suspension and cancellation of licences,

contains no provision referring to the Charter.

201 Insofar as the following clauses relate to existing or new licences and permits
issued in terms of the Diamonds Act and the Precious Metals Act, clauses 4,
6.2, 7.1,7.3, 8.7, 8.9, 8.8, as well as claﬁse 9.2 of the 2018 Charter are
accordingly not authorised and in any event irrational and stand to be
reviewed and set aside in terms of sections 6(2)(a)(i) and/or 6(2)(f)(i) and/or

6(2)(i} of PAJA alternatively on the basis of the principle of legality.

PART 6: GROUNDS OF REVIEW IN REGARD TO NON-COMPLIANCE WITH

THE 2018 CHARTER (clause 9 of the 2018 Charter)

202 Clause 9.1 of the 2018 Charter is uffra vires. Clause 9.1 provides that a
mining right holder who fails to comply with the ownership and mine
community development requirements and falls within levels 6 and 8 of the
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Scorecard “shall be” in breach of the MPRDA and subject to the provisions of

section 93 read in conjunction with section 47, 98 and 99 of the MPRDA.
203 Section 47 of the MPRDA provides the following:

"47, Minister's power to suspend or cancel rights, permits or permissioné

(1 Subject to subsections (2), (3) and (4), the Minister may cancel or
suspend any reconnaissance permission, prospecting right, mining
right, mining permit, retention permit or holders of old order rights or

previous owner of works, if the holder or owner thereof—

(a) is conducting any reconnaissance, prospecting or mining

operation in contravention of this A-ct;: '

{b) breaches any material term or condition of such right, permit

or permission,

(c) is contravening any condition in the environmental

authorisation;

(d) has submitted inaccurate, false, fraudulent, incorrect or
misleading information for the purposes of the application or
in connection with any matter required to be submitted under
this Act.”

204 Section 47 thus makes provision for the cancellation or suspension of rights,
permits or permissions in the circumscribed instances mentioned in section
47(1). No reference is made therein to non-compliance with the Charter, nor
would one expect to find such a reference. As stated above, if an applicant
for a right has entered into an agreement in order to give effect to the objects
in section 2(d) and (f}, the standard prospecting right or mining right provides
as one of its terms that the holder is bound to the empowerment agreement it
has concluded. This means that the holder must give effect to the objects of
section 2(d) of the MPRDA in the form and manner set out in the concrete
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agreements. Section 47 would become applicable if a holder breaches a
material term of such right. Absent such a breach, the Minister is not entitled,
once an applicant has complied with the granting or conversion criteria in
section 23(1), including 23(1)(h), or in item 7(2)(k) in Schedule Il of the
MPRDA, and a mining right has been granted on application or conversion,
to cancel or suspend it in terms of section 47(1) of the MPRDA based on

new Charter requirements imposed after the date of grant.

Section 93 authorises an authorised official who finds a contravention or
suspected contravention of a provision of the Act or of a term of any right, to
order the taking of rectifying steps or to suspend the operations concerned.
Section 98 renders the contravention or failure to comply with the provisions
of the MPRDA listed therein an offence, and section 99 sets the penalties a

court may impose in case of conviction of such offences.

No power to cancel or suspend is conferred upon the Minister in any of these
sections or in section 47 for not complying with the Charter, nor is non-
compliance with the Charter listed as an offence in section 98. This is to be
expected because, as set out above, the way the MPRDA is structured is
that the Minister must be satisfied at the stage of considering whether or not
to grant or convert a mining right, that the granting or conversion of such
right will further the objects referred to in section 2(d) and (f) and in
accordance with the charter contemplated in section 100. If, therefore, the
Minister is not so satisfied, the right will not be granted. This again serves to
confirm that the Minister's idea of the Charter operating as a self-standing
piece of legislation in which he can create new obligations and offences and

which must at all times be obeyed, is misconceived.
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207 | repeat, as set out above, that the Charters do not constitute regulations and

208

209

do not constitute legislation. in particular, they do not fall within the definition
of “this Act” in the MPRDA. Instead they constitute formal guidelines or
statements of policy, which are mandated by section 100 of the MPRDA. As
stated, they are intended to provide a formal indication, made known to the
public, of what the Minister will regard as “furthering” or “giving effect to” the
objects referred to in section 2(c), (d), (e}, (f) and (i) of the MPRDA as
contemplated in infer alia section 23(1)(h) and item 7(2)(k} in Schedule Il of

the MPRDA. A policy, formal or otherwise, is not legisiation and remains a

guideline. It could never be applied so as to have the force of law or to .

preclude an applicant for a mining right from adopting other means of
furthering the objects or giving effect to the objects of the Act. Section
100(2)(b) indeed requires that the Original Charter should set out how the
objects referred to in those sections can be achieved. In this regard it is
important to note that section 100(2)(b}) does not require that the
contemplated charter prescribe, on an exclusive basis, what must be done in

order to achieve the objects of those provisions.

The Minister cannot by decree elevate the Charter's status to that of
legislation and cannot by decree provide in the Charter that non-compliance
therewith shall render the mining company in breach of the MPRDA and

subject to the provisions of sections 47, 93, 98 and 99 of the MPRDA.

The Minerals Council will accordingly seek an order reviewing and setting
aside clause 9.1 of the 2018 Charter as not being authorised by the MPRDA
as contemplated in section 6(2)(a)(i) of PAJA alternatively on the basis that

this excess of power offends the principle of legality.
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210 The Minerals Council will also seek an order declaring that a failure by a
holder of a mining right or converted mining right to meet the requirements of
the Charter(s), and in particular a failure to maintain a 30% HDP ownership
level after the grant of a mining right, does not constitute a contravention of
the MPRDA including, in particular, a contravention for the purposes of
sections 47(1)(a) or 93(1)(a), and does not constitute an offence for the
purposes of section 98(a)(viii). It is noted that such an order has already
been granted (paragraph 2.3, p 56 of the judgment) by a majority of the full
bench of the Gauteng High Court, Pretoria on 4 April 2018 in the Chamber of
Mines judgment 2018 but that such order and judgment are subject to a

pending application for leave to appeal.

PART 7: CONCLUSION

211 It is accordingly submitted that the 2018 Charter stands to be judicially
reviewed on the basis of PAJA and/or the principle of legality. As set out
above, the decision to promulgate the challenged clauses of the 2018

Charter:

211.1 was not authorised by section 100(2)(a) or (b) of the MPRDA, from which
the Minister purports to derive his power and/or was taken for a reason not
authorised by the said empowering provisisons (sections 6(2)(a)(i) and

6(2)(e)(i) of PAJA);

211.2 was materially influenced by an error of law inasmuch as the Minister
believed that he enjoyed the power to create law in the manner in which

he has sought to do and in that the challenged clauses do not constitute,

pzel

as they purport to, a form of binding legislation (section 6(2)(d) of PAJA);
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211.3 was inconsistent with the MPRDA or other national legislation (section

6(2)(F)(i) of PAJA);
211.4 was irrational, arbitrary and/or capricious (section 6(2)(e)(vi) of PAJA);

211.5 failed to take into account relevant considerations and information which

was before the Minister ( section 6(2)(e)(iii) of PAJA);

211.6 was not rationally connected to the purpose of the empowering provision
or the information before the Minister (sections 6(2)(f)(ii)}(bb) and (cc) of

PAJA);, and/or

211.7 was otherwise unconstitutional or unlawful as contemplated in section
6(2)(i) of PAJA in that it violates the rule of law in section 1(c) of the
Constitution in that the challenged clauses are so confusing and
contradictory that those to whom they purport to apply cannot reasonably
regulate their affairs in compliance with the 2018 Charter and in that the

2018 Charter contravenes the separation of powers principie.
Confirmatory affidavit
212 | respectfully refer to the confirmatory affidavit by Mr Henk Langenhoven,

filed herewith.

WHEREFORE, the applicant seeks the relief set out in the notice of motion to

W&%,

\twl’_/“’

TEBELLO LAPHATSOANA CHABANA

< , AL

which this affidavit is annexed.




| hereby certify that the deponent has acknowledged that he knows and
understands the cohtents of this affidavit, which was sighed and sworn to before
me at Johannesburg on the 25" day of MARCH 2019, the regulations contained
in Government Notice No R1268 of 21 July 1972, as amended, and Government
Notice No R1648 of 19 August 1977, as amended, having been complied with.

COMMISSIONER OF OATHS
Sarah Ashleigh Stodart

Commissioner of Oaths
Practising Attorney
Republic of South Africa
4th Ficor, The Forum
2 Maude Street, Sandowns
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Introduction

The proposed scorecard gives effect {o the provisions contained in the Broad Based
Socio-Feanomic Empowerment Charter for the Mining and Minerals Industry.

The scorecard is designed to facilitate the application of the Chartar in texms of the
Mineral snd Petroleum Resources Development Act requirements for the conversion of
all the “old order rights” into new rights within a five-year conversion window peried,
but recognising the full 1)-year period.

In adjudicating the scorecard the Minister of Minerals and Energy will need to take into
account the entire scorecard in decision maldng,

The scorecard is intended to reflect the “spirit” of the Broad Based Secio-Economic
Empowerment Charter for the Mining Industry.

Progress by stakeholders in achieving the aims of the Cha:ter as .enunciated in the .

Scorecard can be measured in two ways:
+ The specific targets setin the Charter.
+ The targefs set by companies,

BBSEE-1 {ssue 2)
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South African Mineral and Pefrolewn Law

ANNEXURE A
SCORSCARD FOR THE BROAD BASED SQCIC-ECONOMIC EMPOWERMENT
CHARTER FOR THE SOUTH AFRICAN MINING INDUSTRY

Hurman Resource Development

- Has the company offered every employee the
opportunity to be functionally literate and
numerate by the year 2005 and are employees
being trained?

Has the company implemented career paths for
HDSA employees including skills development
plans?

+ Has the company developed systtms through
which empowerment groups can be mentored?

Employment Equity

* Has the company published its employment
equity plan and reported on its annual progress in
meeting the plan?

- Has the company established a plan to achieve a
target for HDSA participation in management of
40% within five years and is implementing the
plan?

- Hes the company identified a talent pool and is it
fast tracking it?

= Has the company established a plan to achieve
the target for woman participation in mining of
10% within the five years and is implementing the
plan?

Migrant Labour

+ Has the company subscribed to government and
indushry agreements fo ensure non-discrimination
against foreign migrant labour?

Mine Community and Rural Development

+ Has the company co-operated in the formulation :
of integrated development plans and is the
company co-operating with the government in the
implementation of these plans for communites
where mining fakes place and for major labour
sending areas? Has there been effort on the side of |5
the company ko engage the local mine community
and major jabour sending area cornmunities?
(Companies will be required to cite a pattem o
consultation, indicate money expenditures and
show a plan.)

[Issue 2]
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Housing and Living Condidons

+ Por comparny provided housing has the mine, in

consultaion with stakehclders  established f

measures for improving the standard of housing,
including the upgrading of the hostels, conversion
of hostels to family units and promoted home
ownership oplions for mine employees? Compa-

mies will be required to indicate what they have "
done to improve housing and show a plan to |
progress the issue over Hme and is implementing

the plan?

- For company provided nubritien has the mine
established measures for improving the nutzition
of mine employees? Companies will be required
to indicate what they have done to improve
nutrition and show a plan to progress the issue
over thme and is implementing the plan?

Procurement

» Has the mining company given HDSA's preferred :

supplier status?

= Has the mining company identified current level |
of procurement from HDSA. companies in terms [

of capital goods, consumables and services?

= Has the mining company indicated a commitment
to a progression of procurement from HDSA

companies over a 3 - 5 year time frame intexms of 3
capital goods, consumables and services and to Jz

what extent has the comniftment been im-
plemented?

Ownership & Jomt Ventures

+ Has the mining company achieved HDSA, partid-
pation in terms of ownership for equity or
attributable units of production of 15 percent in
HIDSA hands within b-years and 26 percent on 19-
years?

15%

2%

Beneficabon

* Has the mining company identified its cument

level of benefication?

» Hag the mining company established its base line {:

level of benefication and indicated the extent thal
this will have to be grown in order to qualify for
an offset?

Reporting

= Has the company reported on an annual basis its
prograss towards achieving its commitments in its
annual report?

BBSEE-3
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Notes

1. ' The commitment of the mining companies is to have offered each employee the

opportunity to become functionally lterate and numerate. The critical fest is if a hu-

man resource development system has been established and resourced so that people
are being trained.

The mentoring of empowerment groups refers to that mining: company’s HDSA

employees and HDSA linked partners at the levels of ownership and procuremnent. 3t

does not preclude mining companies being involved in mentoring programmes out-
side of its own operations.

3. The aspirational target for HDSA participation in management is a 5-year target. If
companjes want to convert to Ticenses within a nwch shorter time frame, then a phase
in approach will be adopted with the companies committing to a 40 percent-by the
fifth year. The key decision point here is whether the company has established a plan
to achieve the target and is implementing the plan.

4. The aspirational target for women participation in mining is a five-year target and the
phase in approach will be used. The key decision point here is whether the company
has established a plan to achieve the target and is implementing the plan.

5.  The comumitment of stakehelders to ensure non-discrimination against foreigh migrant
jabour can be approached from the perspective that each company subscribes to in-
dusfry and government agreements on the matter.

6. Interms of companies establishing measures for intproving the standard of housing —
the company will be required {o indicate what it has done to improve housing and
show a plan to progress the issue over time and are implementing the plan.

7. In terms of companies establishing measures for improving the standard of nutrition —
the company will be required (o ndicate what i has done to improve nubition and
show a plan to progress the issue over time and are implementing the plan.

8. In terms of procurement the mining company should commit to an increase of pro-
curement from HDSA comparries over the 3-5 year time [rame and agree to a monitor-
ing system.

9.  The Scorecard represents the 5-year targets and it has been agreed that within 10-
years the level of HDSA participation will rise to 26 percent.

10. In terms of beneficiation commitments and the offset option the ley issue is to capture
the actual beneficiation activities of a company and {0 convert it to the same unit of
measurement of ownership e.g. attributable units of production/or % measuxe of
value as the case may be ard offset accordingly. The attributable ounces that are bene-
ficiated above the base state may be offset against HDSA ownership targets. Consider-
ing that some 59 different minerals are mined in South Africa - the detailed discussions on the
base stnte for each mineral are ongoing.

!,\7

BROAD BASED SOCIO-ECONOMIC EMPOWERMENT CHARTER FOR THE SOUTH
AFRICAN MINING INDUSTRY

. VISION
Al the actions and commitments set out below are in the pursuit of a shared vision of a
globally competitive mining industry that draws on the human and financial resources of
all South Africa’s people and offers real benefits to all South Africans. The goal of the
empowerment charter is to create an industry that will proudly reflect the promise of a non-
racal South Africa.

PREAMBLE
Recognising:

» The history of South Africa, which resulted in blacks, mining communities and women
largely befng excluded from partidpating in the mainstream of the economy, and the
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formal mining industry’s stated intention to adopt a proactive strategy of change to fos-
ter and encourage black economic empowerment (BEE) and transformation at the tiexs
of ownership, management, skills development, employment equily, procurement and
rural development;

= The imperative of redressing historical and social inequaliiies as stated by the Constitu-
Hen of the Republic of South Africa, in infer alia section & on equality (and unfair dis-
crimination) in the Bill of Rights;

* The policy objective stated in the Mineral and Petfroleum Resources Development Act to
expand opportunities for historically disadvantzged persons lo enter the mining and
minerals industry or benefit from the exploitation of the nation’s mineral resources;

+  The scarcity of relevant skiils has been identified as one of the barriers to entry into the
inining sector by historically disadvantaged South Africans (HDSA's);

+  The slow progress made with employment equity in the mining mdustry compared to
other industries.

Noting that

+ It is government’s stated policy that whilst playing a facilitating rele in the fransform-
ation of the ownership profile of the mining industry it will allow the market to play a
key role in achieving this end and it is not the government’s intenton to nationalise the
mining industry.

«  The key objectives of the Mineral and Petroleum Resources Development Act and that of
the Charter will be realised only when South Africa’s mining industry succeeds in the
international market place where it must seek a large part of its investment and where it
overwhelmingly sells its product and when the socio-economic challenges facing the in-
dustry are addressed in a significant and meaningful way.

- The transfer of ownership in the indusiry must take place in a transparent manner and
for fajr market value.
-+ That the following Jaws would also assist socio-economic empowerment:
+ The Preferential Procurement Framework Act (No. 5 of 2000);
*+ The Employment Bquity Act (No. 55 of 1998);
» The Competiion Act (No. 89 of 1998} (Also ref, To the Amendment Act No. 35 of
1999 and subsequent amendrments);
«  The 5kills Development Act (No. 97 of 1998).

Therefore

The signataries have developed this Charter to provide a framework for progressing
the empowerment of historically disadvantaged South Africans in the Mining and Mineyals
Industry. The signateries of this Charter acknowledge:

Section 100 (2) (1) of the Mineral and Petroleum Resources Development Act, which
states that, 1o insure the attainment of Government’s objectives of redressing historical
social and economic inequalities as stated in the Constitution, the Minister of Minerals and
Energy must within six months from the date on which this Act takes effect develop a Broad
Based Socio-Economic Empowerment (BBSEE) Charter.

1. Scope of application—This Charter appties to the South African mining industry.

2. Interpretation—For the purposes of interpretation, the foliowing tecms apply:
Broad Based Socio-Ecoromic Empowerment (BBSEE) refers to a social or economic
strategy, plan, principle, approach or act, which is aimed at:
- Redressing the results of past or present discrimination based on race, gender or
other disability of historicafly disadvantaged persons in the minerals and petro-
leumn industry, related industries and in the value chain of such industries; and
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The

Transforming such industries so as to assist in, provide for, initiate, facilitate or
benefit from the:

« Ownership participatior in existing or future mining, prospecting, exploration
and beneficiation operations;

+  Participation in or control of manageinent of such operations;

+  Development of management, scientific, engineering or other skills of HD5A's;

+ Invelvement of or participation in the procureinent chains of operations;

+ Integrated Socio-economic development for hest communities, major Iabour
sending areas and areas that due to unintended conseguences of mining are
becoming ghost towns by mebilising all stakeholder resources.

term Historically Disadvantaged South Africans (HTD5A) refers to any person,

category of persons or community, disadvantaged by unfair diserimination before the Consti-
tution of the Republic of South Africa, 1993 {Act No. 200 of 1993) came into operation.

HD

$A Companies are those companies that are owned or controlled by historically

disadvantaged South Africans.
Major Iabour sending aveas refer to areas from where a significant number of mine-

workers

are or have been recruited.

Ghost towns refex to areas whose economies were dependent on mining and therefore
could not survive beyond the closure or significant downsizing of inining activities.

Owrership of a business entity can be achieved in a number of ways:

-
w

4.
the emp

a majority shareholding position, i.e. 50% + 1 share;
Joint ventures or partnerships (25% equity plus one share);

Broad based ownership (such as HDSA dedicated mining unit frusts, or employée
share ownership schemmes).

. Objectives—The objectives of this charter are to:

Promote equitable access to the nation’s mineral resources to all the people of South
Africa;

Substantially and meaningflly expand opportunities for HDSA's incduding women,
to enter the mining and minerals industry and te benefit from the explaitation of
the nation’s mineral resources;

Utilise the existing skills base for thé empowerment of HDSA's;
Expand the skills base of HDSA's in order to serve the community;

Promote employment and advance the social and economic welfare of mining
communities and the major labour sending areas; and

Promote beneficiation of South Afiica’s mineral commodities.

Undertakings.—All stakeholders undertake to create an enabling environment for
owerment of HDSA's by subscribing to the following:

41  Human Resource Development

The South African labour market does not prodoce enough of the skills re-
quired by the mining industry. Stakeholders shall work together in addressing
this skills gap in the following manner:

+  Through the standing consultative arrangements they will interface with
statutory bodies such as the Mines Qualifications Authority (MQA), i the
formulation of comprehensive skills development strategies that include a
skills audit;

+ By interfacing with the edncation authorities and previding scholarships
to promote mining related educational advancement, especially in the
fields of mathematics and science at the schooi Jevel;

[Issue 2]
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4.2

4.3

T 44

4.5

* By undertaking to ensure provision of scholarships and that the number of
registered learnerships in the mining industry will rise from the caurent
level of some 1200 learners to nof less than 5000 learners by March 2005;
and

+  Through the MQA shall undertake to provide skills training opportunities
to miners during their employment in crder to improve their income earn-

* jng capacity after mine closure.

Government undertalkes that; .

» T its bi-lateral relations with relevant countries, underfakes to secure train-
ing opportunities for HDSA companies’ staff, as well as exchange oppor-
tunities with mining companies operating outside of South Africa;

»  Through the MQA and in collsboration with academic institutions, DME
associated institutions, NGO’s, and the Gender Commission, shall provide
training courses in mining entrepreneur’s skills.

Comypanies undertake:

» To offer every employee the opportunity to become functicnally literate
and numerate by the year 2005 in consultation with labour;

+ To implement career paths to provide opportunities to their HHIDSA em-
ployees to progress in their chosen careers; and

» To develop systems through which empowerinent groups can be mentored
.as a means of capacity building.

Employment Equity

Companies shall publish their employment equity plans and achievements

and subscribe to the following:

- Establish targets for employment equity, particularly in the junior and sen-
jor management categories. Companies agree to spell out their plans for
employment equity at the management level. The stakeholders aspire to a
baseline of 40 percent HDSA participation in management within 5-years;

+ Sonth African subsidiaries of multinational companies and South African
companies, where possible, will focus their overseas placement and/or
training programimes on historically disadvantaged South Africans;

» Identification of a talent pool and fast tracking it. This fast tracking should
include high quality operational exposure;

= Ensuring higher levels of inclusiveness and advancement of women. The
stakeholders aspire to a baseline of 10 percent of women parficipation in
the mining industry within 5-years; and

= Setting and publishing targets and achievements.

Migrant Labour

Stakeholders undertake to:

» Ensure non-discrimination against foreign migrant labour.

Mine Commupity and Rural Development

Stakeholders, in partnership with all spheres of government, undertake to:

- Co-operate in the formulation of integrated development plans for com-
munities where mining takes place and for major labonrsending areas,
with special emphasis on development of infrastructure,

Housing and Living Conditions

Stakeholders, in consultation with the Mine Health and Safety Council, the

Depariment of Housing and organised labour, undertake to:

BBSEE-7 [Issue 2}
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4.6

4.7

Establish measures for improving the standard of housing induding the
upgrading of hostels, conversion of hostels to family units and the promo-
Hon of home ownership opticns for mine employees; and

Establish measures for improving of nutrition of mine employees,
Procurement

Procurenerit can be broken down into three levels, namely: capital goods; ser-
vices; and consumables.

Stakeholders undertake to give HDSAs a preferred supplier status, where
possible, in all three levels of procurement. To this end stakeholders undertake
to:

+ Identify current levels of procurement from HDSA cornpanies;

Commii to a. progression of procurement from HIDSA companies over a 3
to 5-year time frame reflecting the genuine value added by the HDSA pro-
vider; :

+ Encourage existing suppliers to form partnerships with HDSA. companies,
where no HDSA Company tenders to supply goods or sérvices; and

+  Stakeholders commit fo help develop HDSA procurement capacity and ac-
cess Department of Trade and Industry (DT} assistance programmes to
achieve this. '

List of suppliers: If is envisaged that information on all HDSA companies
wishing to participate in the industry will be collected and published. AlL par-
ticipants in the industry will assist the DT in compiling such a list that will in-
ter alin be published by government on the Internet and updated regularly.

Ownoership and Joint Ventures

Government and industry recognise that one of the means of effecting the
entry of HDSA's info the mining industry and of allowing HIDSA’s to benefit
from the exploitation of mining and mineral resources is by encouraging
greater ownership of mining industry assets by HDSA’s. Ownership and par-
tcpation by HDSA's can be divided into achve or passive involvement as fol-
Tows:

Active involvement:

+ HDSA controlled companies (50 per cent p]ﬁs 1 vote), which includes
management control.

+ Strategic joint ventures or parinerships {25 per cent plus 1 vote). These
would inelude a Management Agreement that provides for joint manage-
ment and control and which would also provide for dispute resolution.

+ Collective investment, through ESOPS and mining dedicated unit trasts.
" The majority ownership of these would need to be HDSA based. Such em-
powerment vehicles would allow the HDSA participants to vote collec-
tively. :
Passive involvement:

» Greater than 0 percent and up to 100 percent ownership with no involve-
ment in managemeni, particularly broad based ownership like ESOFs.

In order to measure progress on the broad transformation front the follow-
ing indicators are important:

+  The currency of measure of ransformation and ownership could, infer alin,
be market share as measured by attributable units of South African pro-
duchion controlled lry HDSA's.

+ That there would be capacity for offsets which would entail credits/offsets
to allow for flexibility. B

[Issue 2] .
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4.8

4.9

C 410

4.1%

4.12

« The continuing consequences of all previous deals wonld be included in
caloulafing such credits/offsets in terms of market share as measured by
attributable units of production.

- Government will consider special incentives to encourage HDSA compa-
nies to hold on to newly acquired equity for a reasonable period.
In order to increase participation and ownership by HD5A's in the mining
indusiry, mining companies agree:

+ To achieve 26% HDSA ownership of the mining industry assets in 10 years
by each mining company; and

* That where a company has achieved HIDSA parficipation in excess of any
set target in a particular operation then such excess may be utilised to off-
set any shortfall in its other operations.

All stakeholders accept that {ransactions will take place in a transparent
manner and for fair market value. Stakeholders agree to meet after 5-years
to review the propress and to determine what further steps, if any, need to
be made {0 achieve the 26% target. .

Beneficiation

This Charter will apply to mining companies in respect of their involvement in
benefictation activities, specifically activities beyond mining and processing.
These include production of final consumer products.

Mining companies will be able to offset the value of the level of beneficiation
achieved by the company against its HDSA ownership commitments.

Mining companies agree to:

* ldentify their current levels of beneficiation.

+ Indicate to what extent they can grow the baseline level of beneficiation.
Exploraion and Prospecting

Government will support HDSA compalm'es in exploration and prospeciing
endeavours by, inter alia, providing institutional suppart.

State Assets

Government will ensure compliance with the provisions of this Charter and be
exemnpiary in the way in which it deals with state assels.

Licensing

To facilitate the processing of licence conversions there will be a scorecard
approach to the different facets of promoting broad based socic-economic em-
powerment in the mining industry. This scorecard approach would recognise
commitments of the stakehclders at the levels of ownership, management,
employment equity, human resource development, procurernent and benefid-
ation. These commitments have been spelt out in sections 4.1 to 4.9 above.

The HDSA participation required to achieve conversion within the five year
period on a company specific basis will be specified in the score-card, hereto
attached as Annexure A.

Financing Mechanism

The industry agrees to assist HDSA companies in securing finance to fund
participation in an amount of R100 billion within the first 5-years. Participants
agree that beyond the R100 billion-indusiry commitment and in pursuance of
the 26 per cent target, on a willing seller — willing buyer basis, at fair market

value, where the mining companies are not at xisk, HDSA participation will be
inareased.

BRSEE-9 ssue 2]
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4.13 Regulatory Framework and Industry Agreement

Government's regulatory framework and indusiry agreements shall strive to
facilitate the objectives of this Charter.

4.14 Consultation, Menitoring, Evaluation and Reporting

It is recognised that the achievement of the objectives set out herein entails an
ongoing process. ‘

Companies undertake to report on an annual basis their progress towards
achieving their commitments, with these amnual reports verified by their ex-
ternal auditors. A review mechanism will be established which again provides
flexibility to the conpany comnmitments. .

Parties hereto agree fo participate in annual forums for the following pur-
poses:

- Monitoring progress in the implementation of plans;

» Developing new sirategies as needs are identified;

- Ongoing government /industry interaction in respect of these ohjectives;
+ Developing strategies for intervention where hurdles are encountered;

- Exchanging experiences, problems and creative solutions;

- Arriving at joint decisions;

+  Reviewing this Charter if required.

FINAL 11 1002
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Amendment of the Broad-Based
Socio-Economic Empowerment
Charter for the South African
Mining and Minerals Industry

{GN 838 of 20 September 2010] [Date of Commencement 13 September 2010]

Preamble

Publication of the amendment of the Broad-Based Socio-Economic Empowerment Charter
for the South African Mining and Minerals Industry
(Government Gazette No. 33573)

The Minister of Minerals and Energy has in terms of section 100 (1) (b) of the Mineral and
Petroleum Resources Development Act, 2002, (Act 28 of 2002), developed the Codes of Geod
practice for the minerals industry as set cut below.
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Preamble

The systematic marginalisation of the majority of South Africans, facilitated by the exclu-
sionary policies of the apartheid regime, prevented Historicelly Disadvantaged South
Africans (HIDSAs) from owning the means of production and from meaningful participation
in the mainstream economy. To redress these historic inequalities, and thus give effect to
section 9 (equality clause) of the Constitution of the Republic of South Africa Act 108 of 1596
{Consttution), the democratic government has enacted, infer alia, the Mineral and Petroleum
Resources Development Act 28 of 2002 (MPRDA).
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The abjective of the MPRIDIA is to facilitate meanin gful participation of HD5AS in the min-
ing and minerals industry. In particular, section 100 (2) () of the MPRDA provides for the
development of the Mining Charter as an instrument to effect transformation with spedfic
targets, Embedded in the Mining Charter of 2002 is the provision to review the progress and

" determine what further steps, if any, need to be made to achieve its objectives.

Tn line with this provision, the DMR has conchided a comprehensive assessment to ascer-
tain the progress of transformation of industry against the objectives of the Charter in the
mining industry. The findings of the assessment identified a number of shortcomings in the
nanner in which the mining mdustry has implemented the various elements of the Charter,
viz. ownership, procurement, employment equity, beneficiation, human resource develop-
ment, mine community development, housing and living conditions, all of which have not
embraced the spirit of the Charter to the latter. To overcome these inadequacies, amend-
ments are made o the Mining Charter of 2002 in order to strearaline and expedite attain-
ment of its objectives. Additionally, the review of the Charter introduces an efement of
sustainable growth of the mining industry, which seeks fo ensure sustainable bransformation
and growth of the mining industry.

. VISION
To facilitate sustainable transformation, growth and development of the mining industry.

MISSION . :
To give effect to section 100 (2) {s) of the MPRDA. and section 9 of the Constitution.

Definitions

"BEE entify” means an entity of which a minimum of 25% + 1 vote of share capital is
directly owned by HXSA as measured in accordance with flow through principle;

“Beneficiation” means the transformation of 2 mineral (or a combination of minerals) to
a higher value product, which can ejther be consumed locally or exported. The ferm
"heneficiation” is often used interchangeably with mineral “value-addiion” or “down-
streamn beneficiation”;

“Broad-Based Socdio-Economic Empowemment (BBSEE)” means a sodio-economic strategy,
plan, principle, approach ar act, which is aimed at— -

(i} Redressing the results of past or present discrimination based on race, sex and
disability of historically disadvantaged persons in the minerals and petroleum
industry, related industries and in the value chain of such industries; and

() Transforming such industries so as to assist in, provide for, initiate, facilitate
or benefit from the—

- Ownership participation in existing or future mining, prospecting, explo-
ration and beneficiation operations;

+ Participation in or control of management of such operations;

- Development of management, scientific, engineering or other skills of
HDSA's; :

= TInvolvement of or participation in the procurement chains of operatons;
Integrated socio-gconomic development for mine workers, host cominuni-
ties, major labour sending areas and areas that due to unintended conse-
quences of mining are becoming ghost townis by mabilising all stakeholder
Tesources;

“Calendar year” is defined as the one year period that begins on January 1st and ends on
December 31st;
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“Community” means a coherent, social group of persons with interest of rights in a
particular area of land which the members have or exercise conmmunally in terms of an
agreement, custom or law;

“Demographics” means the numerical characteristics of a populalion (e.g. population
size, age, structure, sex/gender, race, etc.) ’

“Lffective ownership” means the meaningful participation of [ID3As in the ownership,
voling rights, economic interest and management control of mining entities;

“EMP” means an approved environmental programme contemplated in section 39 of the
Mineral and Petroleum Resources Development Act, 2002 (Act No. 28 of 2002);

“Enterprise development” means monetary and non-monekary support for existing or
fostering of new HIDSA companies in the mining sector of the economy, with the
objective of contributing to their development, sustainability as well as financial and
operational independence;

“ESOYPs” mean Employees Share Ownership Schemes;

“Historically Disadvantaged South Afxicans” (“HDS5A") refers to South African
citizens, category of persons or community, disadvantaged by unfair discrimination
before the Constitution of the Republic of South Africa, 1993 {Act No. 200 of 1993) came
into operatien which should be representative of the demographics of the country;

“Labour sendimpg area” arcas from which a majority of mineworkers, both histoxical and
current are or have been.sourced;

“Tevel of management” refers to line of demarcation between various managerial
positions;

“Life of Mine” means the number of years that a particular mine will be operational;
“Meaningful economic participation” includes, inter alia, the following key attributes—

+ BBE fransactions shall be concluded with clearly identifiable beneficiaries in the
form of BEE entrepreneurs, workers (including ESOPs) and communibes;

« Barring any unfavourable market condifions, some of the cash flow should flow to
the BEE partner throughout the term of the investment, and for this purpose, stake-
holders will engage the finandng entities in order to structure the BEE finanding in
a manner where a percentage of the cash-flow is used to service the funding of the
structure, while the remaining amount is paid to the BEE beneficiaries. Accord-
ingly, BEE entities are eniabled to leverage equity henceforth in proportion to vested
interest over the life of the fransacton in order fo facilitate sustainable growth of
BEE entities;

« BEE shall have full shareholder rights such. as being entitled to full participation at
anmual general meetings and exerdsing of voting rights, regardless of the legal form
of the instruments used;

*  Ownership shall vest within the timeframes agreed with the BEE entity, taking into
account market conditions;

“Mining Charter” means the broad-based socio-economic empowerment Charter for the
South African Mining and Minerals Industry;

“Mine Community” refers to commnunities where mining takes place and labour
sending areas;

“Non-discretionary procurement expenditure” means expenditure that cannot be
influenced by a mining company, such as procurement from the public sector and public
enterprises;

“Shareholdex” shall mean a person who is entitled to exercise any voting rights in
relation to a company, irrespective of the form, title or nature of the securiies to which
those voting rights are attached;
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“Social Fund” refers to a trust fund dhat provides financing for investments targeted at
meeting the needs of poor and vulnerable communities as informed by commitments
made by companies in terms of their social and labour plans;.

”Stakeholder” refers to a person, group, organisation, er system which affects or can be
affected by an organisation’s actions which may relate {o policies intended to allow the
aforementioned to partidpate in decision making in which all may have a stake;

“Sustainable development” means the integration of social, economic and environ-
mentaj factors into planning, implementaiion and decision-making to ensure that the
mineral and pelroleum resources development serves present and futnre generations.

Objectives
The Broad Based Socio-Economic Empowerment Charter for the South African Indus-
try, hereafter referred to as “the Mining Charter”, is a Government instrament designed
to effect sustainable growth and meaningful transformaton of the mining induskey. The
Mining Charter seeks to achieve the following objectives: ’
(3)  To promote equitable access to the nnaiion’s mineral resources to all the people
of South Africa;
& To substantiallg’ and meaningfully expand opportunities for HDSA to enter
the rnining and minerals indusiry and to benefit from the exploitation of the
- natien’s mineral resources;
(¢) To utilise and expand the existing shlls base for the empowerment of HDSA
and to serve the community;
(&) To promote employment and advance the sodal and economic welfare of
mine cominunities and major labour sending areas;
(¢} Topromote beneficiation of South Africa’s mineral commodities; and
{i Promote sustainable development and growth of the mining industry.

Elements of the Mining Charter

21 Ownership

Effective ownership is a requisite instrument fo effect meaningful integration of
HDSA into the mamstream economy. In arder to achieve a substantial change in
racial and gender disparities prevalent in owneship of mining assets, and thus
pave the way for meaningful participation of HDSA for aitainment of sustainable
growth of the mining industry, stakeholders commit to—

+  Achieve a minimum farget of 26 percent ownership te enable meaningful eco-
nomce participation of HDSA by 2014

+ The only offsetting permissible under the ownership element is against the value
of beneficiation, as provided for by section 26 of the MPRDA and elaborated in
the mineral beneficiation framewark.

The continuing consequences of all previcus deals cencluded prior to the promul-
gation of the Mineral and Petroleain Resources Development Act, 28 of 2002 would
be included in calculating such credits/offsets in terms of market share as meas-
ured by attributable units o production.

2.2 Procurement and Enterprise Development

Local procurement is attributable to competitiveness and transformation, captures
economic value, presents opportunities to expand economic growth that allows for
creation of decent jobs and widens scope for market access of South African capital
goods and services. In order to achieve this, the mining industry must procure
from BEE entities in accordance with the following criteria, subject to the provi-
sions of clause 2.9—

Hssue 3] BBEE+4




Broad-Based Socio-Ecenomic Empowermertt Charter for the South African Mining

2.3

2.4

2.5

*  Procure a minimum of £0% of capital geods from BEE entities by 2014;
= Ensure that multinational suppliers of capital goods annually contribute a mini-
mum of 0.5% of annual income generated from local mining companies to-

wards socio-econemic development of local communities into a social develop-
ment fund from 2010;

+ Procure 70% of services and 50% of consumer goods from BEE entities by 2014
The targets above are exclusive of non-discretionary procurement expenditure,

Beneficiation

Beneficiation seeks to translate comparative advantage in mineral resources en-
dowment into competitive advantage as fulcrum to enhance industralisation in
line with State developmental pricrities, In this regard, mining companies must fa-
cilitate local beneficiation of mineral commodities by adhering to the provision of
Section 26 of the MPRD A and ihe mineral benefidation strategy—

«  Mining companies may offset the value of the level of beneficiation achieved by
the company against a portion of its HDSA ownership requirements not ex-
ceeding 11 percent.

Employment Equity

Workplace diversity and equitable representation at all levels are catalysts for
social cohesion, transformation and competitiveness of the mining industry. In or-
der to create a cenducive environment to ensaxe diversity as well as participation
of HDSA .at all decision-making positions and coxe occupational categaries in the
mining indusixy, every mining coinpany must achieve a minimum of 40% HDSA
demagraphic representation at—

-+ Execubive Management (Board) level by 2014;

= Senior management (EXCO} level by 2014;

+ Core a.pd Critical skills by 2014;

«  Middle management level by 2014;

» Junior management level by 2014,

In addifion, mining companies must identify and fast-track their existing talent

pools to ensure high level operational exposure in terms of career path pro-
gramines.

Human Resource Development

The mining industry is knowledge based and. thus hinges on human rescurce
development, constibzting an integeal patt of sodal fransformation at workplace
and sustainable growth. To achieve this objective, the mining industry musi—
= Invest a percentage of annual payroll (as per relevant Jegislation} in essential
skills development activifies reflective of the demographics, but excluding the
mandatory skills levy, including support for South African based research and
development iniiatives intended to develop solutions in exploration, mining,
processing, technology efficiency (energy and water use in mining), benefid-
ation as well as environmental conservation and rehabilitation; as follows—
= Target for 2010 = 3%;
+ Target for 2011 =3.5%;
s Target for 2012 = 4%;
* Target for 2013 =45%;
® Target for 2014 =5%.
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2.6

2.7

2.8

Mine Community Development

Mine communibies form an integral part of mining development, there has to be
meaningful contribution towards commurnity development, both in terms of size
and impact, in keeping with the principles of the social license to operate. Stake-
holders must adhere to the following—

»  Consistent with international best practices in terms of rules of engagement and
guidelines, mining companies miust invest in ethnographic community consul-
tative and collaborative processes prior to the implementation/develop-ment
of mining projects;

- Mining companies must conduct an assessment to determine the developmen-
tal needs in collaboration with mining communities and identify projects within
the needs analysis for their contribution to community development in line
with Integrated Development Plans (I1DPs), the cost of which should be propor-
Honate to the size of investment.

Housing and Living Conditions

Human dignity and privacy for mineworkers are the halimarks to enhance produc-
tivity and expedite transformation in the mining industry in texms of housing and
living conditions. In this regard mining companies must implement measures to
improve the standards of housing and living cenditions for mineworkerxs as fol-
lows—

»  Convert or upgrade hostels into family units by 2014
+  Attain the occupancy rate of one person per roam by 2014;

» Facilitate home ownership options for all mine employees in consultation with
organised labour by 2014,

Sustainable Development and Growth of the Mining Industry

Mineral resources are non-renewable in nature, forthwith exploitation of such
resources must emphasise the importance of balancing concomitant economic ben-
efits with social and environmental needs withouf compromising future genera-
tions, in fine with Constituional provisions for ecolegical, sustainable develap-
ment and use of natural respurces. To this end, with consideration to clause 2.5,
every mining company must implement elements of sustainable development
commitments inchuded in the " Stakeholders” Declaration on Strategy for the sustainable
growth and meaningful transformation of South Africa's Mining Industry of 30 June 2010
and in compliance with oll relevant legislation”, as follows—

« Improvement of the industry’s envircnmental management by—-

«  TImplementing environmental management systems that focus on conti-
nuous improvement ta review, prevent, mitigate adverse environmental
impact;

» Undertake continuous rehabilitation on land disturbed or occupied by
mining operations in accordance with appropriate regulatory commitments;

= Provide for the save storage and disposal of residual waste and process
residues;

{Editarial Note: Wording as per original Goveryiment Gazette. It is suggested that the phrase
“Provide for the save storage” s intended to be “Provide for the safe storage”.)

= Design and plan all operations so that adequate resources are available to

meet the closure requirements of all cperations.

+ Improvement of the industry’s health and safety perfarmance by—

¢ [mplementing a inanagement systerns focused on continuous improvement
of all aspects of aperations that have a significant impact on the health and
safety of employees, contractors and communities where mining takes place;

[lssue 9]
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Broad-Based Socio-Econondc Empowerment Charter for the South Afvican Mining

s Providing all employees with health and safety training and require em-
ployees of contractors to have undergone such training;

»  Tmplement regular health surveillance and risk-based monitoring of
employees.

*  Stakeholders undertake to ephance the capacity and skills in relevant South
Alfrican research and development facilities in order to ensure quality, quick
turn avound, cost effectiveness and integrity of such facilifies. To this extent,
mining companies are required to utilise South African based fadilities for the
analysis of samples across the mining valtue chain,

29 Reporting (Monfioxing and Evaluation)
Every mining company must report its Jevel of compHance with the Mining Char-
ter annually, as provided for by section 28 (2) (¢) of the MPRDA.

The Department shall monitor and evaluate, taking into account the impact of
material constraints which may result in not achieving set targets.

Non-compliance

Non-compliance with the provisions of the Charter and the MPRD A shall render the
mining company in breach of the MPRD A and subjeck to the provisions of Section 47
read in conjunction with sections 98 and 99 of the Act.

Amendm ents
The Minister of the Department of Mineral Resources may amend the Mining Charter ag
and when the need arises,
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SCORECARD FOR THE BROAD-BASED SOCIO-ECONOMIC EMPOWERMENT

CHARTER FOR THE SOUTH AFRICAN MINING INDUSTRY
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SCORECARD FOR THE BROAD-BASED S0CIC-ECONOMIC EMPOWERMENT
CHARTER FOR THE SOUTH AFRICAN MINING INDUSTRY:
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SCORECARD FOR THE BROAD-BASED SOCIO-ECONOMIC EMFOWERMENT
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4 No. 40923 GOVERNMENT GAZETTE, 15 JUNE 2017 '] (} 4

(GOVERNMENT NOTICES ® (OEWERMENTSKENNISGEWINGS

DEPARTMENT OF MINERAL RESOURCES
NO. 581 15 JUNE 2017

REVIEWED BROAD BASED BLACK-ECONOMIC EMPOWERMENT
CHARTER FOR THE SOUTH AFRICAN MINING AND MINERALS
INDUSTRY, 2016.

|, Mosebenzi Joseph Zwane, MP, Minister of Mineral Resources, hereby
in terms of section 100 (2) of the Mineral and Petroleum Resources
Development Act, 2002 (Act No. 28 of 2002}, as amended, publish the
Reviewed Broad Based. Btaék—Eéohomié 'Empdwefment Chérter for the
South African Mining and Minerals Industry, 2016 (Reviewed Mining
Charter, 2017) for implementation.

The Reviewed Mining Charter shall come into operation from the date of

publication of this notice in the Government Gazette,

A copy of the Reviewed Mining Charter, 2017 is attached hereto.

Minister of Mineral Resources.

Date: /5“/0(:/-2\57? |

_This gazette is also available iree online at www.gpwonfine.co.za -
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BROAD-BASED BLACK SOCIO-ECONOMIC EMPOWERMENT CHARTER
FOR THE SOUTH AFRICAN MINING AND MINERALS INDUSTRY, 2017

June 2017
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PREAMBLE

The systematic marginalization of the majority of South Africans, facilitated by
exclusionary policies of the apartheid regime, prevented Black Persons, as
defined herein, from owning the means of production and from meaningfui
participation in the mainstream economy. To redress these historic
inequalities, and thus give effect to section 9 (equality clause) of the
Constitution of the Republic of South Africa, 1996 (Constitution), the
democratic government enacted, infer afia, the Mineral and Petroleum
Resources Development Act, 2002 (Act No. 28 of 2002) (MPRDA).

The objective of the MPRDA is to ensure the attainment of Government's
objectives of redressing historical, socio-economic inequalities and ensuring
broad based and meaningful participation of Black Persons in the mining and
minerals industry. In particular, section 100 (2) (a) of the MPRDA provides for
development of the broad-based black economic empowerment charter for the
South African mining and minerals industry as an instrument to effect

transformation with specific targets.

In 2009 the Department of Mineral Resources conducted a comprehensive
assessment to ascertain the progress of transformation of the mining and
minerals industry against the objectives of the Mining Charter of 2002 in the
mining and minerals industry. The findings of the assessment identified a
number of shortcomings in the manner in which the mining and minerals
industry has implemented the various elements of the Mining Charter of 2002,
viz. ownership, procurement, employment equity, beneficiation, human
resource development, mine community development, and housing and living

conditions. To overcome these inadequacies, the Mining Charter of 2002 was

This gazelie is also available free online at www.gpwonline.co,za '
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amended in order to sfreamline and expedite attainment of its objectives.

Further, the sustainable development element, which sought to ensure

sustainable transformation and growth of the mining and minerals industry was

introduced.

in 2014 a second assessment of the levels of compliance by mining companies

with the Mining Charter of 2010 was conducted. This second assessment has

revealed the following:

Although there was a noticeable improvement in levels of compliance,
there remains a long way for the mining and minerals industry to be fully
transformed.

Notwithstanding a paucity of companies of all sjzes that have fully
embraced the spirit of the Mining Charter, companies have adopted
extremely varied degrees of performance most of which seem to suggest
a compliance-driven mode of implementation, designed only to protect
the “social license to operate”.

Whereas the MPRDA has transferred the ownership of the mineral weaith
of the country to all the peopie of South Africa, under the custodianship
of the State, a proliferation of communities living in abject poverty
continues to be largely characteristic of the surroundings of mining
operations.

Limited progress has been made in embracing the broad-based
empowerment ownership in terms of Meaningful Economic Participation
of Black Persons. The trickie flow of benefits that ought not only to service
any debt funding, but also include cash-flow directly to BEE Partners, is
vastly limited. To this end, the interests of mineworkers and communities
are typically held in trusts, which constrain the flow of benefits to intended

beneficiaries. As a result, the mining and minerals industry has broadly
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been faced with increasing tensions with both workers and host

communities.

It is against this backdrop that Government initiated another comprehensive
review process in 2015 aimed at strengthening the efficacy of the Mining
Charter as one of the tools for effecting broad based and meaningful

transformation of the mining and minerals industry.

The review process took into account the need to integrate Government
policies to remove ambiguities in respect of interpretation and create
regulatory certainty. In this regard, the principles of this Mining Charter of 2017
are harmonised with the provisions of the Broad-Based Black Economic
Empowerment Act, 2003 (Act No. 53 of 2003) and the Codes of Good Practice
(Dti Codes), the Employment Equity Act, 1998 (Act No. 55 of 1898) and other

relevant regulatory framework.

The Mining Charter of 2017 introduces new definitions, terms and targets to
effect the abovementioned harmonisation. The harmonisation of these policies
is intended to ensure meaningful participation of Black Persons in accordance
with the objects of the MPRDA and the Mining Charter and provide for policy

and regulatory certainty sought to invest in the development of the industry,

jii
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VISION

To facilitate sustainable transformation, growth and development of the mining
and minerais industry.

MISSION

To give effect to section 100 (2) (a) of the MPRDA, section 9 of the Constitution
and harmonise Government’s transformation policies.

" This gazette is alsc available free online at www.gpwonline,co.za
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DEFINITIONS

Government has identified a need to align and integrate the transformation regulatory
framework contained in the Mining Charter of 2017 in order to remove ambiguities in
respect of interpretation and bring about regulatory certainty. In this regard, this
section defines terms and concepts used in this Mining Charter of 2017 so as to

provide clarity as to their meaning.

“BBBEE Act” means the Broad-Based Biack Economic Empowerment Act 2003
(Act No. 53 of 2003) as amended from time to time;

“Beneficiation” has the meaning ascribed to that term in the MPRDA;

“BEE Compliant Manufacturing Company”, in relation to the procurement
element contemplated herein, means a company that manufacturers goods and has

minimum BEE level 4 of the Dti Codes and minimum 26% black ownership;

“BEE Entrepreneur” means a Black Owned Company or a Black Person who

acquires an equity interest in a Holder through a BEE Transaction;

“BEE Partner” means a Black Person that holds equity in a mining company as a

result of a BEE Transaction;

“BEE Transaction” means the issue of equity instruments to Black Persons or a
group of Black Persons based on the principles of broad-based black economic

empowerment the aim of which includes-

(a) to redress the results of past or present discrimination based on the race of

historically disadvantaged persons in the mining and minerals industry; and

(b) to transform such industries so as to assist in, provide for, initiate or

facilitate—

(i) the ownership, participation in or the benefiting from existing or future

mining, prospecting, exploration or production operations;

-This gazeile is also available free online af www.gpwonline.co.za, qS
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(it) the participation in or control of management of such operations;

(iii) the development of management, scientific, engineering or other skills

of historically disadvantaged persons;

{iv} the involvement or participation in the procurement chains of

operations;

(v} the ownership of and participation in the beneficiation of the proceeds
of the operations or other upstream or downstream value chains in

suich industries;
(vi} the socio-economic development of mine communities; and

(vii} the socio-economic development of all historically disadvantaged

Black South Africans from the proceeds or activities of such operations;
“Black Person” s a generic term which means Africans, Colouréds and Indians-
(a) Who are citizens of the Republic of South Africa by birth or descent; or
(b) Who became citizens of the Republic of South Africa by naturalisation:
(1} before 27 April 1994; or

(ii) on or after 27 April 1294 and who would have been entitied to acquire

citizenship by naturalisation prior to that date,

(c} Ajuristic person which is managed and controlled by person/s contemplated
in paragraph (a} and/or (b) and the person/s collectively or as a group own
and control all issued share capital or members’ interest, and are able to

control the majority of the members’ vote;

“Black Owned Company” means a juristic person having shareholding or similar
interest that is controlled by a Black Person/s and in which such Black Person/s

enjoy/s a right to economic interest that is at least 50% + 1 of the total shareholding,

. This gazetie is also available fige briling af wiww.apwonlinie.co.za Sg



Reproduced by Subinet Online in terms of Government Printer’s Copyright Authority No. 10505 dated 02 February 1998

153

STAATSKOERANT, 15 JUNIE 2017 No. 40923 13

“Companies Act” means the Companies Act, 2008 (Act No. 71 of 2008) as

amended from time to time;,

“Core and Critical Skills” means high level technical skills across all organisational

levels within both the production and operational parts of the Holders' value-chain;

“Demographics” means the numerical characteristics of a national and/or provincial
population and includes but is not limited to population size, age, structure,

sex/gender, race;
“Dti” means the Department of Trade and industry;

“Economic Interest” means the entitlement of a BEE Partner to distributions
(including but not limited to dividends), capital gains and other economic rights of

shareholders;

“Effective Ownership” means the meaningful participation of Black Persons in the
net value ownership, voting rights, economic interest and/or management control of

mining entities;

“ESOPs” refers to black employee share ownership plans, a vehicle used to
empower employees of a mining company who are Black Persons, excluding
employees who already hold shares in the same company as a condition of their
employment agreement except where such condition is a Mining Charter

requirement;

“Foreign Supplier” means a foreign controlled and registered company, supplying
the South African mining and minerals industry with mining goods and services,
which does not have at least a level 4 Dti Codes BEE status and 25%+ 1 vote black

ownership;

“Historical BEE Transactions” means those BEE Transactions concluded prior to
the coming into operation of the Mining Charter of 2017 that achieved a minimum

26% Black shareholding or more;

- This gazetts is alsc available free online at www.gpwonline.co.za SS
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“Holder” has the same meaning as is ascribed to that term in the MPRDA,

“Housing and Living Conditions Standards” means the Housing and Living
Conditions Standards for the Mining and Minerals Industry developed in terms of
Section 100 {1) (a) of the MPRDA:

“Labour Sending Areas” means areas from which a majority of South African

mineworkers both historical and current, are or have been sourced;

“Leviable amount” has the same meaning as is ascribed to that term in the Skills
Development Levies Act, 1999 (Act No. 9 of 1999),

“Meaningful Economic Participation” includes, infer alia, the following key

aftributes:

(@) BEE Transactions shall be concluded with c!éarly identifiable partners in
the form of BEE Entrepreneurs, Mine Communities and workers;

(b) A percentage of Effective Ownership must accrue to partners who are
Black Persons;

{c) Taking into account the provisions of the Companies Act, some of the
distributions by mining companies should flow to the Black Person partners
throughout the term of the investment the structure of the BEE
Transaction financing should be in @ manner where a percentage of the
cash-flow is used to service the funding of the structure;

(d) Accordingly, BEE Partners are enabled to leverage equity henceforth in
proportion to vested interest over the life of the BEE Transaction in order
to facilitate sustainable growth of Black Person partners;

(&) BEE Partners shall have full shareholder rights such as being entitted fo
full participation at annual general meetings, shareholders meetings and

exercising of voting rights in all aspects at shareholders meetings;
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“Mine Community” refers to communities where mining takes ptace, major Labour
Sending Areas, as well as adjacent communities within a local municipality,

metropolitan municipality and/or district municipality;

“Mining Transformation and Development Agency” refers to an agency {o be

established by the Minister during the period set out in paragraph 2.11(a);
“Minister” means the minister of the Department of Mineral Resources;

“Mining Charter” means this broad-based black socio-economic empowerment
charter for the South African mining and minerals industry, 2017, developed in terms
of section 100 (2) (a) of the MPRDA,;

“Mining Goods” refers to tangible goods used by the Holder, or by a contractor on
behalf of the Holder, for mineral extraction, materials handling, environmental
control, mineral processing, drilling, digging, and earthmoving. This also inciudes
aftermarket components and products that are used and/or consumed in daily

operations;

“NMPRDA” means the Mineral and Petroleum Resources Development Act, 2002 .
(Act No. 28 of 2002) as amended from time to time;

“the Republic” means the Republic of South Africa;

“Services” refers to work confracted out by the Holder, or by a contractor on behalf
of a. Holder, which includes but is not limited to, mining production services, drilling,
mineral trading, mineral marketing, shipping, transportation, information technology
services, security, payroll, finance, medical, cleaning, insurance and any other

services which are supplementary or optional to the mine;
“Scorecard” means the scorecard set out in paragraph 2.16 below;

“SLP” means the social and labour plan contemplated in section 23 of the MPRDA,

. This gazette Is also available fres online at www.gpwonline.coza
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“South African Based Company” refers to a company incorporated in the Republic

in terms of the Companies Act and which has offices in the Republic;

“South African Historically Black Academic Institutions” means institutions of

higher learning which were historically solely for Black Persons;

“South African Manufactured Goods” means goods where at least 60% of the
value added during the assembly andfor manufacturing of the product is realised
within the borders of the Republic. The calculation of value added for the purposes
of this definition exciudes profit mark-up, intangible value (such as brand value) and

overheads;

“Top Up” means the increasing of shareholding of a Black Person in order to reach

the minimum thresholds required by the Mining-Charter;

“Youth” for the purposes of this Mining Charter refers to Black Persons between the

ages of 18 to 35 years old.

1. OBJECTIVES OF THE MINING CHARTER

This Mining Charter, is a government instrument designed to achieve mutually
symbiotic sustainable growth and broad based and meaningfu! transformation of the
mining and minerals industry. The Mining Charter seeks to achieve the following

objectives:

{a) Recognition of the infernationally accepted right of the State to exercise
sovereignty over all the mineral resources within the Republic;

(b} Deracialising of ownership of the mining and mingrals industry by redressing the
imbalances of the past injustices; _

(¢) Substantially and meaningfully expanding opportunities for Black Persons to
enter the mining and minerals industry and to benefit from the exploitation of the

State's mineral resources:

_ This gazetie is also available free online at www.gpwonline.co.za
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(d) Utilising and expanding the existing skills base for the empowerment of Black
Persons;

(e) Advancing employment and diversifying the workforce in order to achieve
competitiveness and productivity of the mining and minerals industry;

(f)y Enhancement of the social and economic welfare of Mine Communities and
major Labour Sending Areas in order to achieve social cohesion;

(g) Promotion of sustainable development and growth of the mining and minerals
industry;

(h) Catalysing growth and development of the local mining inputs sector by
leveraging the procurement spend of the mining and minerals industry; and

(i) Promoting Beneficiation of South Africa’s mineral commodities by South African
Based Companies. o o -

2. ELEMENTS OF THE MINING CHARTER
21 OWNERSHIP

In order to give effect to Meaningful Economic Participation and the integration
of Black Persons into the mainstream economy; and ensure Black Persons’
effective ownership of the State's mineral resources, a Holder must comply with
the following:

2.1.1 NEW PROSPECTING AND MINING RIGHTS HOLDERS

2.1.1.1 A Holder of a new prospecting right must have a minimum of 50% + 1
Black Person shareholding which shareholding shall include voting
rights, per prospecting right or in the company which holds the right.

2.11.2 A Holder of a new mining right must have a minimum of 30% Black
Person shareholding which shall inciude economic interest plus a
corresponding percentage of voting rights, per right or in the mining
company which holds the right.

- This gazete is also available free online at www.gpwonline.co.za
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2.1.1.3 The 30% Black Person shareholding must be distributed in the following
manner:
(a) a minimum of 8% of the total issued shares of the Holder shall be
issued to ESOPs (or any similar employee scheme structure);
(b) a minimum of 8% of the total issued shares of the Holder shali be
issued fo Mine Communities (in the form of a community trust); and
(c) a minimum of 14% of the total issued shares of the Holder shall be
issued to BEE Entrepreneurs.
2.1.1.4 To the extent that any Black Person holds shares within one of the
categories set out in paragraph 2.1.1.3 above, such Black Person shall
ensure that in the event of transferring the shares, the party to whom the
shares are transferred must fall within the same category as the
transferring Black Person as set out paragraph 2.1.1.3 above. Such that
the Black Person shareholding distribution set out in paragraph 2.1.1.3
above shall always be maintained by the Holder.
2.1.1.5 The Holder shall ensure that any reduction of shareholding of existing
shareholders through the issue of new shares, shall not reduce the
Black Person shareholding distribution as set out in the paragraph
2.1.1.3 above.
2.1.1.6 The portion of the 30% Black Person equity shareholding referred to in
paragraph 2.1.1.3 which has not yet vested shall vest in no more than
10 years and by no less than 3% annually of the total issued share
capital of the Holder, proportionate to the respective non-vested
shareholding of the employees, Mine Communities and BEE
Entrepreneurs. Such vesting shall be paid for from the proceeds of
dividends received by the Black Person shareholders, provided that if
the tfotal dividends received by any of the Black Person shareholders is

not sufficient to discharge the amount required for full vesting, the

This gazette is also available free onfiné at www.gpwonline.co.za -
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balance owing in respect thereof, shall be written off by the Hoider or
vendor of the shares fo the Black Person as the case may be.
2.1.1.7 Subject only to the solvency and liquidity requirements as set out in the
" Companies Act, a Holder of a new mining right must pay a minimum 1%
of its annual turnover in any given financial year to the Black Person
shareholders, prior to and over and above any distributions to the
shareholders of the Holder.
2.1.1.8 Subject to the provisions of paragraph 2.1.1.4, the BEE Entrepreneurs
shall be allowed to dilute a maximum of 49% shareholding in the Holder,
'provided that 100% of the proceeds from the dilution are used by the BEE
Entrepreneurs to dt_evelop another asset.
2.1.1.9 The sharéholdihg of the Mine Community must be held in a trust created
and managed by the Mining Transformation and Development Agency,
from a date to be published by the Minister.
2.1.1.10 The Mining Transformation and Development Agency shall report to the
Minister. on an annual basis.
2.1.1.11 The 30% Black Person shareholding must be held in an entity/ies or by
person/s which is/are separate from the right Holder.
2.1.1.12 The Black Person shareholders shall directly and actively control their
share of equity interest in the empowering company, ingluding the
transportation as well as trading and marketing of the proportionate share
of the production.
2.1.1.13 The only offsetting permissible under the ownership element is against
the value of Beneficiation as provided for in paragraph 2.1.4 betow. Such
offsetting shall account for a maximum of 11% against the ownership
target where such offsetting has been approved by the Department of

Mineral Resources.
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2.1.2 EXISTING PROSPECTING AND MINING RIGHTS HOLDERS

2.1.2.1

2122

2.1.2.3

2124

2125

2126

A Historical BEE Transaction shall be recognised for the reporting period
ending on the date on which this Mining Charter is published in the
Government Gazelle.

The provisions of paragraph 2.1.2.1 shall apply to an existing Holder
whose BEE Parther/s has exited the BEE Historical Transaction; or the
contract between the Holder and the BEE Partner/s has lapsed; or the
previous BEE Partner/s transferred its shares to a person/s other than a
Black Person.

A Holder who claims the recognition of Historical BEE Transactions is
required to Top Up its Black Person shareholding from the existing level
to a minimum of 30% Black Person shareholdihg,- at the Holder leve!
within the twelve {12) months transitional period. Such Top Up need not
be in proportion to the shareholding distribution set out in paragraph
2.1.1.3 above.

An existing Holder, who after the coming into operation of the Mining
Charter of 2017, has maintained a minimum of 26% Black Person
shareholding shall be required to Top Up its Black Person shareholding
to a minimum of 30% within the twelve (12) manths transitiona! period.
Such Top Up need not be in proportion to the shareholding distribution
set out in paragraph 2.1.1.3 above.

An existing Holder who has acquired and maintained more than 30%
Black Person shareholding shajl be allowed to maintain its existing
structure until such time as the BEE Partner/s exits or upon renewal of
such right.

The required Top Up stipulated in paragraphs 2.1.2.3 and 2.1.2.4 shall
be effected by a reduction of the remaining shareholders who are not
Black Persons in proportion to their respective shareholding in the

company.

10
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2127

21238

2.1.2.9

2.1.2.10

2.1.2.11

21212

The Black Person shareholding Top Up referredtoin2.1.2.3and 2.1.2.4
shall be given proportionaily to the Hoider’s existing BEE Partner/s. To
the extent that BEE Partner/s has exited the BEE Historical Transaction;
or the contract between the Holder and the BEE Partners has lapsed; or
the BEE Partners have transferred the shares to a person other than a
Btack Person, then the Top Up shall be to a BEE Entrepreneur.

A Holder referred to in 2.1.2.3 to 2.1.2.5 must, within the transitional
period of twelve (12) months, ensure that its BEE Partners directly and
actively control their share of equity interest in the Holder, including the
transportation as weil as trading and marketing of the proportionate
share of the production.

The rergnition of | Historical BEE Transactions shall include the
recognition of historical deals concluded on units of production, share
asset deals (including deals where the BEE Partner/s have sold their
shareholding) and alt Historical BEE Transactions deals which formed
the basis upon which new order mining rights were granted.

The Historical BEE Transactions referred to above may be at company
fevel, asset level or cover all operations,

The recognition of Historical BEE Transactions shall not apply to
transactions which did not achieve a minimum of 26% empowerment by
the date on which this Mining Charter is published in the Government
Gazetle.

After the date of publication of this Mining Charter in the Government
Gazetfe the recognition of Historical BEE Transactions shall not apply
to applications for a new mining right or prospecting right or applications
for the renewal of such rights, or to applications in terms of section 11
of the MPRDA affected by such recognition.

11
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2.1.3 Sale of South African Mining Assets

in order to ensure effective and meaningful participation of Black Persons in the
mining and minerals industry, a Holder who sells its mining assets must give Black

Owned Company/s a preferential an option to purchase.

2.1.4 MINERAL BENEFICIATION

In order to give effect to government policies and contribute to the Republic’s
national developmental imperatives relating to Beneficiation of the Republic’'s

mineral resources:;

(@) A Holder may offset a maximum of 11% of Black Persons ownership
by financially investing in and contributing to Beneficiation over and
above the provisions of Section 26 of the MPRDA.

(b) The offsetting referred to in paragraph 2.1.4 (a) shall not exceed 11%

irrespective of the formulae, methods and/or mechanisms identified.

(c) A Holder claiming an offset pursuant to Beneficiation must meet the

foliowing criteria:

o The Holder must have, since 2004, in addition to section 26
requirements of the MPRDA, invested in Beneficiation;

o The activities that are deemed to be Beneficiation are in line with
the baseline contemplated in the definition of Beneficiation in the
MPRDA; and

o The Department of Mineral Resources must approve the
proposed activities to ensure that such activities are in line with

Beneficiation policies published by it from time to time.

12
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(d) Offsetting shall not apply to any Beneficiation project which existed
post 2004 but which has since ceased to exist and or has been
terminated.

(e) Offsetting may only be claimed where the Holder's contribution to

Beneficiation is still ongoing.

The processes and mechanisms that shall determine the offset of each mineral
value chain, shall be provided for by the Minister, by way of Government Gazette,
as envisioned in section 26 (2) of the MPRDA.

2.2 PROCUREMENT, SUPPLIER AND ENTERPRISE DEVELGPMENT

Leveraging maximum benefit from the Republic's mineral resources will require
strengthening linkages between the mining and minerals industry and the broader
economy. This element seeks to strengthen these linkages through procurement
of South African Manufactured Goods and sourcing of Services from South African
Based Companies. Procurement of South African Manufactured Goods and
Services presents opportunities to expand economic growth that allows for the
creation of decent jobs and widens the scope for market access of Scuth African
Manufactured Goods and Services. A Holder must identify what goods and
services are available within the community where its mining operation takes place

and, where feasible, give preference to suppliers within that community.
To achieve this, a Holder must identify all goods and services that will be required

in its operations and must ensure that its procurement policies adhere to the

following criteria:

13

“This gazetie is also available free onliné al www.gpwonline.co.za \g S % :



Reproduced by Subinet Online in terms of Government Printer’s Copyright Authority Ne. 10505 dated (2 February 1998

144

24 No. 40823 GOVERNMENT GAZETTE, 15 JUNE 2017

Mining Goods

A Holder must spend a minimum of 70% of total mining goods procurement spend
on South African Manufactured Goods. The abovementioned 70% of the total

goods procurement spend shall be apportioned in the following manner:

(a) A minimum of 21% of total mining goods procurement spend must be set aside
for sourcing South African Manufactured Goods from Black Owned
Companies;

(b) A minimum of 5% of total mining goods procurement spend must be set aside
for sourcing South African Manufactured Goods from Black Owned
Companies with a minimum of 50%+1 vote female Black Person owned and
controlied andfor 50% +1 the Youthbwned and co-nt.rlblfe.d; and

{¢) A minimum of 44% of total mining goods procurement spend must be set
aside for sourcing South African Manufactured Goods: from BEE Compliant

Manufacturing Companies.

Services

A minimum of 80% of the total spend on services must be sourced from South
African Based Companies. The abovementioned 80% of the total services

procurement spend shall be apportioned in the following manner:

(a) A minimum of 65% of the total spend on services must be sourced from Bfack
Owned Companies;

(b) A minimum of 10% of the total spend on services must ke sourced from Black
Owned Companies with a minimum of 50%+1 vote female Black Person
-owned and controlled companies, and

{(c) A minimum of 5% of the total spend on services must be sourced from Black
Owned Companies with a minimum of 50%+1 vote Youth owned and

controlled companies.

14
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Processing of samples

(a) A Holder must utilise South African Based Companies for the analysis of 100%
of all minera! samples across the mining value chain, except in cases where
samples are analysed for the purpose of verification of the accuracy of local
laboratories.

(b) A Holder may not conduct sample analysis using foreign based facilities and/or

companies without the prior written consent of the Minister.
Verification of local content

(@) A Holder shall, when submitting the annual Mining Charter report
contemplated En_paragraph 2.9 to the Department of Mineral Resources,
provide proof of local content for goods and services in the form of certification
from the South African Bureau of Standards (SABS).

(b) The responsibility to verify local content fies with the supptier of goods and/or

services.
Contribution by Foreign Suppliers

A Foreign Supplier must contribute a minimum of 1% of its annual turnover
generated from local mining companyfies towards the Mining Transformation and

Development Agency.

2.3 EMPLOYMENT EQUITY

The purpose of the Employment Equity Act, 1998, (Act No. &5 of 1998} (EE Act)
is to achieve equity in the workplace by promoting equal opportunity and fair
treatment in employment through the elimination of unfair discrimination; and
implementing affirmative action measures to redress the disadvantages in
employment experienced by designated groups, in order to ensure their equitable

representation in all occupational levels in the workforce.

15
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Consistent with the EE Act, workplace diversity and equitable representation at all
levels are catalysts for social cohesion, transformation and competitiveness within
the mining and minerals indusiry. In order to create a conducive environment to
ensure diversity as well as participation of Black Persons at all decision-making
positions and core occupational categories in the mining and minerals industry, a
Holtder must empioy a minimum threshold of Black Persons which is reflective of

the Demographics of the country as follows:
Board

A minimum of 50% Black Persons with exercisable voting rights, 25% of which

must be female Black Persons.
Executive/Top Management

A minimum of 50% Black Persons at the executive directors’ level as a percentage
of all executive directors, 25% of which must be female Black Persons.

Senior Management

A minimum of 60% Black Persons in senior management, 30% of which must be

female Black Persons.
Middle Management level

A minimum of 75% of Black Persons in middle management, 38% of which must

be female Black Persons.
Junior Management level

A minimum of 88% Black employees in junior management, 44% of which must

be female Black Persons.
Employees with disabilities

A minimum of 3% employees with disabilities as a percentage of all employees,

reflective of national ahd/or provincial Demographics.

16
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Core and Critical skills

A Holder must ensure that a minimum of 60% Black Persons are represented in
the Holder's Core and Critical Skills by diversifying its existing pools, Core and
Critical Skills must include technical representation across all organisational
levels. To achieve this, the Holder must identify and implement its existing pools
in line with the approved SLP and such implementation must be reflective of the

Demographics of the Republic.
Career progression (aligned with SLP)

A Holder must develop and implement a career progression plan consistent with

the Demographics of the Republic by:

(a) Developing career development matrices of each discipline (inclusive of
minimum entry requirements and timeframes);

(b) Developing individual development plans for employees;

(c) Identifying a talent pool to be fast tracked in line with the needs; and

(d) Providing a comprehensive plan with targets, timeframes and how the plan

will be implemented.

The targets indicated under this element may change in order to address

employment equity measures.

2.4 HUMAN RESOURCE DEVELOPMENT

The mining and minerals industry is knowledge based and thus hinges on human

resource development which constitutes an integral part of sacial transformation in

the workplace as well as sustainable growth. The objective is to improve the

employment prospects of Black Persons previously disadvantaged by

unfair

discrimination and to redress those disadvantages through training and education.

17
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A Holder must invest 5% of the Leviable amount on essential skills development. To

achieve this objective, a Holder must invest the 5% in the following manner;

(a) 2% on essential skills development activities such as artisanal training, bursaries,
literacy and numeracy skills for employees and non-employees (community
members),

{b) The skilling referred to in paragraph (a) must be a representative of national
and/or provincial demographics and must be biased towards low level
employees;

(c) 1% towards South African Historically Black Academic Institutions for research
and development initiatives intended to deveiop solutions in exploration, mining,
processing, technology efficiency (energy and water use in mining}, Beneficiation
as well as environmental conservation and rehabilitation. A Holder may make
representations to the Minister for exemption from the 1% referred to in this
paragraph (c) if the Holder has partnered and supported a State owned entity in
respect of mining related research and development; and

(d) 2% towards the Mining Transformation and Development Agency.

2.5 MINE COMMUNITY DEVELOPMENT

Mine Communities form an integral part of mining development, which requires a
balance between mining and the Mine Community's socio-economic development.
A Holder must meaningfully contribute towards the development of the Mine
Community (with a bias towards communities where mining takes place) both in
terms of impact, and also in keeping with the principles of the social license to

operate.

Mine Community development projects referred to above must include infrastructure

projects, income generating projects and enterprise development.

18
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District, metropolitan, and local municipalities as constitutionally, mandated
institutions for community development, have a responsibility to develop integrated
development plans (IDP's) in consultation with ail relevant stakeholders in a
transparent and inclusive manner in terms of applicable legislation. A Holder must
contribute towards Mine Community development by identifying priority project/s as

per the approved IDP.,

{(a} In this regard a Holders confribution towards Mine Community development
must be proportionate {o the size of the investment.

{(b) A Holder must meaningfully contribute towards Mine Community development in
terms of its approved SLP which is to be published in English and other
languages commoenly used within the Mine Community.

{c) All project management and consuitation fees incurred during the execution of
Mine Community development projects shall be capped at 8% of the total budget.

{d) Holders may collaborate on projects where more than one right Holder operates
in the same area informed by their SLPs, which are aligned to the district,
metropelitan and local municipality’s IDP’s for maximum socijo- economic

developmental impact.

2.6 SUSTAINABLE DEVELOPMENT AND GROWTH OF THE MINING AND
MINERALS INDUSTRY

Mineral resources are non-renewable in nature. Accordingly, exploitation of such
resources must emphasise the importance of balancing concomitant economic
benefits with social and environmenfal needs without compromising future
generations, in line with the provisions of the Constitution for ecologically
sustainable development and use of natural resources. To this end, in
consideration of clause 2.122-8 (reporting), a Holder must implement elements of
sustainable development commitments included in the “Stakeholders' Declaration
on Strategy for the sustainable growth and meaningful transformation of South

18
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Africa's Mining Industry” of 30% June 2010, and in compfiance with all relevant

legislation, as follows:
2.6.1 Improvement of the industry's environmental management

In order to preserve and improve the environment, a Holder must comply with and
implement environmental management systems that focus on continuous
improvement to review, prevent and mitigate adverse environmental impacts in
line with the environmental management plan approved in terms of the National

Environmental Management Act 1998 (Act 107 of 1998) and its Regulations.

2.6.2 Improvement of the industry’s heaith and safety performance

The stakeholders within the mining and minerals industry have committed

themselves to the goal of zero harm. The key driver to achieve zero harm will be |

the implementation of the 2016 Occupational Health and Safety Summit

Milestones and taking into consideration the foliowing:

(a) Implementing a management system focused on continuous improvement of
all aspects of operations that have a significant impact on the health and
safety of empioyees and communities where mining takes place;

(b) Providing all employees with health and safety training; and

(c) Implementing regular health surveillance and risk-based monitoring of

employees.
The Holder must comply with the following milestones:

(a) Elimination of occupational lung diseases in accordance with agreed timelines
and taking into account occupational exposure limits;

(b) Elimination of noise-induced hearing loss in accordance with agreed timelines
and taking into account occupational exposure limits;

(c) Prevention and management of tuberculosis and HIV/AIDS in accordance
with agreed timelines;

(d) Elimination of fatalities and injuries in accordance with agreed timelines; and

20
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(e) Implementing the approved Culture Transformation Framework pillars aimed
at significantly improving the culture towards health and safety across the

mining sector, in accordance with agreed timelines.

A Holder must further put in place a management system focused on ¢continuous
improvement of all aspects of operations that have a significant impact on the
health and safety of employees, contractors and communities where mining takes
place. A Holder must continue providing all employees with health and safety

training and require employees of contractors to have undergone such training.

2.6.3 Research and Development Spend

{(a) Where a Haolder intends to undertake research and development, the Hoider

must spend at least 70% of their research and development bu‘dgetiin the
Republic.

{b) 50% of the 70% indicated above must be spent on South African Historically
P

Black Academic Institutions.

2.7 HOUSING AND LIVING CONDITIONS

Human dignity and privacy for mineworkers are still the hallmarks to enhance
productivity and expedite fransformation in the mining and minerals industry in
terms of housing and living conditions. In this regard Holders must improve the
standards of housing and living conditions for mine workers as stipulated in the
Housing and Living Conditions Standards. The Housing and Living Conditions

Standards provide for, amongst others, the following principles:
2.7.1 Principles of Housing Conditions
» Decent standards of housing,

+ Centrality of home ownership,

21
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« Provision for sacial, physical and economic integrated human settlements;
« Measures to address housing demand;
« Involvement of employees in the housing administrative system; and

+  Secure tenure for the employees in housing institutions.

2.7.2 Principles of Working Conditions

« Proper health care services;
s Affordable, equitable and sustainable health system; and

o Proper nutrition requirements and standards.

A Halder shalt further be required to submit a housing and living conditions plan
which must be appfoved by the Department of Mineral Resources after consultation
with the Department of Housing and organised labour and the Department of Human

Settiement.

2.8 APPLICATION OF THE MINING CHARTER TO LICENCES GRANTED UNDER
THE PRECIOUS METALS ACT, 2005 AND THE DIAMONDS ACT, 1986.

The Diamonds Act 1986 (Act 56 of 1986) and the Precious Metals Act 2005 (Act 37
of 2005) make provision for the South African Diamond and Precious Metals
Regulator (as defined therein) to have regard to the requirements of this Mining

Charter of 2017 when considering applications lodged in terms of those acts.
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The targets and elements of the Mining Charter shall therefore apply to licenses

under those Acts in line with the table below:

CATEGORY/SIZE 'QUALIFYING EXEMPT FROM | REQUIRED TO
OR CLASS CRITERIA THE COMPLY WITH THE
: ' FOLLOWING FOLLOWING
TARGETS TARGETS
Exemptéd Micro Estimatéd max Ownership Sustainable
Enterprises turnover less than | Human Resource Deveiopment  and
(including Rt Miltion. Development | growth of  the
students) Procurement 1 minerals industry.
..Employment
Equity
.Miﬁe Community
| Development
QUé!ifying Small Estimated :fna'k: Ownership } Employment E'qu'ity.
jand Micro | turnover R1 [ Mine Co'mrnunity‘ Human  Resource
Enterprises Million to R3.8 | Development Development
(QSME's) Miltion. | Procurement and

supplier and
enterprise

| development.
Sustainabie
Development  and
growth of the

minerals industry.

Ownership
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Medium and | Estimated  max
Large Entities turnover greater
than R3.8 million.

Wine Gommunity

Development

Employment Equ.i’ty2 '

Human Resource

Development?

Procurement and

supplier and
enterprise

development

Sustainable

Development and

growth of the

‘minerals industry.

ELEMENTS OF THE MINING CHARTER APPLICABLE TO LICENSEES UNDER
THE PRECIOUS METALS ACT, 2005 AND THE DIANONDS ACT, 1986 AS

AMENDED

2.8.1 OWNERSHIP

(a)In line with Government policies to encourage Beneficiation of the Republic’s

mineral resources, offsetting shall be permissible under the ownership element

against the value of Beneficiation up to a maximum of 11% against the

ownership target. As such the ownership target for the downstream diamonds

and precious metals industry is a minimum of 19% in the hands of Black

Persons per licensee to enable meaningful economic participation of Black

Persons.

(b) The Black Person shareholding indicated above shall comprise of BEE

Entrepreneurs and workers and must be 40% ownership of net value based

upon the time based graduation factor.
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(c) Taking into account the extent of the exemption in terms of the above table, a
permit or license holder in terms of the Precious Metals Act and the Diamonds
Act is required to comply with all the relevant elements and targets as set out
in this Mining Charter of 2017,

2.8.2 REPEAL OF PARAGRAPH 3 OF THE CODES OF GOOD PRACTICE FOR
THE MINERALS INDUSTRY

‘Paragraph 3 of the Codes of Good Practice for the Minerals Indusiry published
in Government Gazette No. 32167 of 29 April 2009 is hereby repealed.

2,9 REPORTING (MONITORING AND COMPLIANCE)

A Holder must report ifs level of compliance with this Mining Charter of 2017 annually,
as provided for by Section 28 (2) (c) of the MPRDA. The Department shall monitor
and evaluate the Holder's implementation of this Mining Charter of 2017, taking into
account the impact of material constraints which may result in not achieving the set

target.

The ownership, Mine Community development and human resources development

elements are ring fenced and require 100% compliance at all times.
2.10 APPLICABILITY OF TARGETS

All targets stipulated in this Mining Charter of 2017 shall be applicable throughout
the duration of a mining right {including prospecting and other exploration rights},

uniess a specific element specifies otherwise.

25
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211 TRANSITIONAL ARRANGEMENTS

The following provisions shall onty appty to existing Holders:

(@) An existing mining right holder has a maximum of twelve (12) months to
comply with the revised targets of this Mining Charter of 2017 from the date
of publication of this Mining Charter of 2017. Save that the twelve (12) month
period in refation to paragraph 2.1.1.3 (b) as read with paragraph 2.1.1.9, shall
commence upon a date to be published by the Minister,

(b) The Holder must align existing targets cumulatively from the Mining Charter
of 2014 targets within the transitional period referred to ahove to meet the
revised targets in line with the attached Scorecard.

(c) The transitional arrangements period for the procurement element targets is
three years. The Holder must within three (3) years from the date of
publication of this reviewed Mining Charter of 2017, submit a three (3) year
plan indicating progressive implementation of the provisions of this reviewed
Mining Charter of 2017 insofar as they relate to procurement.

(d) The transition period for the procurement target may upon request by the
Holder be extended by a further two (2) years to allow the Holder sufficient
time to develop the 50%+1 vole Black Owned Company suppliers in
accordance with the procurement targets.

(e} Compliance with procurement targets within the transitional period shall be as
follows:

o The first year target is set at 15% of the 70%, second year target is set
at 45% of the 70% and the third year target is set at 70%,

(f) A Holder must comply with the Housing and Living Conditions Standards and
ensure that it maintains single sex units and family units and any other
agreement which has been reached with workers pending the finalisation of

the Reviewed Housing and Living Conditions Standards.

26
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(g) The Holder's performance shall be reported and audited against each element

in respect of implementation for the applicable transitional period.

2.12 NON-COMPLIANCE

A Holder who has not complied with the ownership, Mine Community development
and human resource development elements and falls between level 5 and & of the
Scorecard will be regarded as non-compliant with the provisions of the Mining
Charter and in breach of the MPRDA and will be dealt with in terms of section 93
read in conjunction with section 47, 98 and 99 of the MPRDA.

2.13 REVIEW OF THE CHARTER
The Minister may, by notice in the Government Gazette review this Mining Charter.

2.14 REPEAL OF PREVIOUS MINING CHARTERS
This Charter repeals the 2004 and the 2010 Mining Charters.

2.15 INTERPRETATION OF THE MINING CHARTER
The Mining Charter shall be read and interpreted in conjunction with MPRDA and the
BBBEE Act where words are not defined and a meaning thereof has been ascribed

in the aforementioned legisiation.

27
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Indians

Coloureds
Coloureds

Black Females as a percentage of all junior managers.
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GOVERNMENT NOTICES * (GOEWERMENTSKENNISGEWINGS

NO. 1002 27 SEPTEMBER 2018
BROAD-BASED SOCIO-ECONOMIC EMPOWERMENT CHARTER
FOR THE MINING AND MINERALS INDUSTRY, 2018.

[, Samson Gwede Mantashe, Minister of Mineral Resources, hereby in
terms of section 100 (2) of the Mineral and Petroleum Resources
Development Act, 2002 (Act Na. 28 of 2002), publish the Broad-Based
Socto-Economic Empowerment Charter for the Mining and Minerals
Indusiry, 2018 (Mining Charter, 2018) for implementation. o

The Mining Charter, 2018 must be: read together with the Implementation
Guidelines to be gazetted within two months from the date of this

publication,

A copy of the Mining Charter, 2018 is-attached hereto.

Mr S!\\\g‘usoﬁ"&gede Mantashe
Ministér of Mineral Resources

Date: _Qb / O(E(;} <l é
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BROAD-BASED SOCIO-ECONOMIC EMPOWERMENT CHARTER FOR THE WINING AND
MINERALS INDUSTRY, 2018.
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PREANBLE

The majority of South Africans were systematically maiginalised and prevented from
ownarship of the means of production, and from meaningful patticipation i the
mainstream econorry, through eolonial fule and exclusionary policies of the apartheid
Government, Since ils advent, the mining and minerals sector has been the dominant
feature of the South African pofitical and socio-economic order, Its continued support and
implementation of discriminatory policies and practices brought about inequalities in

society broadly, and the mining industry in patticular.

To redress these historical inequalities and give effect to Section 9 {equality clause) of
the Constitution of the Republic of South Africa, 1996, the democratic Government
enacted, amongst others, the Mineral and Petroleum Resources Development Act, 2002

(Act No. 28 of 2002) ("MPRDA"),

The primary objective of the MPRDA Is 0 ensure the attainment of Government's
objectives, that is, to redress historical socio-economic inequalities, to ensure bread-
based acanomic empowerment and the meaningful participation of Historically
Disadvantaged Persons.in the mining and minerals industry. Section 100 {2) (a) lof the
MPRDA empowers the Minister to develop a Broad-Based Black Economic
Empowearment Charter for the South African Mining and Minerals Industry ("Mining

Charter”) as a regulatory instrument. Consequently, in 2004 the Minister developed the

Mining Charter with specific measurable targets to effect transformation of the industry.

in 2009, the Department conducted a comprehensive assessment of the progress made
to transform the mining industry, against the objectives and agresd targets contained in

the Mining Charter, 2004. A number of shortcomings in the implementation of the various

4
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efements of the Mining Charter were- ideniifigd; namely, Ownership, Procurement,
FEmployment Equity, Beneficlation, Human Resource Development, Mine Community
Development, and Mousing and Living Conditions. Necessarity, the Mining Charter was
amended b 2010 to streamiine and expedite the attainment of its objeclives. The
amended Mining Charer also infroduced the Sustainable Devalopment element, which

solght to enhance sustainable transformatiors ard growth of the mining industry.

In 2014, a decade after the Mining Charter came inio effect, the Departinent conducted

a second assessinent, The assessment highlighted the following:

%

In some instances, there is a ioticeable improvement in the fevels of compliance.

However, overall transformation of the mining industry remains unacceptabiy low,

The spirit of the Mining Charter was not fully embraced, ahd.complian‘ce was-generally

thought of as heans to protect the “social license to operate’; and

o

- The majority of mining communities continue to live in abject poverty despite the State,

being the custodian of the Country’s mineral wealth on behaif of the nation.

3 The achievement of meaningful participation by Historically Disadvantaged Persons

remaing limited, owing to the fellowing:

v The trickle flow of benefits; which sought to service debt and to provide cash-
flow directly to BEE partners, is wholly inadequate; and

v As a result of inefficlent administration, frusts hoiding the interest of mine
employees and communities constrained the flow of benefits to their intended

beneficiaries.

™
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175

Against this backdrop, Gaverriment initiated another comprehensive review brocess in
2015, The Intention was to strengthen the effectiveness of the Mining Charter as a tool
for effecting broad-based and meaningful trangfermation of the mining and minerals

industry.

The raview of the Mining Charter recognises that transformation vis-a-vis competitiveness
and growth are inutually re-enforcing. Hence the reviewed Mining Charter seeks (o
remove ambiguities and bring about regulatory certainty by introducing new definitions,
terms and targets to harmonise with other legislation. The harmonisation of legisfation is
intended to ensure meaningful participation of Historically Disadvaritaged Persons in

accordance with the ebiects of the MPRDA.

The review further recognises that growth and transformation of the junior mining sector;
orecious metals sector and the diamond sector, is important for competitiveness of the
upstréam and downstrean ninerals sector, In this regard, the Mining Charter, 2018,
inlroduces new provisions applicable to junior miners and amendments to the provisions

relating to the precious metals and diamond secfors.
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VIGHIM

To facilitate sustainable transformation, growth and development of the mining industry,

WSSION

To give effect to Section 100 (2)a) of the MPRDA, Section 9 of the Constitution and

harmonise Goverriment's transformation policies.
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DEFINITIONS
This section defines terms and concepts which are used-in ihe Mining Chaster.

“BEE entreprensur” refers to a Historlcally Disadvantaged Person or enterprise that is
at least 51% owned by IHistorically Disadvantaged Persons (excluding host communities
and qualifying employees) with at feast 51% of exercisable voting rights and 51% of
aconomic interest;

"BEE sharaholding” refers to shares held by BEE Entrepreneur(s), Host Communities

and gualifying employees,

“BEE compliant cémpany” means a company with a minimum B-BBEE level 4 status
in terms of the Department of Trade and Industry’s Broad-Based Black Economic
Empowerment Godes of Good Practice, and minimum 26% +1 vote ownership by

Historically Disadvantaged Persons;

‘Beneficiation” for purposes of thé Mining Charter, beneficiation meahs the
fransformation, value addition or downstream processing of a mineral or mineral product
{or a combination of minerals) to a higher valug product, over baselines to be defermined

hy the Minister, which can either be constimed locally or exported;

sCarried interest” means shares issued to qualifying empioyees and hast communities-
at rio cost to them and frée of any encumbrance. The cost for the carrled interest shall be
recavered by a right holder from development of the asset;

“Core and critical skills” refer to science, technology, engineering and mathematical
skills across organisational levels, in both production and operations of a mining

company;

“Demographics” means the numerical characteristics of a mnational or provincial

population (e.g. population size, age, structure, gender, race, etc.);

“Eeonomic interest” means the legal entittierment of BEE shareheiders to dividends,

capital gains and other économic rights of a shareholder,

“Effective ownership” means the meaningful participation of Historically Disadvantaged

Persons in:

This Gazatte s dlso available frel online at www.gpworline.co.za gg
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(1) the unencumbered net value ownership;

(i) voting rights attaching to an equity instrument owned by or held for a participant
niegasured using the Flow-Through Principle of Control Principle;

(i) economic interest representing a return on ownership of the entity similar in
nature 1o a dividend right, measured using the Flow-Through Principle; and

(lv)  management control of mining operations;

“Equity equivalent henefit” refers to a percentage equivalent ta the issued share capital
of the mining right hoider, at no cost to a trust or similar vehicle set up for the benefit of

host communities;

“Existing mining right holder” - for purposes of the ownership element, refers 1o a

holder of a mining right granted prior to the commencement of the Mining Charter, 2018,

“Historically Disadvantaged Persons” refers to Historically Disadvantaged persons as
defined in the MPRDA,;

“Mistorically Disadvantaged Persons Owned and Confroiled Company” - for the
purposes of the Mining Charter, refers to an entity in which Historically Disadvantaged
Parsons hold at least 51% of exercisable voting rights and econgmic interest, including

the Flow-Through Principle;

"Historical BEE Transaclions” refers to BEE Transactions concluded prior to the

commencement of the Mining Charter, 2018;

"Host i:ommuni‘ty'” refers to a community within a local or metropolitan municipality
adjacent to the mining area, as-defined in the MPRDA,

“Integrated producey” refers t¢ a mining right holder that beneficiates minerals mined

by such @ mining right holder as part of its business activities;

“]_eviahle amount” is as defined in the Skills Development Levies Acl, 1999 (Act No. 9
of 1990);

“Lacal content” means the value added during assembly or manufacturing of the mining

good that is produced in South Africa;

T gazelid i also avaliable free onling al www.Gpwanline.co.za SS \Q_/Q/
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“Meaningful economic participation” refers to the following key attributes:

(a) Clearly identifiable partners inn the form. of Historically Disadvantaged Persons,
including women; as well as qualifying elmployees and host communities;

(b) A percentage -of Unencumbered net value based upon the fime graduation factor
whichi has accrued {o BEE shareholders;

(c) A percentage of dividends deciared, or other monetary distributions. or trickle

dividends paid to BEE shareholders, subject to the provisions of relevant iegislation;

(d) BEE shareholders with vested interest that has vested can leverage equity in
propotrfion to such vested interest over the life of the transaction to reinvest in other

mining projects; and

(e) BEE shareholders with full sharehoider rights entitling them to full participation at
annual general meetings, exercising of voting rights in all aspects, including but not
fimited to, trading and marketing of the cormmodity herein affected, and anything

incidental thereto regardless of the legal form of the instrument used,

“Mining Chatter, 2018” means the Broad-Based Socio-Economic Empowermernt
Charter for the Mining and Minerals Industry; developed in terms of section 100 of the
Mineral and Petroleum Résources Development Act, 2002 (Act No. 28 of 2002);

“Mining Goods” refers to capital goods and consumables used by a right holder or by
4 contractor on behalf of a right holder; |

“MERDA” means the Mineral and Petroleum Resources Devélopment Act, 2002 (Act No.
28 of 2002);

“Net value” refers to the value of equity which accrues to sharehoiders over time;

"Non-discretionary expenditure” means total procurement budget eéxcluding
procurement from radl, utilities (electricity, water, rates and taxes) and fuei;
“Pending applications” refers to applications lodged and accepted prior to the

commencement of the Mining Charter, 2018;

10
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“Cluslifying employeas” for the purposes of the ownership element, refers to employees
of a mining company, excluding employeas who already hold shares in the same

company as-a condition of their employment agreement;

“Services” rofers to services contracted by a right holder, or by a contractor on behaif
of a right holder, which includes but is not limited to, mining production services, drilling,
mineial trading, mineral marketing, fegal, shipping, fransportation, information technology
services, security, payroll, finance, medical, consulting, cleaning, insurance and any other
services which are supplementary o the mine,

Ly

Social and Labour Plan” refers to the Social and Labour Plan. coritermnplated in section
23 of the MPRDA;

“South African Based Company” refers o a company incorporated and registered in
terms of the Companies Act (Act 71 of 2008), with operations in the Cauntry and subject

to South African laws.

“South African manufactured goods” refers to goods with a minimum of 60% local
content during the assembly or manufacturing of the proguct in South Africa. The
calculation of local content excludes profit mark-up, intangible value such as brand value

and overheads;

“Women owned and controlled company” refers to an entity in which South African

women hold at least 51% of exercisable voting righls ant economic interest; and
“Youth” for the purposes of the Mining Charter, refers fo:

(a) young South African citizens between the ages of 18 to 35 years based on national
or provincial demographics; or (b) a juristic person managed and controlied by a
person/s contemplated in paragraph (a) where the persons, collectively or as a
group, own and control majority of the issued share capital or members' interest;

and are able to control the majority of the members' vote,

11
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2. ELEMENTS OF THE MINING CHARTER

2.1 QWNERGHIP

To give effect to meaningful economic participation; integration info the mainstream
ecohomy; and effective ownership of thé country's mineral resources by the Historically

Disadvantaged Persons’, a minirg right holder must comply with the following:

207 EXISTING MINING RIGHTS

2100 An existing mining right helder who has achieved a minimum of 26% BEE
shareholding shall be recognised as compliant for the duration of ‘th_e mining
right.-- H | o h ' o | |

2.1.1.2  An existing. mining right holder who, at any stage during the existence of al
mining right, achieved a minimum of 26% BEE sharehoiding, and whose BEE
partnerfs exited piior to the commencement of the Mining Chatter, 2018, shall
be recognised as compliant for the duration of a mining right and such
recognition will not be applicable upon renewal.

2.4.1.3  The recognition of continuing consequences shall include historical
fransactions concluded at holding company ievel, mining right ievel, on units of
production, shares or assets including all histojical BEE {ransactions which
formed the basis upon which new order mining rights were granted.

2.1.1.4  The recognition of continuing consequences, in réspect of an existing mining
right, shall not be transferrable and shall fapse upon transfer of such mining
right o part thereof.

2.1.1.5  The recognition of continuing consequences. shall not apply to an application
for a new mining right or renewal of a mining right.

2.1.1.6 A renewal of an existing mining right shall be subject to Mining Charter
requirements applicable at the time that a mining right renewal application is

lodged.

13
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2.1.2 PENDING APPLICATIONS

2.7.2.4 A pending application, which was lodged and accepted prior to the
commencement of the Mining Charler, 2018, shall be processed in terms of the
requirements of the Mining Charter, 2010 with a minimum of 26% BEE
shareholding.

2122 A mining right holder contemplated in 2.1.2.1 must, within a periad of 5 (five)
years from the effective date of such mining right, increase BER shareholding

to a minimum of 30%.

2.1.3 NEW MINING BIGHTS

2431 A new mining tight fust have a minimurit of 30% BEE shareholding, which
shall include econommic interest plus corresponding percentage of voting rights
, per mining right or in the mining company which holds a mining right.
7032 A minimum of 30% BEE shareholding must be distributed in the lollowing
manmner.

(iy A minimum of 5% non-ransferable carried interest to qualifying employees
from the effective date of a mining right;

(i} A minimum of 5% non-transferrable carried interest of 4 minimuni 5% equity
equivalent benefit.as defined herein to host communitias from the effective
date of a mining right;

(it} A mining right hoider shall ensure that any reduction in shareholding of
existing shareholders through the issue of new shares, shall not reduce
qualifying employees carred interest and host communities' carried interest
or equity eqguivalent benefit.

{iv) A minimum of 20% effective ownership in the form of shares to a BEE
Entrepreneur, 5% of which must preferably be for women.

(v) A mining right holder of the minimum 20% shares referred to in
subparagraph {iv) shall not be diluted below 51% ownership and control by
BEE Entrepreneur.

14
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2.1.3.3  BEE sharehalkding may be concluded at holding company leval, mining right

level, on unifs: of p‘rodl.Jc;‘t](:uns shares or assets, However, where BEE

shareholding is concluded at any level other than at mining rightlevel, ihe Flow-

Through Prinsiple will apply.

2.1.4 EQUITY EGUIVALENT BENEFIT FOR HOST CONMMUNITIES

2.1.4.1  The equity equivalent benefit referred to in paragraph 2.1.3.2 (i) shall be

administerad as follows:

2.1.4.1.1

21412

2.1.4.1.3

21414

2.1.4.1.5

2.1.4.1.6

2.1.41.7

5% equivaient of the issued share capital of the mining right holder, at ne

cost to a trust or similar vehicle set up for the benefit of host communities;

The Trust of similar vehicle shall be established and administered in terms
of applicable iegislation for the duralion of the-mining right;

The Trust or similar vehicle shali corprise of representation from host
communities (including Community Based Organisations, Traditona
Authorities, ett.) and mining compahies;

A mining right holder must, in consultation with relevant municipalities, host
communities, traditional authorities and affected stakeholders: identify host
community development needs;

The Trust or simitar vehicle shall hé responsible for, amengst others, host
community development pregramme, fund distribution and governance of
the equity equivalent benefit;

All administration costs, project management and consultation fees of the
Trust or similar vehicle may not exceed 8% of the total budget;

An approved host community development programme miust be published

in, at least, tWo languages commeonly used within the host community.

2.1.4.2 A host community development programme approved under this slement shall

not replace Sccial and Labour Plan commitments as contemplated in Section
23 of the MPRDA.

15
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2.1.5 VESTING OF BEE SHAREHOLIING FOR NEW HIGHTS

20517 Aminimum of 50% BIzE shareholding shall vast within two thirds of the duration

of a mining right; and

2152  The prescribed minimum 30% target shall apply for the duration of & mining.

right.

2.1.6 DISPOSAL OF BEF SHAREHOLIING IN RESPECT OF EXISTING AND NEW
WENING RIGHTS

2.1.8.1  Where a BEE shareholding or part thereof is disposed of helow the prescribed

minimum shareholding, a mining right holder's empowerment credentials shall

he recognised for the duration of the mining tight, provided that:

248,41 A mining right holder is compliant with the requirements of the Mining
Charter, 2018 at the fime of disposal;

2.1.6.1.2 The BEE shareholder must have held the empowerment shares for a
mintmuni period equivalent-to a third of the duration of the mining right, and
an unencumbered net vaiue must have been realised;

2.1.6.1.3 The recognition of empowerment credentials shall only be applicable to
measured effective ownership which has vested to BEE sharehiolding; and;

2.1.8,1.4 An agreement detailing exit mechanisms and BEF. sharehoiders’ remaining
financiai obligations constituting a contract between the mining right holder
and BEE shareholders is submitted to the Dapartment.

2.1.6.2  The recognition of consequences of previous deals shalf not be claimed against

future mining rights or mining right renewal applications.

2.1.7 BENEFICIATION EQUITY EQUIVALENT AGAINST THE OWNERSHIP TARGET

2.1.7.1  South Africa adopted a strategy on mineral beneficiation to give effect to the
National Industrialisation Programime. To'this end, this element provides for an

equity eguivalent mechanism against a BEE Entrepreneur as follows:
24711 Amining right holder may claim the equity equivalent against a maximum of

5 percentage points of a BEE Entreprencur shareholding.

16
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2.1.7.1.2 An existing mining right holder claimed the eleven (11) percentage points
beneficialion offset prior 1o the: commencément of Mining Charter, 2018,
shalf retain the offset for the duration of the mining right.
2.1.7.1.3 Equity Equivalent may only be claimed against a pedioh of BEE
Entrepreneur,
2.4.7..4 A mining right holder must submit to the Department a Beneficiation Equity”
Equivalent Plan for approval, as outlined in the Mining Charter
implermentation guidelines.
21715 A mining right holder will be entitled to apply for equity equivalent credits
subject to the following:
i,- Mineral ore or mineral products supplied to independent Scuth African
based beneficiation entities at a discount to the mine gate price;
i, Portion of an integrated producer's production that is beneticiated;,
ii.  Mineral ore supplied 10 BEE Entreprerieur owned béneficiation entities at a
discount to the mine gate price;
iv.  Monetary investment in South African based mineral heneficiation entities;
v.  Any other existing beneficiation related activities undertaken, or monetary
investment made since 2004,
2.1.7.2 A mining right holder must submit an annual progress report to the Department,

in line with the approved beneficiation equity equivalent plan.

2.2 INCLUSIVE PROCUREMENT, SUPPLIER AND ENTERPRISE DEVELOPMENT

Procurement of South African manufactured goods and services provide opportuniiizs for
expanding economic growth, creating decent jobs and widening market access to the

country’s goods and services.

A mining right holder is required o promote economic growth through the development
or nurturing of small, medium and micro enterprises and suppliers of mining goods and
services, In instances where a mining right holder procures goods and services of &

contractor to undertake extraction or processing (crushing and concentration) of minerals

17
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on their hehaif, such goods and services will be deemed to have been procured by the

mining right holder.

To achieve inclusive procurement, supplier and enterprise development; a Riining right
holder must identify all goods and setvices that will be required in iis operations and

ensure that its procurement policies adhere to the following criteria:

2.2.1 MINING G003

2201 A minimum of 70% of total mining goods procurement spend (excluding nore
discretionary expenditure) must be on South African manufactured goods, The
70% shall be allocated as follews:
22411 21% to be spent on South African manufactured goods produced by a
Historically Disadvantaged Persons owned and controlled company;
2.24.1.2. 5% to be spant on South African manufactured goods produced by a women
or yosith owned and contrelled company; and
2.2.1.1.3 44% to be spenton South African manufactured goods produced by a BEE
compliant company.

2.2.2 SERVICES

2221 A minimum of 80% of the total spend on services (excluding non-discretionary
expenditure) must be sourced from South African based company. The 80%
shall he allocated as follows:

2.2.2.1.1 50% must be spent on services supplied by Historically Disadvantaged
Pearsons owned and controlled company;

2.2.2.1.2 15% must be spent on services supplied by women owned and controlled
companies;

2.2.2.1.3 5% must be spent un services supplied by youth; and

2.2.2.1.4 10% must be spent on services supplied by BEE compliant company.

1s
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2222 The above-mentioned procurement targets must be complied  with
progressively within a period of five (5) years, as outlined in the transitional
arrangemants,

22,23 A mining right_holder must ensure that the terms and conditions offered to
women owned and controlled companies, cr youth, are not less favourable than
those offered to cther suppliers.

2.2.2.4 Al procurement expenditure reported rhust be the actual expenditure.incurred

by a mining righit holder:

22,5 VERIFICATION OF LOCAL CONTENT

2.2.3.1 A mining right holder must precure. goeds in line with a standardised product
identification coding system developed by the Department of Trade and
Industry,

2.2.3.2 A mining right holder shall provide:procf of local content for mining goods in the
form of certification from the South Aftican Bureau of Standards {(SABS) er any

other entity designated by the Minister.

2.2.4 ENTERPRISE AND SUPPLIER DEVELOPMENT

(a) The purpose for implementing supplier and enterprise development is to

strengthen local procurement; enhance- the ease and cost compétitiveness of

soureing mining goods and services and build South Africa’s industrial base in -

critical sectors of producticn and vailue additicn,
(b) A mining right holder may invest in enterprise and supplier development against

which it may offset its procurement element obligations as follows:

2,241  WMINING GOODS

2.2.4.1,1 Up to 30% ofthe total procurement budget on mining goods (excluding non-

discretionary expenditure) may be offset against supplier development.

19
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2.2.4.1.2 A mining right holder may develop suppliers through Original Eguipment

Manufacturers (OEMs) as prescribed in the Implementation Guidelines.

2242 SBERVICES

22420 Up to 10% of the total procurement budget on services (excluding non-
discretionary expenditure) may be offset against supplier and enterprise
development.

2.2.4.2.2 Parcentages referred to in 2.2.4.3.1 and 2.2.4.4.1 must be implemented. ag
follows:

(a) Supplier and Enterprise Development must be invested only in a
Historically Disadvantaged Persons owned and controlled company with a
turnover of less than R50 million per annum;

(b Investment on Supplier Development may not be claimed as expenditure
on Enterprise Development,

(¢} There must be a written-agreement between a mining right holdar and the
recipient Suppliet or Enterprise being developed; and

(d) The contract between a mining right holder and the recipient supptiet must

be for a minimum of 5 years.

225 RESEARCH AND DEVELOPMENT

2251 A mining right halder must spend a minimum of 70% of its total research and
developmeant budget on South Afsican based research and development

entities, eilher in public or private sector.

2.2.6 PROCESSING OF SANMPLES

2.2.6.1 A mining right holder must use South African based facilities or companies for

the analysis of 100% of all mineral samples across the mining value chain.

20
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2.2.6.2 A mining right holder may not conduct sample analysis using foreign-hased

facilities or companies without the prior written consent of the Minister, ag

srascribad in the Mining Chaitér implementation guideline.

2.3 HUMAN RESOURCE DEVELOPMENT

Muman Resource Development constifules an integral part of competitiveness,

transformation and sustainable growih. Since the mining industry is knowladge-hased,

the airn of the Mining Chaner, 2018, is {o

&

produce 5 skilied, trained and diverse workforce o meet the demands of a modam
industry;

develop skills that enhance productivity of the workforce. and improve the
employment prospects of Historically Disadvantaged Persons; and

develop entrepreneurial skills that improve people’s livelihoods, and create mining-

led local and regional economic diversification.

In this regard, a mining right holder must invest a minimum 5% of ieviable amount

(excluding the s’ta_tutory skills development levy) on essential skills development. The

minimum 5% must b invested in the following manner:

2.3.1

2.3.2

Invest 5% of the leviable amount on essential skills development aclivities such as
science, technology, engineering, mathematics skilis, as well as arlisans,
internships, learnerships, apprentices, bursaries, literacy and numeracy skifis for
employees and hon-employees (community members), graduate training
progranvies, research and development of solutions in exploration, mining,
processing, technology efficiency (energy and water use in mining), beneficiation
as well as environmental conservation and rehabilitation.

Employees contemplated in paragraph 2.3.1 exclude directors and executives.

2.3.3 The skilling and research investment referred to in paragraph 2.3.1 must be

apportioned in line with national or provinciai demographics.
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2.4 EMPLOYMENT EQUITY

The intention of this teol is o achieve equity in the workplace. Hence the promotion of
equal opportunity and fair treatment in employtment to eliminate unfair discrimination; the
implementation of affirmative action measures to redress disadvantages expertenced by
designated groups; and ensuring equitable representation in all cccupational levels of the

worlforoce.

Consistent with the Employment Equity Act, workplace diversity and equitable
representation at all levels are catalysts for social cohesion, transformation and
competitiveness. To create a diverser workplace, as well as ensure pariicipation of
Historically Disadvantaged _Persons at all decisipn—lmaki;‘ag positions; and core
occupétif)nat- Ca’tegories in the mining industry‘, a 'r-ni'ni-hg'f‘ighi‘ holder must achieve &
minimum threshold of Historically Disadvantaged Persons (hat refiects the provincial or

national demographics-in the following manney;

2:4.1 BOQARD

2410 Aminimum of 50% Historically Disadvanlaged Persons with exercisable voting
rights, proportienally represented in terms of provincial or national

demographics, 20% of which must be women.

2.4.2 EXECUTIVE MANAGEMENT

2421 A minimum of 50% Historically Disadvantaged Persons at the executive
director level as a percentage of all executive directors proportionally
represented in tarms of provincial of national demographics, 20% of which must

be women,

2.4.3 SENIOR MANAGEMENT

2.4.3.1 A minimum of 60% Historicaily Disadvantaged Persons in Senior Management
proportionally represented in terms of provincial or national demographics,

25% of which must be women.

22
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2.4.4 MIDDLE MANAGEMENT

2441 A minimum of 60% of Historically Disadvantaged Persons ih Middle
Management proportionally represented i terms of provincial or national

demographics, 25% of which must be women.

2.4.5 JUNIOR MANAGENMENT

2454 A minimum of 70% Historically Disadvantaged Persons in Junior Management
praportionally represented in térms of provincial or nationat demographics,

30% of which must be wornen.

2.4.6 EMPLOYEES WITH DISABILITIES

2461 A minimum of 1.5% employees with digabilities as a percentage of all

employees, reflective of national or provincial demographics.

24.7 CORE AND CRITICAL SKILLS

2471 A mining right holder must ensure that a mini'mu’m of 60% Historically
Disadvantaged Persons are represented in the mining right holder's core and
ctitical skills by diversifying its existing skills pool. Cere and critical skills must
include  science, technology, engineering and mathematical  skiils
reprasentation across ail organisational levels. 7o achieve this, a mining right

helder must:

2.4.7.1.1 ldentify and implement its existing skills pool inline with the approved Sociat

and Labcur Plan,
2.47.1.2 The abovementioned implementation must be reflective of the

demographics.
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2.48 CAPREER PROGHESSION (AIGRNED WITH SOCIAL AND LABOUR PLAN)

2.4.8.1 A mining right holder must develop and implement a career progression plan
consistert with the demographics of the couniry by providing the following:
2.4.8.1.1 Career development ratfices of each discipline (inclusive of minimum entry
requirements and timeframes);
2.4.8.1.2 Individual development plans for employees;
2.4.8.1.3 An identified talent peol to be fast tracked in line with the needs; and
24814 A comprehensive plan with targets; Hmeframes and implementation
framework.
2.4.8.2 The above prescribed board and executive management targets must include
BEE shareholders; in line with fhe MPRDA's and Mining Charter, 2018
objectives for Historicaily Disadvantaged Persons’ active participation in the
management and control of the mining industry. The targets indicated under

this etement may change to address employment equity measures.

2.5 MINE COMMUNITY DEVELOPMENT

Mine communities form an integral part of mining development, which requires a balance
between mining and mine community’s socio-economic development needs. A mining
right holder must meaningfuily contribute towards Mine Community Development; with a
bias towards mine communities beth in terms of impact and size, and in keeping with the
principles of the-social license to operate.

2.5.1 Therefore, a mining rght holder must, in consultation with relevant municipalities,
mine commiunities, lraditional authorities and affected stakeholders, identify
developmental priorities of mine communities. The identified developmenial
priotities must be contained in the prescribed and approvéed Social and Labour
Plan of a mining right holder.

2.5.2 Mining right holders operating in the same area, may collaborate on identified
projects to maximise the socio-eccnomic developmental impact, in line with their

approved Social and Labour Plans. Approved Social and Labour Plans must be

24
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2.5.3

2.5.4

published in Englisly and a demirant language(s) commonly used within tha mine
coramunity.

For purposes of implementing the Saclal and Labow Plans and Mine Community
Davelopment projects the term “Mine Community” refers fo communities where
mining takes place, major labour sending areas, adjacent communities within &
local municipality, metropolitan municipality or district municipality.

A mining right holder must implemant 100% of Social and Labour Plan
conimitients in any given financial year of the mining right holder. Any
amendmenisfvariation of Social and Labouwr Plan commitments, including the

hudget, shall be approved in terms of section 102 of the MPRDA and consulted

‘with mine communitles.

2.6 HOUSING AND LIVING CONDITIONS

Human dignity and privacy of mine employees remain halimarks towards efhancing

productivity and expediting transformation in the mining industyy, in terms of housing and

living conditions, In this regard, mining cempanies must improve the standard of housing

and living conditichs of mine employees, as stipulated in the Housing and Living

Conditions Standard for the Mining and Minerals Industry, developed. in terms of Section

100 of the MPRDA. The Standard provides, amaongst others, the following principles:

PRINCIPLES OF HOUSING CONDITIONS

Decent and affordable housing;
Provision for hame ownership,
Provision for social, physical and economic integration of human settlements; and

Secure tenure for mine employees in housing institutions.
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©2.6.2 PRHINCIPLES OF LIVING CONDITIONS

e Proper healthcare services;
s Affordable; equitable and sustainable health system, and

« Ralanced nutrition.

A mining right holder shall be required to submit a Housing and Living Conditions Plan to
he approved by the Department, after consultation with organised labour and the
Department of Human Settlements. The Housing and Living Conditions Standard shail
he reviewed to provide clear targets and timelines for the implementation of the

aforementioned housing ahd living cenditions principles.

A mining right hotder must comply with the Housing and Living Conditions Standard;
ensure maintenance of single units, family units and any other arrangement agreed to
with employees; pending the finalisation of the Reviewed Housing and Living Conditions

Standard.
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4. REGIME FOR JUNIOR MINERS

This part applies o a inining right granted after commencement of the Mining Charter,

2018, Its applicabiiity is limitod fo a mirding right holder with & single or muttiple mining

rights; having a combined annual turnover of less than 150 Million Rands; used to

determine the appropriate qualifying criteria as ouflined in the table below;

“This pazetle I8 aisa available free onfine al www,gpwonling.co.za

'G}UALEFYENG CYHE | REQUIF%ED TO (‘BMPLY WETH
f‘RiTEh - | THEFD éWaN&f i
TR TR PSR =ELEMENTSFARGF;S LENENTS/TARGETS
Annual m!-_r-]_--c;\—(er. of !eés ':. .Own:ers:h-i[.a queﬁnéd‘ T
than 10 Milion Rands | Employment Equity Employment Eqully
less than 10 employees. 10 or more employees.
Inclusive Procurement, | Human Resource Devslopment,
Enterprise  and  Supplier
Development, Mine Copmmunity Development,
An annual tun-over of ' Ownership undefined,
10 million Rands to 150 Human Resources Deveiopment
Million Rands. Inclusive Procurement.
Employment Equity at group
level,
Mine Community Development. _
21
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4. APPLICATION OF THE MINING CHARTER TO LICENCES GRANTED UNDER
THE PRECIOUS METALS ACT, 2005 AND THE DIAMONDS ACT, 1986

The Digmonds.Act, 1886 and the Pracious Metals Act, 2005 provide for the South African
Diamend and Precious Metals Regulator (SADPMR) to have regard to the requirements

of the Mining Chanrter, 2018 when considering applications lodged in terms of these Acts.

4.1 ARPLICATION AND DEFINITION OF CONCEPTS

4,11 Forpuiposes of this part, defihitions and Clause 2 shall apply with the necessary
changes:

4.4.2 Any reference in definitions and Clause 2 of the Mining Charter, 2018 to:

4,1.2.1  Mine Community Development Element must he construed as reference to

Socio Econemic Development;

41.2.2  Mining goods must be copstrued as reference to capital goods. and

cohsumables:

4.1.2.4  Mining right holder must be construed as réference io a licénce or permit

tssued in terms of the Procious Metals Act and the Diamaonds Act;

413 The targets and elements of the Mining Charter, 2018 shall therefore apply to
licences under these Acts in line with the table below.

4.1.4 Recognising the extent of the exemption in terms of the tables below, a permit
or licence halder in termis of the Precious Metais Act and the Diamonds Act shall
comply with relevant elements and targets as set out in the Minihg Charter,
2018,
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42 THRESHOLD FOR PRECIOUS METALS JEWELLERS AND PRECIOUS
METALS RENEFICIATORS
GATEGORV/SIZE | GUALIFYING | EXEWIPT

CRITERIA

Exél_ﬂpted Micro

Estimated  max

Al Mining Charer

Nene.
Enterprises turnover lass than | Elements and
(inciuding R Million. targets.
students). A
'Srna.I% Enterprises. | Estimated max | Socio Economic Ownership: Undefined |
furnover RT Milliion | Development
to R50 Million, Element.
Inclusive Human Resources.
Procurément, Development Element,
Supplier and
Enterprise
Davelopment
Element.

Emplbymen‘t Equity
Elerment (in respect

of businesses with

Employment
Element (in respect of

businesses with 10 or

Equity-

less than 10 | more employees).
employees).
Medium to larger| Greater than R50 None. All the elements of the
Enterprises. million. Mining Charter.
29

" Tiisigazetteis also avaliable fréd online al www,gpwonline.co.za

S Co



34 No. 41934

GOVERMNMENT GAZETTE, 27 SEPTEMBER 2018

4 3THRESHOLDS FOR DIAMOND BENEFICIATORS

GUALEVING. ] B

Srnall Enterprises.

Turnover of

than R50 Miltion.

less

Socio Economic
PDevelopment

Element,

Ownership

'E%émeﬁt:
Undefined

Fiuman Resoulces

Development Element.

Employmert Equity
Element (iﬁ raspact
of husinesses with
lass than 10

employees).

Employment Equity Element’

(in respect of businesses with

10 or more employees).

Inciusive  Procuremient,
Supplier and Industry Related
Entemprise Development

Element.

Medium to larger

Entefprises.

Turmnover  greater

than R50 mitlion.

None.

All the clements of the Mining
Charter,

4 4THRESHOLDS

HEFINERS,

FOR  DIAMOND DEALERS, AND PRECIQUS WMETALS

CATEGORY/SIZE -
OR.CLASS

QUALIEYING -
| CRITERIA.

‘EXEMPT . - FROM

| TARGETS - =

THE. FOLLOWING |

REQUIRED . TO.. COMPLY
WITH THE . FOLLOWING

All

classes and sizes..

categories,

Naone,

Al e!émen‘[s -of fhe Chariér. -

This gazeite is alsé available free.onling &} wiwvi gpwonline.ca.za -
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45 APPLICATION QF THE OWNERSHIP, INCLUSIVE PROCUREMENT,
ENTERPRISE AND SUPPLIER DEVELOPMENT AND SOCIO-ECONGMIC
DEVELGPVIENT ELEMENTS

451 OWNERSHIP

4511  In line with the Government policies to encourage beneficiation of the
countty’s mineral resowrces, the dwnérship target for the downstream
diamonds and precious metals jewellers- and diamond’ beneficiators is &
minimum-of 26% shareholding for Historically Disadvantaged Persons.

4512  The 26% BEE shareholding must be distributed in the foliowing manner:

4.5.4.2. 1A minimum of 10%, of which 5% is a non-transferable carried interest, o
qualifylng employees from the effective date of a licence or permit,
4.5.1.2.2A minimum of 16% shares 1o a BEE entrepreheur.

45,13  The 30% BEE shareholding by diamond dealers, and precious metals
refiners must be distributed as follows:

4.5.1.3,1A minimum of 10%, of which 6% is & non-transferable carried interest, to
gualifying employeges from the effective date of a licence or permit.
4.5.1.3.2A minimum of 20% shares {¢ a BEE entrepreneur.

A4.5.1.4  Where a refiner is also a mining right holder and clakns the same BEE
shareholders as those claimed in terms of the mining right, the-flow through

principle applies.
4.52 SOCIO-ECONOMIC DEVELOFMENT
4521 The licence holder must contribute 1% NPAT towards socio-econarnic
developrment.

4522 Projects identified for socio economic devetopment must be published in

English and cne other language.

31
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A58 INCLUSIVE PROCUREMENT AND ENTERFPRISE DEVELOPMENT

4531 Enterprise development for a licence or permit issued in terms of the
Diamonds Act or the Precious Metais Act is compuisory and a ring-fernced
alémeit.

4,532 Enterprise development under this section must be industry-related and
approved by the South African Diamonds and Précious Metals Reguilater.

4.5.3:3 A licence or penmit holder required fo comply with this element, as perthe
thresholds provided for above, must submit a five-year plan indicating
progressive implementation of the approved enterprise development.

45.3.4 A licence or permit holder's performance on enterprise development must
be reported, audited and verified annually against the approved five-yaar

phan.

5. REFEAL OF SECTION/PARAGRAPH 3 OF THEE CODES OF GOOD  PRACTICE
FOR THE MINERALS INDUSTRY

Clause 3 of the Codes of Good Practice for the Minerals Industry published in
Government Gazette No. 32167 of 29 Aprii 2009 is hereby repealed.

6. REPORTING (MONITORING AND COMPLIANCE)

6. TREPORTING BY MINING RIGHT HOLDERS
A mining right holder must report its level of compliance with the Mining Charter, 2018
annually, as provided for by Section 28 (2) (¢) of the MPRDA. The Department shall

mionitor and evaluate implementation, cognisant of the impact of material constraints that

may result in the non-achievement of the set target.

32
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62 ARPSRTING BY HOELOERE OF LICERGES OR PEHUNTS SAHED IN TERME OF
TEE FHAMGNDS ACT AN THE PRECIOUS METHLS ACT

A holdey of a lizenee or el [2aued i terms ot the [iamends Act orihe-Precious Metals
Aot st annnily report its leved of compliznee with the Mining Charlar, 2018 to the South
Afiican Diemonds and Precicus Matals Recutator, The SADPMR shall monitor san
evaluate implerisriaiion, cognisant of e impact of maieial consraings ot may result

ir1 the o achievesment of the sed Aol

7. APFLICADHATY OF THE TINING CHARTER

7.1 Tha Mining Charter, 208 applies o exisling mining sghts, tending nining righi
application, new mining rghts, existing Feencss and permils issuctd i torms of the
Diarnonds Act and Prosious Molals Act and new Heences and permils issued in tenng of

i Dinmmnd s Act and the Precious Metzls Acl ss provided for hergin,

7.2 FFor biing rfght helders, he Ownership and Mine Comrmunity Doevelopment elements

aye ring-feneed, raguiing 100% complianes At all time.

o4 Far holders of tosnoes oF permits issued i terms of the Diamoends Ay and the
Procicus Motals &cl, the Ownesship and Inclusive Mrocurcrment, Supplior and Enterpriae

Developmeant leisenls are ring fonced elements raguisng 100% cornpliancs al all lime,

& TRANSITIGHAL ARTANGEMENTS

A inining vight hokdse musl arogeessively align oxisting targets from the Mining Charter,

200 targats within tha fransitional period, 1o et the raviged reguirements as failows:

& 1 Five [9) years for the inclugive procdrament eloment. & mining right halder must within
gix (8) morths from the date of pubiication of the Mining Charler, 2018 subimil 2 fve-
yest plan indicating sroyressive impisimentafion of inclusive procurement targets.

4.2 Campliance with procurement fargets within the transitioral petlod shall be as foliows:

SRR el i e availzblg e ariing gl werer i peonfne e
) S A e T e e e A
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524 Mindg Goods: Tha frstercar targst i set 20 10% of the procurement Dudgs,
seoorid youi 20% of the proctirzment budgat, 35% of the procinomessd bagdget
by ilire year, AU0% of the procarement budgel by Touth year and 7 (i ot fhe
procurement budoct by fifth vesr,

2.2.2 Sprvices: The first-veadr farpe! s st ol 70% of the precusaineid budget, second
viar-R0% of the nrocurement udget,

223 The uso of coding syswein for werffication of keal content snall be applicabie
anee finalised by e Deparlment of Trade and Industry.

5.2 Five (8) years Tor lhs Emsplownenl Equily elermant, & aining rigiet ielder must within
a nefod of six {B) morhs frore the date.of publication of $e Minng Charler, 2018
sihmit a five-yaar plan indicating prograssive Irr:plem_er.taﬁgn of the provisions of
Emp!oyméﬂt IEqui_i}_r .ﬂ|@ﬂ‘|ﬂﬂ:{.i"‘|lf1’._1@'tﬂ. .

A.4A i gkt holder most comply with the Mousing and | ving Cozliions Standaid
and ersure that i mgintams single unitz, family onits and any athier arangemerits
apreed o owith cinployeszs, pending the fnalisation of the Reviewed Hoirzing. ard
Living Condition: Srandard,

5.8 A1 the eivd of the transition period, = mining right holder mest comply weth e Atining
Chartar, 2018 targeds as providad for in the respective clemengs,

8,84 mintng righl holders. performance: shall ba reported, auditad dnd yerificd arinually
against sach elewenl in respact of implaménlatisn (o lhe applicebls transitional

[etriod,

4, NOMN-COMPLIANCE

.4 A mining Adghl holder who has not complad with the cwnership element and [alls
hatween loveds 6 andg & of the Mining Charter scorecard shail be in breach of the
NMIPRMDA and subjoct to proviskns of section 83, read in conjunction with seclion 47,
83 and 98 of the Act,

0.2 A licence af permit holdsr who has not cemplicd with the requiremeanty of Hhis Mining:

Charter shall be in bieach of the Diamonds Acl and {he Precious Metais Agi ann

subject o volovant provistions of the Diafmcends Aot anct tihe Precious Metais Act.
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T DR 38 THE GHART IR
The Mirislar may, by natice in lhe Gazelis, review He Bining Charer, 2015
11, REREAL OF PREVIONS GRNING CHARTERS

Thix Boai-Basad Seclio-Econcmiz Efcpowermert Charter for the Mining  Iadustry
[ubslished n 2004, as amendoed i 2010, and lhe Brosd-Based  Socio-Econoinic
crrdcyeermenl Gharien ior the Mining and Minerals Iscustry suplished in 20 ¢ are Rercy
repalud,

T2 INTERPAETATION OF THET Mikine: CHARTER
12.% Any reasonabls nlerpslaiion, which & congstent with e abizcts of the Mining
Charier, 2098 and the MPROA, must be preferred over any other nterpratalion 1hai 1
inconsistent with suchobiacts when hicmreling a orovision of tho Mining Charter, 2018,
12.2 The Mining Charter must be read togather with the tmplementalicn Ghuidedines to be

gazedied within two moelhs from the dale of gacetling of the Minng Charter, 2018,
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GOVERNMENT NOTICES = GOEWERAMONTSKENNISGEWINGS

DEPARTPAENT QF MINERAL RESOURCES
RO, 1421 20 DECEWEBER 2018

AMENDMENT OF THE BROADBASED SECHO-ECONOMT
EMPOWERMENT CHARTER FOR THE MINING AND MINERALS
MDUSTRY, 2678

i, Sumson. Sweds Mantashe, Minislel oF Minéra! Resciites, hifoby
dmend the Bréad Based Sotic-[Feonomic Rmipawennent Charter for-the
Kining and Minerals Tndustry, 2018, pubtished on the 27 Septeraliar 2043
linder Gazetto Nutice No. 41934 ard sial become effective un thio dateof _

ovbligation of thi;wmt',

e

_'_r;rﬁ_s;infﬁwa & Manitasha

Min % ef: Depatiingat-of Miferal Resources
X Cod .

Dafe: % [4p] 2o
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AMENDMENT OF THE MINING CHARTER, 2018

" The Miring Charter, 2018 is Herdhy dmicnded a5 follbws:

INCLUSIVE PROCUREMENT, SUPPLIER AND ENTERFRISE DEVELOPMENT

1. ltem 2.2, paragraph 2.2 4.2, sub-paragraph 2.2.4.2.2 on page 20 is substibted

for the following paragraph:

224 272 Percentanes referred toin 22401 and 22421 must be implemented as

Totlows:

REPORTING

2. ltern & is hersby amended by the insertion of the following paragraph:
First annual reporiing on the Mining Charter, 2018 shall be dona on or baefore 31
March 20124,

TRANSITIONAL PERIOD

3. Hem 8 is hereby amaended by the insertion of the following paragraphs;

8.7 Pending applications for licenses and permitz lodged in terms af the Diamands
Acl or The {*recious Molals Act, with the Ragulator prior o the date of publication
of the BMining Charer, 2018, rmust be processed in terms of the Mining Charler:
2040 or requircmenls prescribed in Clause 3 of the Codes of Good Practice for
the Minerals Industry puhlished under Gazete Mo, 32167 of 29 Aprdl 2009,
whichewver is applicable.

8.6 MHolders oflicensas ar permitissued in terms of the Diameond Act and the Preciaus
Metals Act which are due for rencwat within a period of six (8) months from the
date of publication of the Mining Charter, 2018 must within a period of twelve (12)
months from the date of renawal of the licence or pemmit comply with the Mining
Charter, 2018.

5y
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5.9 Existing mining right hotdems, exisling licence and permit holder must implement
the Mining Charter, 2018 from the 01 March 2015, Before 1 March 20189, existing
right holders and existing icence and permit holders must maintain compliance

wilth the requirements of the Mining Charler, 2010,
NON-COMPLIANCE

4. liem 9 is hereby subsiituled tor the: following item:

9.1 A rining right holder wha has not complicd with the ownership and mine
communily develapment elemeants and falls between levels & and 8 of the Mining
Charter scorecard shall be in breach of the MPHRDA and subject to provisions of
section 93, read in conjunction with section 47, 98 and 99 of the Act.

8.2 A Ii::énr;e ar permit holder wino has not complied with ownership and enterprisc

development elements shall be in breach of the Diamands Act or Precious Metals

Act and subject to relevant provisions of the Diamaonds Act or Precioos Metals Acl

ANNEXURE A

5. Apnnaxura A of the Mining Charter, 2018 is herchy substitvted for the fallewing:

This annexure provides an alignment bebween the DT BELEIT: and VIR scargcard.

L evel " Ring fenced Elerments + 100%
Level 2 |'Ring fenced Elements + 80 -100%
o . o Compliant
Level 3 Ring fenced Elements 1 70-80%
: Level 4 Ring fenced Elements + 60-70%
Level B "Ring fenced Elements + 50-60%
| _ _
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MINERALS COUNCIL

EOUTH AFRICA

MINERAES COUNCIE SOUTH AFRICA: MEMBERSHIP REGISTER

ﬁ;fricaﬁ Rainkow Minerals

R

ASPATA

Angle American Coal South Africa

- Assare

- Anglo American | South Africa ~AngioGold Ashanti

i Atha-Africa Ventures : Aveng Mining

. Barplats ___: Bauba Platinum

| Black Mountain Mining Clay Brick Assaciation of South Africa
_f‘orobnk N Cronimet Mining
[te Beers DRDGOLD

| ERG Africa o o Exxaro

“:-raser Alexander Glencore Alloys
Glencore Coal Gold Felds
Harmorny Imerys e
Impala Platinum _ [vanhoe Minas
Jindal Africa _ Katagadi Manganese
Kangra Coal Koornfontein Mine

Kudumane Manganese Hesources

Kumkba lron Ore

ruyasa Mining
Lonmin

1 Ledjadja Coal

Mbuyelo Group

I Mining

Msobo Coal

New Venture Mining investrnent Hnldlngs _

Mvelo Minerals
Mortham Platinum

NV Commodities Trading International

Cpal Mining

Crion Minerals

Falabora Mining Company

Pan Aitican Resources
, Platinum Group Metals

TPPC

F'etra Diamnnds

~ Rand Uranium {Sjbanye Stillwater)

" Redpath Mining {Scuth Africa) (Pty) Limited

: ”jchards Bay M'tnera!a

Rio Tinto

- Sasol Mining

_ Sembetn Platinurm Mines Ltd (3P

- ! Sedibeng Iron Ore

. Seriti Resources

! Sibanye-Stillwater

- south Africa Mining Contractors Association
South32 Coal

| South African Dtam_a_nd Produsers' Organisation

SouthaZ Mangan-és'e'

STA Coal Mining Company

Stonewall Resources Ltd

Thartsa Minerals

| Tronex Minerals Sands (KZN & Namakwaland)
Tweewaters Fuel - Springlake

Trans Hex Group

| Tshipi & Ntle Manganese Mining

United Manganese of Kalahari

Vaalbuit Mlnlng Company

Bushveld Vanadium {Yametco}

Village Main Reef
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FAB
CONSTITUTION OF MINERALS COUNCIL SOUTH AFRICA

NAME

1, The name of the Orgamisation shall be MINERALS COUNCIL S50UTH AFRICA
fhereinafler referred 1o as the "Minerals Council'}.

STATUS

2. The Minerals Council shall be a body corporate with perpetual succession capable
of entering inte contractual and other relations and of subing and being sued in ils own
name and shall be an association not for gain.

OBJECTS AND POWERS

3. The objeds and powers of the Minerals Council shall be:

a. o advance, promote and prolect the mining and other interests of ils members;
to consider, discuss and make recommendations on matters connected
therewilh ar incidenlal thereto; to colledl, circulate and publish information, and
to investigate and conducl research inte matters concerning s members, thair
interests or activitias; to represent its members and to act on their behalf or az
their agent in matters affecting thewr commeoen interests; and to assist
teehnically, linancially or etherwise in the prosecution or dofense of actions
involving questions the decision whereof is Bkely o affect the common interests
of its members;

b, toregulate relations between its members and their employees; to represent its
members and act on their behalf in matters connecled with the regulation of
such relations; to neqotiate and conclude, on behalf of its members, agreementz
with any ar all of their employeas, or with any association, associations, trade
union or trade unions tepresenting any or all af such employees, relating {o
wages or other conditions of employment; to represent its members and acl en
their behalf in industrial disputes in which they or any of them are concerned
and in all matters arising under or in connection with industrial legislation
atlecting thewn;

. to petition or make represontations o submit evidence to the President
Parliament, any Premier of a Province, any Provinciab lLegislature, any
Municipality, any other iegislative or administrative body or any commission on
matters concerning its members, their interests or activities and to promote or
cppose legislative measures affecting them;

d. toform, or participate in the formation of, and to suppor, or grant subsidies to
associations, nstituticns, companies, commiltees and other erganizations or
bodies a=sociated or connacted with the mining industry or calculated to benefit
the industry, gratuity funds, provident and pensica funds, and medical aid and
sick benefit funds for the bensfit, wholly or partly, of parsons employed in the
mining industry; to provide schelarships and endowments: to provide facilties
for the training in first aid, rescue operations and safely, of persons employved
in the mining industry: to eslablish and maintain a mining exhibit or exhibits at
any exhibition or public show; to subsecribe money for charitable or benevolent
objects, for exhibitions or for public, general or useful objects; and to guarantee
the paymeant of the liabilities or the fulilment of the contracts or underakings of
any person, company, asseaiation or instiuiion;
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e, to examine and report upon applications for palents or other monopolies
which affect or may affect the interests of its members; to promete of oppose
such applications and to acquire, hotd and dispose of any palenls or olher
muonopolies for the purposes of the Minerals Council;

f. lo astablish, or participate in the establishment of pension, gratuity, madical
aid or sick funds for the benefit, wholly or parlly of the Minerals Council's
employees and to contribute to any such fund;

4. te acguire and hold, to improve, sell, lend. let, hire, morgage, donate, dispose
of or deal in any other way with any property, movablo or immovable, for the
purposes of the Minerals Council;

h. to invest or lend any meneys of the Minerals Council with or without securibty
and oi such terms and conditions as may be decided from Hme 1o time and to
realize or vary any such investment or loan;
to borrow or raise moneys for the purposes of the Minerals Council, whether by
means of deberura bonds, mortguges or otherwize howsoever and to pledge
as security for the repayment of such moneys all or any of the properly or asseis
of the Minerals Counail: .

i to open and operate a banking account and 1o make, draw, accepl, endorse,
discount, execute, issus or othenwise dispose of bills of exchange, promissory
nates, bills of fading and other negotiable or transferable instruments or
securities:

k. to employ or appoint and remunerate atlomeys, advisers, agenls and other
persons for the purposes of the Minerals Couneil;

i to establish and maintain a library and museum embracing colleclions of books
and articles of interest to its members:

m. to act as secretaries or managers of assocfations, instilutions, funds,
companies, commiless and other crganizations or bodies associated or
connected with the mining industry and to charge fees for so acting; and

n.  generally, to de all such other things as are necessary, conducive or incidental
te the attainment of the above abjects.

MEMBERSHIP

4. The following may be admitted as crdinary members of the Mineraks Council:

a. any company registered in Scuth Africa in accordance wilh the prevailing
South African legislation and engaged in the Republic of South Africa in the
business of mining:

b, any company registered in Scuth Africa in accordance with the prevailing
South Aftican legislation and engaged in the Republic of Scuth Africa in the
business of promoling or financing mining venturas or in the business of
providing administrative, secretarial, technical or other services to companies
engaged in the business of mining,

e, any company registered in South Africa in accordance with the prevailing Soutih
African legislation and engaged in the Republic of South Africa in the business
of exfracting any mineral {as defined in the prevailing South Affcan legislation
regulating the extraction of minerals) from any lailings, slimes, waste rock ar
other residues produced in the course of mining if such company is provided
with administrative, secrctarial, technical or other services by a member of the
Minerals Councif; and

d. any association whose members include a significant number of
companies contemplated in paragraph {a), (B) or (¢} of this Article 4.

For the purposes of this Aricle "mining"” means the operation of any mine as defined
in the prevailing South African legislation regulating the extraction of minerals,
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Any company desirous of becoming an erdinary member of the Minerals Councit shall
lodge with the Chief Executive a writfen application to the Board of Diectors
{hereinafter referred to as the Board) for admission as such; and, for the purposes of
the application, the company concerned shall provide the Eoard wath the company's
tull name o namcs and registered address and such further information as the Goard
may fequire. The application shall be considered at the nexl ordinary meeling of the
Board or, if the [resident so direcls, at a special meeling of the Board convened for
the purpose and the Board shalt then decide whether or not the applican shall be
admitted and the tenms and conditions upon which it shall be admitted which shall net
be subjecl io review in terms of s Article; provided that such an application, if
received less than fourteen days before the next ordinary mesting of the Board, shall
b= considered at that meeting. or at the meeting fallowing, as the President may direct.,

Afer the meeting of fhe Board at which such an application is considered, the
applicant shall be notified, in writing, by the Chief Executive whether o5 not the
applicant has been admitted and of the terms and conditions imposed by the Board.
If withiin thirty days of the date of a notification from the Chief Cxecutive that an
application for admission as an ordinary mambear has been refused, the applicant
lodges with the Chief Executive a request, in writing, that the Board's decision be
reviewad by the Minerals Council, in general meeting, the application shall be
considered at the next annual general meeting of Lhe Minerats Council, or if the Board
o decides, at 3 special general meeting of the Minerals Council convened for the
purpose; and if the meeting then decides to admit the applicant by a two-thirds
majority of the reprasentatives present and entitled to vote, the applicant shall be
adtnitted to ordinary membership, but not ofherwise.

Ay person may bo elected by the Board, on such terms and conditions as the
Board may docide, a5 an honorary member of the Minerals Council.

The liability of ordinary members shall be iimited to the amount, if any, payable by
way of subscription or otherwise to the Minerats Council by such members. Any such
fiability may be waived in whole of in part by resolution of the Board on behall of the
wMingrals Council.

The Board may establish two or more classes of erdinary members according to the
nature or extent of the business carried on by members of the Minerals Couneil of
according to any nther criterion as may be detarmined by the Board and in such event
the Board shail allocate every ordinary member to one aor more of such classes. In
making such allecation the Board shall be guided, but not bound, by the member's
principal business or businesses. The Board may at any ime re-allocate an ordinary
memier to any class or classes.

AFPOQINTMENT OF REPRESENTATIVES

8

10.

11.

Within fourteen days of admission 1o membership of the Minerals Council, sach
ordinary member shall appoint a representative, by nobice, in writing, lodged with
the Chief Executive. Such notice shall contain the full namas, occupation and
address of the representative concerned.

An ordinary member may, at any time, appeint an alternate representative, by notice,
in writing, lodged with the Chief Executive, Such notice shall contain the full names,
occupation and address of the alternate representative concerned.

An ordinary member may withdraw the appointment of a representative or alternate
reprasentative, by notice in writing, lodged with the Chisf Executive and, in the case
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12.

221

of the withdrawal of the appoiniment of an alternate representative, may then or at
any time thereafler appoint, in the manner prescribed by Ardicle 10, another in such
altarnate representative’'s place. I lhe appaintment of a representative is so withdrawn
or if a representabive cease for any other reason, to be such, the ordinary memboer
concerned shall appoint, wilhin fourleen days thersafter and in the manner prescribod
by Article 8, another in such representative’s place.

The representative or alternate representative of an ordinary member shall cease to
fie sureh:

a.  if such representative or alternate representative resigns;

b, if the membet who appointed such representative or alternale
representative withdraws the relevant appeintment; or

. if the meaember who appoinied such representative or alternate

represenlative ceases to he a member.

GENERAL PROVISIONS APPLICABLE TO MEMEERS

13,

14.

15

16.

17.

18.

Six months' notice in writing (or such lesser period of notice as may be aliowed by
resclution of the Board) shall be given to the Chief Executive of any ordinary
member's intention to wilhdraw from the Minerale Council. Upon expiry of the
financial year of the Mingrals Council in which the period of such notice expires,
the member concarnad shall cease to be a2 member.

Any ardinary member who ceases to be cligible, in tenns of Article 4, for ordinary
membership, shall withdraw from the Mincrals Council within three months of ceasing
to be eligible for membership. One month's notice, in writing, shall be given io the
Chief Executive of such member's intention so to withdraw from the Minerals Council,
and, upon the expiry of the notice, the member concerned shall cease to be a
rmamber. Any member who, having ceasad {o be eligible for ordinary mombership,
does not 5o withdraw from the Minerals Gouncil may be excluded from the Minerals
Couteil by resolution of the Board and shall thereupon cease Lo be a member.

Any member who, having been given notice, in wriling, by the Chief Executive of the
amount of any subscripfion due by such member and of the date on which such
subscription is pavable. fails to pay lhe amaount concerned within six months of thai
date, may be excluded frem the Minerals Councit by resolution of the Board and
shall thereupon ceaze to be a member; provided that the provisions of this Article
shall not apply to any ordinary member who has failed to pay the amount of any
such subseription by reason of the fact that a request, lodged in tetrms of Article 72,
ihat the basis on which such subscription has been calculated or the amount of such
subsaription, be reviewed, has not yet been considered and disposed of by the
Minerals Councll in genaral meeting.

Any member who has been placed in liguidation or is under judicial management,
may be excluded from the Minerals Council by resolution of the Board and shall
thersupon cease to be a member.

Any member who has infringed the provisions of these Ardicles or of any by-laws
passed in terms of Adicle 32, or belng, in the opinion of the Board, guilty of any
practice or proceeding lTkely to bring discredit upon the Minerals Council, may be
excluded from the Minerals Council by resoiution of the Beard.

Any mambear who has been excluded frem the Minerals Council by resolulion of
the Board, in terms of Articles 14, 15, 16 or 17, shall be notified immediately by the
Chief Executive, in writing, of the Board's decision and the ground, with such
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19.

20,

paricularity as the Chairperson shall decide, on which such member has been
excluded,

If 2 member who has been excluded rom the Minerals Council by resolution of the
Borard, in terms of Article 17 lodges, with the Chief Executive, within fourteen days of
the date of the nolification roferred to in Aricle 18, a request, 1n writing, that the
decision of the Board be reviewed by the Minerals Coundil, in general meeting, the
matter shall be considered at the next annual general meeting of the Minerals Council
orf, if the Board zo decides, at a special genaral mesting of the Minerals Council
convened for the purpose; and the member concernad shail net be excluded from the
Winerals Council if the meeting then decides accordingly by a majority of not less than
two-thirds of the represemtatives presenl and crliled (o vole. Unless it is so decided
that the member concermed shall not be excluded from the Minerals Council, such
memnber shall cease lo be & member at the conclusion of the meeting. If such a wiitten
request hat the Board's decision to exclade a member, in terms of Article 17, be 5o
reviewed, is not received by the Chief Executive within fourteen days of the date of
the nodification referred to in Arlicle 18, the member concerned shall thereupon cease
to be a memper,

{-essafion of membership in terme of these Aricles shall not release the mamber
concerned from liability for any subsariplion or olher amount due by the member to
the Mineraks Council or from any other obligation to the Minerals Council.

REGISTER OF MEMBERS

21,

There shall be kepl a register of membors in which thers shall be recorded:

a. the full name or names and the address of gach member and a statement
whether the member is an ordinary member or an honerary membetr;

b, the full names of the representative and alternate representative, if any, of
each ordinary member; and

. the date on which each member is admitted to membership of the Minerals
Council, the class or classes to which each ordinary member has been allocated
or re-gllecated in terms of Aricle 8 togelher with the date of such allncation or
re-gllocalion, and the dale on which any member ceases to ba a mamber and
the raason therefor.

CONSTITUTION AND POWERS OF THE BOARD

22

23

There shall be a Board of Direstors of the Minerals Council which shall consist of
such number of persong as may be delermined from time Lo bme at a gencral
rceting of the Minerals Council.

The direclors of ihe Board shall be elected at each annual general meeting of the
Minerals Councll by the representatives of ordinary members present and entitled
to vote. Each director of the Eoard shall hold office unfil the nest annual general
meeting afler such directors election when such directer shall retire but be eligibls
for re- glection, Each eandidate for etection to the Board other than 3 retiring director
shall be nominated by the tepresentative of an odinary member and such
nominatien shall be lodged with the Chief Executive at leas! fourleen days prior to
lha date on which the election is 1o take place. The representatives of ordinary
mombers shall bo the enly persons aligible for election to the Board. Nobwithatanding
anything 1o the contrary contained in this Article, the Chief Executive appainted in
lerms of Asticle 70 shall ex officio be a director of the Board. Article 29 shall not
apply o such ex officic membership.

\S";’S pg. 5

Lo

P~
~J



24,

26,

27

The President shall be the Chairperson of the Board and shall fake the chair at all
meelings of the Board. If the President is not present at any such meeting the
dircetors present shall elect one of their number to be Chairperson of that meeting.

Any director of the Board shall have the power al any time lo appoint, by notice in
wiiting to the Chief Executive, any person to act as alternale director in such dirgctor's
place at any mesting of the Board at which such director shalt not be presant and to
act on such directar's behalf for the purpose of signing any resclution contemplated
in Article 31. Any altarnate director so appointed shall, whilst 20 acling in tha place of
a director of the Board, hold office as a director of the Enard. The appointment of any
alternate directer by lhe President shall not entitle the person so appointed to acl g5
Chairperson at any meeting of the Board and the Chairperson of such meeting shall
he elected in accordance with Aricle 24 If a director who appeinted an alternate
director eeases to be a director of the Board or gives nofice in writing to the Chief
Executive aof the withdrawal of the appointment of such alfernate director, the
appointment of such alternate director shall cease.

Half of the number of directors of the Board from time to time (and if half the number
equals a fraction, it must be rounded up to the next round number) plus one, or such
gther numboer of directors of the Board as may be determined frem time to time at a
general mmeeting of the Minerals Council shall form 2 guorurn at any mesting of the
Board.

The Board shall meet a5 soon as practicable afler each annual general meeting of the
Minerals Council and thereafler shall mest at least once every three menths on such
dates and at such times as may be determined by the Board, At leasl three days'
nottce in writing of each mealing of the Board or such shorter peried of notice as the
President or the Board it=elf may decide shall be given to direciors thereof by the
Chief Executive provided that such shorter periad of notice, if given, shall not be less
than is rcasonably necessary to permit the directors to attend the meeting concermed.

The President may cornvene a meeting of the Board at any time and the Chief
Fxecutive shail comvene a meeting of the Board if requested in writing to do so by at
least five directors thereof. The Board may acl notwithstanding any vacancy or
vacancies in ils number, but if and so long 25 the number of continuing directors of
the Board is reduced below the number fixed as the quorum, such continuing
dircotors of the Board may act for the purpose of increasing the number of directars
ta that number, but for no other purpose.

MNotwithstanding Aficles 22 and 23, the Board may at any time and from time Lo time
in its discretion, appoint any representative of an erdinary member as an additional
director of the Board. Each director so appointed to the Buard shall hold office until the
next annual general meeting afler such director's appointmenl when such direclor shall
retire hut be eligible far re-sledion or re-appointment.

The Board may at any time co-opt the services of the representative or the altemate
representative of any ordinary member to such extent and for such purposes as
the Board may decide. Such a representative or alternate representative may
allend, by invitation, any meeting of the Board and may take part in discussion but
may not vote.

28. The Board shall have power to appoint at any time a representative of an ordinary

member to fill 3 casual vacancy in the Board, Any representative so appointad shall
hold office as a director of the Board until the next annual general meeting of the
Minerals Council when such representative shall retire but shall then be eligible for

re- election.
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29

30,

31,

32.

224

[f & director of the Board resigns by giving notice in writing to the Chief Lxecutive
tf sich resignation or if a director of the Doard ceases to be a representative of an
srdinary membet, such direclor shall cease to hold office as a dirsctor of the Board.
A director of the Board may be remeoved from office by the President upon being
absent without leave of absence from three consecutive meotings of the Board.

At any mesting of the Board a decision shall be taken by a majority of the directors
present voting by & show of hands. The Chairperson shall have a debberative vote
but na casting vote. The conduct of a meeting of the Board shall be the responsibility
of thie Chalrperson who, subject 1o the provisions of these Articlas, shall determine
the procedurs to be followed at the meeting.

A resolution in writing signed by directors of the Board and baeing not fewer in number
than are sufficient to form a guorum shali be as valid as if it had been passed at a
meeting of the Board duly called and consfituted. Such resolution may consist of
sevaral documents in like form 2ach signad by one or more direciors of the Board or
may conszist of an electronic communicalion containing the resolution sent to a
director's e-mail address and with that director's electronic response of approval
having been received by the Minerals Council.

The general administration and management of the Minerals Council shall be vestad
in the Board which in addition fo the powears expressly conferred upon i by these
Arlicles may exercise all such powers and do all such acts and things in the name of
and on behalf of the Minerals Council as may be oxercised or done by the Minerats
Council,

without prejudice to its general powers or to the powers, acts and things which by
these Aricles it may exercise or is required to do, the Board shall have power:

a,  to enter into such contracts in the name and an behalf of the Minerals Council
as it thinks expedient for the purpose of the Minerals Council;

b.  to pass by-laws for the regulation of the business of the Minerals Council net
mconsislent with the provisions of these Aricles or of any law;

. loappoint at such remuneration and on such terms as the Board may decide
and to remove employees or agents of the Minerals Council;

d.  toacguire and hold, to improve, sell, rent, e, hire, mortgage, donate, disposc
of or deal with in any other way, any property, movable or immovable for the
purposes of the Minerals Couneil;

e. to deterrmine and change at its discretion, the place at which the head office of
the Mimarals Council shall be situated:

f. to appoint representatives on any bargaining or statutory Board in which the
Minerals Councit or any member iz concemed,

g fo insfitute, conduct, deferd, compound or abandon any proceedings by or
against the Minerals Council in any court of law or before any arbitrator, wage
board or other body constituied according to law and, without prejudice fo any
other provision contained herein, to recover by legal proceartings or othenwise
any amount due to the Minerals Goundgi;

h.  to appoint sub-commitiees to act in an advisory andfor specialist capacity and
ary other standing committees, ad-hoe committees or ad-hoc working parties
which the Boarrt in its discretion deems necaessary, and to regulate the number
of such commiffees or working parties, the nature of the business 1o be
cenducled by each of them and their composition, to establish procedural rules
and guidelines to be {obowed by them, and for the purposes of any such
appaointment, to authotize the co-option of the services of any person; and
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i to delegate any of its funciions or powers to any member of the Board or lo sy
principal comimtes cslablished by the Board, of to any employee of the
Minerals Council upon such ferms and condilions as the Board may decide.

PRESIDENT AND VICE-PRESIDENTS

33

g4.

35

368

At each annual general meesting one of the diractors of the Board then clested in terms
of Aricle 23 shall be elected President and one reprosentative of an ordinary member
(whethear or nol a direclor of the Board) shall be elected Vice-President of the Minerals
Council by he representatives of ardinary members present at the meeting and
entitled to vote. Such representatives of ordinary members may, in addition, elact one
or more than one Vice-Fresident from the representatives of ordinary members
fwhether or not directars of the Board), The President and any Vice-President so
elected shall hold office untdl the next annual general mesting when they shail retire
but shall ke eligible far re-alection.

i the President or any Vico-Prosidenl resigns Irom that office or ceases to be a

represcrdative of an ordinary member, such President o Vice-President shall cease
lo hold office 38 such.

Ay President, Vice-President or director of the Beard who, in the opinion of the
Board, is guilty of any practice or proceeding Tikely to bring discredit upon the
Minerals Council, may be removed from office by resolution of the Board. The
provisicns of Aricles 18 and 1% shall apply, mutatis mutandis, for the parpose of an
appeal to the Minerals Council in general meaefing against the decision of the Board.

[f the office of the Prasident or a Vice-President! becomes vacant for any reason such
vacancy shall be filed for the unexpired term of the cwrrent period of office by the
Board, of, it the Board so decides, at a special general meeting of the Minerals
Council convened for the purpose.

CONSTITUTION AND POWERS OF THE BOARD

37.

Ja.

The Board may ostablish one or mare principal comimittees of the Minerals Council
specifically 1o promote the interests of and to deal with matters concerning any class
of mermnbors established by the Board in terms of Article 5. Every principal committes
shall consist of such number of membears as the Board shall determing, who shall be
appeinted by the Board from the representatives of members of the class for which
the principal committes has been eslablished. Each member of a principal cormmities
shall hold office untl the first mesting of the Board held after the annual gonersl
mesting next folfowing the appointment of such member. The Board shall appoint a
member of each principal commillee as Chairperson and shall fix a quorum for each
such commifec. It the Chairperson of & principal committees is not present at a
meeting of the committee, the members present shall elect one of their number o be
Chairperson of that meeting.

Subject tu the direction and control of the Board every princigal committes appaintad
by the Board shall be empowered to deal with all malters concerning members of the
Minerals Council of the class in respact of which the committes was appointed and
with all matters arizing within the mining industry which affect their interests and to
that end may exercize all such powers and do all such acts and things in the name
and on behalf of the Minerzls Council as may be done by the Minerals Council by
virtue of paragraphs {a), (b}, (), {d}, (e} and (n) of Article 3; and, without prejudice to
such general powets and such further powers that may be delegated to it by the
Board, a principal commiies shal have power:
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a.  foappoint representatives on any bargaining or slatutory Board inwhich any
mamber of the class for which the committee has heen established ar the
Mincrals Council acting ot behalf of any or all of such membars, is
concerned; and

b.  to appoint sub-committees to act in an advisery andfor spacialist capacity,
and any other standing committess, ad-hoc commilless, or ad-hoe werking
parties which such principal commitlea may in its discretion deem necessary,
and to regulate the number of such committees or working parties, the nature
of the business to be conducted by each of them and their compasition, to
establish procedural rules and guidelines to be followed by them, and for the
purposes of any such agpointment, to authorize the co-nplion of the sarvices
of any person,

TRANSITIONAL PROVISIONS

39. (Deleted)
GENERAL PROVISIONS APPLICABLE TO COMMITTEES

40, Ewvery principal comimittee shall each meet at izast once every three months an such
dates and at such times as shall ba decided by the committes concermed. AN matlers
onwhich a decision has te be taken gt any meeting of any such committee (including
the election of Chairperson where necessary) shall be decided by the majority of
mambers prasent voting by a show of hands.

41, The Chairperson of a meeting of a principal committes shall have a deliberative vote
but not a casting vobe.

42, Subjeclto the provisions of Articke 44 any principal committes of the Minarals Council
may make such regulations as it thinks appropriate as o the summaoning and halding
of its meetings and the transaction of business thereat; provided that the Chairperson
of such committee may convene a special mesting of such commiitee at any time.
Mo business may be transacted at any meefing of any such cormmitles unless a
guorum is present. Each such commitles may atso at any ime co-opt the services of
tha representiative or the alternate representalive of any ordinary member to such
extant and for such purposes as the committes concerned may decide. Such a
representative or alternate reprasentative may attend by invitation any meeting ofthe
comimitles by which such representative or alternate representative was co-opted
and may take part in discussion but may not vete,

43, Any member of any principal committee shall have the power at any time to appoint,
by natice in writing to the Chief Executive, any person to act as alternate member in
such member's place at any mesting of the committee concerned at which such
member shall not be present and fo act on such member's behalt for Lhe purpose of
signing any resolution contemplated in Arlicle 47, Any alternate member so appointed
shall, whilst so acting in the place of a member of any principal committes, hold ofice
as a member of the committee concemed. The appeointment of any alternatz mamber
by the Chairperson of any principal committes shall not entitie the person so appointed
to act as Chairpersen at any meeting of the commitdes concerned and the Chairpersan
of such meeting shall be elected in accardance with Article 37, If a member who
appeinted an altemate member ceases fo be a member of the commiftee concernead
or gives notice in writing o the Chief Executive of the withdrawal of the appointment
of such alternate member, the appointment of such alternate member shall ceaseo,

44, At least thrae days’ nofice in writing of 2ach meating of a principal committee or such
shorter period of notice as the Chairperson of the committee concerned, or the
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45,

46,

47

48

49,

cotminittes jtself shall decide, shall be given to the mombers thereol by the Chief
FExeridive, provided thal such shorler period of notice, it given, shali net be less than
is reasonably necessary to penmit lhe members to allend the meeting concerned.

The Board shall have power to appoint at any time a member of the Coard or a
representative of an ordinary member in the appropriate <lass, as the case may be,
to fill & casual vacancy in a principal commilee or as an addiional member of a
principal commitles. Any persen so appeintad shalt hold office as a member of the
committes coneerned until the first meeting of the Board held after the annual general
meeting nexd following such person's appointment.

The Chairpersan of any mesting of & principal commillee shall be responsible for the
conduct of the meeting and shall, subject to the provigions of these Aricles, determine
the precedure to be followed at the meeting.

A resolution in wetling signed by members of a principal commitlee and baing not
fewer in number than are sufficient to form a guorum shall be as valid as it it had
been passed at & meeting of the committee concerned duly called and constituted.
Such resolution may consist of several documents in fike form each signed by one or
maore members of the cammittee concerned or may consist of an electronic :
communication containing the resolution sent lo a member’s e-mail address and with
that member's electronie regponse of approval having been received by the Minerals
Council.

A member ot a principal committes shall be entitted to resign at any fime from
membership of the committee concerned upon written notice to the Chief Exceoutive.

A member of 3 principal commitles shall cease to hold office a3 a member of the
committee concermed:

a. Upoen restignation,

B, upeon ceasing to hold the gualification necessary in terms of these Arlicles
for appoirdment (o the commitiee concened; or

G. upon being absent without leave of absence duly granted by the
redewvant commitlee concerned from three consecutive meetings of the
commitlee concerned,

ANNUAL GENERAL EETINGS

a0.

51.

The anhual general meeting of the Mineralz Council shall be held in each calendar
yoar before the first day of December, on such day and at such time and place as
the Board shall decide. The Chief Executive shall give at teast thirly days' nolice,
i writing, of such meetng o each member,

At each annual general meeting the Chairperson shall review the activities of the
Minerals Council and refer to any other matters which the Chairperson considers to
be relevant to the occasion and the Board shall submit an audited statement of
income and expendilure for the past financial year, an audited balance sheet as at
the date to which such statement is made up, and the repor of the Minerals Council's
auditors Ltheraan.

At least fourdeen days before the date for which each annual general maeting is
originally called, the Chief Executive shall send to each member true copies of the
audited statement of income and expenditure, the audited balance shoet and the
repor of the Minerafs Council's auditor or auditors therson, which are to be submitied
to the meeting in terms of Aricle b1.

pg. 10



SPECIAL GEHERAL MEETINGS

a3

The Board may convene a special general mesting of the Minsrals Council, at any
time, {or the consideration of special business and shall do so within thify days of the
date on which a request, 1n writing, by the representatives of at least seven ardinary
members, that a special general meeting be convened, is lodged with the Chief
Executive. Subject to the provisions of Articies 89 and 90, the Chief Executive shall
give to each member at leasl seven days' notice, in writing, of each special general
meeting or sush shotter period of notice as the Board may decide; provided such
shorter period of nolice, it given, shall not be less than is reasonably necessary to
permit the repiesentatives of members to allend the meeting concerned.

GEMNERAL PROVISIONS APPLICABLE TG GENERAL MEETINGS

54,

58.

38

28

B0

Fach nidinary member shall be represented at general mestings of the Minarals
Coungil by the representative of such member or, in the absence ol such
representalive, by e alternate representative of such member. duly appointed in
lerms of these Articles,

An honcrary member may be present, in person, at general meetings of the
Minerals Council.

The representative or, in the absence of such representative, the alternate
representative of any ardinary member, and any honorary member shall be antitled
o take part in the discussions ot all general meeiings of the Minerals Council. i the
representativo ol an ordinary member is present at any general meeting, the allernate
representative of that member may alsn he present and may take part in the
discussions but shall not vote at the mesting on behalf of the member concerned,
An alternate represenlative of an ordinary member, while acting in the place of the
representative of that member, shall exercise all the duties, powers and functions of
such representative.

Any person who has been invited by the Board o be present and take pait in the
discussion at any general meeting, may do so, but shall have no right of voting,

Tha President shall take the Chair at all general mectings of the Minerals Gouincil,
If the Fresident is not present at any general meeting, the representatives of
ordinary members present and entitled to vote shall elec one or ather of the Vice-
Fresidents to be Chairparson of that meeting. I neither the President nor a Vice-
Fresident is present at a general meeting, the representatives of ordinary members
prasent and

sntitled to vote shall elect one of their number to be Chairperson of the meeting. The
Chairperson of a general meeting shall be responsible for the conduet of the
rneeting.

The representatives of such number of ordinary members as is equal to the quorum
requiremeant for meetings of the Board as conternplated in arlicle 26 shall form a
guorum at any general mesting of the Minerals Council. If a gquotum is not present
ten minutes afler the time for which any such meeting is called, the meeting shall
stand adjourned until the same day in the next week at the same time and place. or
if such day is a public holiday, until the day following, and the representatives then
present shall constitute a quorum and may transact the business for which the
rneeting was originally called,

If any ordinary member, having been given notics, in writing, by the Chief Executive
of the amount of any subscription due by such member and the date on which such
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61,

62,

B3.

suhscription is payable, has failed to pay the amount concerned within six months of

that date and the subscription is still oufstanding on the date Tor which any general

meeling of the Minerals Council is originally called, the representative of that

member shall not be entilled to be present af ar lake parl in the proceedings of the

mecling or any adjournment thereof nor to vole thereat: provided that the provisions

of this Afticle shail not apply 1o any representative of any ordinary member whao has

failed to pay the amount of any such subscription by reason of the fact that a request,
lodged in terms of Aricle 72, that the basis on which such subscription has been
caloulated or the amouni of such subscripion be reviewed, has not yet been
considered and disposed of by the Minerals Councif in general meeting.

If any member has been excluded from the Minerals Council by resofution of the Board
in terms of Adicles 14, 15, 16 or 17, neither the member concerned nor any
represenlative of that member shall be entitled to be present at or to take part in the
proceedings of any general meeting of the Minerals Council or any adicurnment
thereof o, in the case of an ordinary member, to vote thereat, except for the purposes
of the review of such member's exclusion in terms of Article 19, 62, The
representative or, in the absence of such representative, the alternate represantaiive
of each ordinary member present at a general meeting shall be enlitled on a show of
hands, to one vote on behall of the member concerned. On a ballot other than a ballot
on a lock- out referred to in Aticle 67, the represeniative or, in the absence of such
representative, the alternate representative of each ordinary member present at a
general meeting shall be entitled, on kehalf of the member concerned, 10 one vote in
respect of each one hundred rand (R100) or pan. thereof paid by such member by
way of subscription in respect of the immediately preceding financial year, provided
that such representative or, in the abzence of such representative, such allernaie
represantative shall be entitled to at least one vote.

An honorary member shall net be entitled to vote any general meeting of the
Minerals Council.

AlF matters on which a decision has to be taken at any general mesting {including
lhe clection of Chairperson, where necessary, the election of the IPresident and the
Vice-Presidents, and the election of directors of the Board) shall be decided on a
show of hands, unless a ballot is required io be taken by virtue of this or any other
Arlicle, and, unless a ballat iz 30 required to be faken, a deciaration by the
Chairperson that 2 rescolution has or has not been carned, on a show of hands, shall
be final,

At any general meeting, the Chairperson or the representatives of seven ordinary
membears present and entitied to vote may demand a ballot on any matler, on which
a dedisicn has to be taken either befare or on a declaration of the result of a show of
hands, except on the mabler of the election of a Chairperson or of the appointment of
scrutineers or of the adjournment of the meeting. If a ballet is so demanded, it shall
be taken at once or at such other time during the mesting as the Chairpersan shall
doaide.

A ballot which is required to be taken by vifdlue of this or any other Article, shall be
conducted in accordance with and shall be govamed by the following provisions:

a.  lwo serutineers shall be appointed by the Chairperson to supervise the taking
of the ballot at the mesting:

b.  the representative of each ordinary member present af the mesting shall ke
given, in the presence of the scrutineers, one ballot paper which such
representative zhall thereupon complete, fold and deposit in a contamner
provided for the purpose;
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e

a ballot paper shall not ke endorsed or marked in any away apart from any
endorsement required {o show the number of votes io which a representative
is entitled, and the mark or marks required o be made by g representative
in recording such representative's vote or votes. Papers bearing any other
endorsements or marks shall be regarded as speiled and shall not be
counted;

d.  on completion of the taking of the ballot the result of the voting thereat shall
be ascerained by the scrutineers and communicated to the Chairpersen, by
whom the cuicome of the ballot shall be declared to the mesting; '

=3 in computing the majority on a balloi, regard shall be had to the number of
votes to which the representalive of each ordinary member present at the
meeting is entilled,

f. for the purposes of ascertaining the represenlatives who are entitled to vote, on
a ballot, at any general meeting and the votes to which they are or any of tham
is enlitled, the serutineers shall have a fight of access to the register of membears
and to the books of account and other records of the Minerals Council,

g. forthe purposes of enabling the scrutineers to ascertain the result of the voting
at any ballot and to communicate such result to the Chairperzon, the
Chairperson may adjourn the mecting and shall fix a place, date and time for
such adjourned meeting, in which case the outcome of the ballot shall be
deciared at such adjourned meeting:

h.  the resoit of a ballot shall be deemed 1o be the decizion of the mesting at
which the Ballot was required to ke taken on the matier concerned:

L. a demand for a hallot shall not prevant the confinuance of the meseting for
he transaction of any business, niher than the matier on which the ballot
was demanded;

I the dacision of the Chairperson on any maler arising in connection with

the taking of a ballot shall be Tinal.

At the instance and on the direction of the Chairperson of any general meeting of the
Minerals Council, any guestion which, in the opinion of the Chairpersen, directly
gltects one class of ordinary members shall be dealt with, at the meeting, by the
representatives present of the ordinary members within the class affected and entitled
to vote and, for such purpese, the Chairpersan shall confine the proceedings on the
guestion concerned at the meating to the reprezentatives of that class; and all the
provisions of these Aricles shall apply, motatis mutandis, for the purpose of
ascertaining the decision of such class on that question.

Membears wishing to bring business before the Minerals Council at any annual
general mecting shall lodge notice in writing, with the Chief Executive of intention {o
move the discussion of such business, at least fourteen days before the date of the
meeting at which such business is proposed to he brought farward, The only
Lusiness which shall he dealt with at a special ganeral meeting shall be the business
for the consideration of which the meeting was convened.

66. The Chairperson of a general meeting, may, with the consent of the meeting, adjourn

the same from lme {o time and from place to place, but no husiness shall be
transacted at any adjourned meeting other than the business lefl unfinished at the
meeling from which the adjournment took place.

BALLOTS ON LOCK-OUTS

BY.

A ballof shall be taken on a proposal by any ordinary member that the Minerals
Council should call a tock-out as defined i the Labour Relations Act, No. G6 of 1985,
or any law in substitution thereof. Such dallot shall be a ballot of those ordinary
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membears of the Mincrals Couneil in respect of whom it is intended fo call he look-uit.
Shedd the President, orin the absence of the President, one of e Vice-Presidents,
docide that the proposal shall be considered st a general meeting of the Minerals
Council, the ballot thereon shall be conducted in accordance with the provisions of
Article 63; provided that the representative or, in the absence of such representative,
the alternate representalive of each such ordinary membker present and entitled to
vote shall have only ane vote and the proposal shall be deemed to have bean carried
if @ majority of all the members concerned have voted in Favour of it

I the event that it ts decided that a proposal referrad to in Article 67 should not be
sonsidered at a general meeting, the following procedure shall apply:

a.  the Chief Executive shall forthwith submit the proposal to the Board, which
shall determing which members or class or classes of members are directhy
affected by the proposal. Voting in the katlot shall be confined to soch
members or class ur classes of members,;

b.  affer the Board has detennined who shall paricipate in the ballet the Chiel
Executive shall give writlen natice of the ballof to the members concerned in
good standing;

G, such notice shalt be given af least firec days before the ballot is to he
conducted ar within such shorter petiod as the Board may decids; provided
that such shorer period of notice shall not be less than is reasonably
necessary to permit the members concemed to vote in the hallot, The nofice
shall specify the date, place and fime for voting in the ballot;

d. a ballot paper shall be sent with each nofice and eact ordinary member
concerned shall have one vote;

g,  before voting in ihe ballot commences, the Chief Fxecutive shall appaint two
sorutineers to supervise the taking of the ballot and to ascerain the result
{hereo:

. a hallof paper shall not be marked in any way apar from the mark or marks
required fo be made by a member in recording ils vole. Papers bearing any
other marks shall be regarded as spoiled and shall not be counted;,

g.  woling shall take place by a representative of a member, such representative's
aHernate or another persen authorized by the member depositing the marked
and folded ballot paper in a container provided for this purpose;

h.  upon the expiry of the time lixed for voting in the ballot the scrutineers shall
ascetain the result thereof and inform the Chief Executive who shall make it
known to all ordinary members;

f. the proposal shall be deemed to have boon carried if the majority of all
the members concetned have voted in faveur of i,

Motwithstanding anything to the contrary contained in these Articles, a member shall
nat be disciplined o have its membership terminated for failure or refusal to
participate in a ck-out if;

a.  no ballot was held about the lock-cut; ar
. aballot was held but 2 majority of the members who voted did not vote in favour
of the lock-out,

CHIEF EXECUTIVE

7o

There shalt be a Chief Executive of the Minerals Council who shall be appointed by
the Board on such terms and conditions as the Board shall decide; provided that such
appointment shall at all times be subject to the condition that it may be tenminated at
any time by the Goard or the Chict Executive on giving not |less than ocne month's
notice, in wiiting, of the Coard's or the Chief Executive's infention to do 50 or may be
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terminated summarily by the Board on any ground which at commen law justifies
summary dismissal.

Upon termination by the Board of the appointment of the Chief Executive, the Chief
Executive may lodge with the Board, within foureen days of the date of natification of
such termination, a requeast, in writing, that the decision of the Board be reviewed by
the Minerals Council in general meeting at a specialt general meeting convened for that
purpose and the appointment of the Chief Executive shall not be terminated if the
meeting then decides accordingly. Unless it is so decided that the appointment of the
Chiel Exceulive shali nol be terminated, the appointment of the Chief Executive shall
he terminated at the conclusion of the meeting. If a wriften request to review the
termination of the Chief Executive's appointment ks not received by the Board within
fourteen days of the date of the notification of such termination, the appointment of the
Chief Executive shall thereupon be terminated.,

Subiject to the direction and contrel of the Board, it shall ke the duty of the Chief
Executive;

a. 1o keep or cause fo be kept the register of members for which provision is
made in Adicle 21;

b. to keep or cause fo be kept the records and accounts for which provision is
made in Article 75;

. to keep or cause to be kept the minules and records for which provision is
made in Aricle 82

d. o compile annually or at such other interval as the Board may decide, a report
on the aclivities of the Minerals Councl, for the infonmation of its members;
and

g. to pedonm such other duties and funclions as may be entrusted o the Chief
Executive by these Artictes or by the Board in accordance with the terms and
conditions of the Chief Executive's appointrent.

SUBSCRIPTIONS

71,

T2

The aggregate subscriptions payable for each financizl year by each class of
memkbers established in tarms of Article & shall be determinaed by the Board from time
fo time. Such aggregate subsceripiions shall be allocated amongst the members of
each particular class by the principal commitlee established in terms of Article 37 to
deal with matters concoming each clagss or in the absence of such a comimittes, by
the Board. The subscriptions payable by ordinary members in respect of cach
financial year shail he paid in advance or in arrear at such time of times or in such
amcunt or ameunts as the Board in its discretion may decids, An ordinary member
admitted afler the commencement of a financial year shall pay as a subscription for
such year such amaount, nat exceeding the subscription that would have been payable
by such member for the whele year, as ithe Board may decide.

Within thirty days of the date of any notice, inwriting, from the Chiel Executive giving
the amaount of any subscription due by any ordinary memboer and the date on which
suwch subscription is payable, the ordinary member concerned may lodge with the
Chief Executive a request, in writing, that the basis on which such subscription has
keen calculated andfor the amount of such subseription be reviewed by the Minerals
Couneil, in general meeting. Such a requast, if lodged within the pericd prescribed by
this Article but not otherwise, shall be considered at the nexd annnal general meeting
of the Minerals Councll or, If the Board so decides, at a speciat general meeting of
the Minerals Councif convened for the purpose; and the meeting shall then either
confirm or determine anew the basis on which the subscription concerned shall be
fixed andfor ihe amount of the subseriplion which the ordinary membor concerned
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shal be required lo pay, as the case may be. Any decision taken by the Minerals
Council, \n general meefing, in terms of this Arlicke, shall be final in respect of the
subscription which iz the subject of such decision.

Mo subscription shall be payable by honorary members.

FINANCIAL YEAR, FUNDS AND ACCOUNTS

74,

7o,

78,

7i.

7.

Fih

&l

The financial year of the Minerals Council shall be the period from 1 January {o 31
Decembaer.

A record shalt be kept of the subscriptions, if any, due by cach imember of the
Mineraks Council and the pericds to which such subscriptions relate as also the
subscriptions paid by each such member and the pericds to which such payments
relale. Proper accounts shall be kept of all moneys received and expended by the
Minerats Council, of all the matters in respect of which such receips and expercliture
take place and of the assets, eredits and balances of the Minerals Council,

All moneys received by the Minerals Council, frem time to time, shall be banked
in the nama of the Minerals Council, within seven ordinary Business days of
receipt, with such hank as the Board shall, from time to time, appoink.

All cheques and other negatiable instruments drawn in the name of the Minerals
Councit shall be signed by ane of more emplovees of the Minerals Couneil duly
appointed for the purpose either by the Board or by such emplayee or employees
of the Minerals Council as the Board shall decide.

All expenditure incurred by or on behalf of the Minerals Council shall be duly
authorized by the Board or a principal committes as the case may be, acting in terms
of the powers conferred upon such committee by these Adicles, or by the Chief
Lxecutive of such other employee of the Minerals Councll, acting in terms of such
authority as shall have been conferred upon the Chief Executive or sech other
cmployee by any of such committaes.

Ay profils or gaing which may accrug to the Minerals Council shall net be
distributed to any person but shall be emploved solely for the purpose of
investment or far the carrying out of the Minerals Council's obiects.

The Minerals Couneil's accounts shall be audited annually and repored upon by the
auditor or auditers appointed in leims of Arlicle 81,

AUDITORS

&1

An auditor or auditors shall be appointed to the Mineralz Council at each annual
general meeting, when the remuneration for the past year's audit shall also be fixed:
provided that, if so authortzed by resolation of the meeting, such remuneration may
be fixed by the Board. The auditor or auditors appointed at each annual genaral
meeting shall held office until the next annual general mesting, when such auditor or
auditors shall retire, but shall be eligible for re-appointment. Casual vacancies in the
office of auditor shall be filled by the Board and any person so appointed shall

hold office until the next annual general meeting, when such persen shall refive, but
shall ba cligible for re-appointment,
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MINUTES AMD RECORDS

82, Minutes shall be kept of proceedings of general meetings of the Minerals Council
and of the meelings of the Board and the principal commillees of the Minerals
Council, as also records of the correspondence and transactions of the Minerals
Council.

PROCEEDINGS

B3. Al legal or other proceedings by or against the Minerals Council shall be
instituted, conducted or defended in iis name.

PROPERTY

84, All movable properly belonging to or acquired by the Mincrals Council shall vest in
the Minerals Council and all irmovable property belonging to or acquired by the

Minerals Council shall be registered in its name,

SIGNATURE OF DOCUMENTS

g4,

All powers of attorney, bonds, deeds and other similar instrurments shall be signed
and executed on behalf of the Minerals Council by such director or directors of the
Board or by such empioyee or employeas of the Minerals Councit as the Board shall
decide, provided that any such instrument which may be signed and executed on
behalf of the Minerats Council by a principai commitee in pursuance of the powers
cotferred in terms of these Aricles on any such principal committee may be signed
and executed by such member or members of the principal committee concemed
and by such employee or employees of the Minarals Council as the principal
cominites concerned shall decide.

NOTICES

26,

a2y,

Any nolice, written notification or document required by these Articles to be given
or sent to any member shall be deamed fo have been given or sent if it has baen
delivered, by hand, at such mamber's registered address, has been sent through
the post addressed to such member at the member's regislered address or has
been alectronically sent to such members e-mail address and writlen {including
electronic) proof of receipt has been provided to the Minerals Council. The date on
which any such notice, written notification or decument is so delivered, is so posted
or is 50 electronicaily sent shall be deemed to be the date on which it was given or
sent.

The notice convening any general mesting of the Minerals Council shall state the
date, thne and place of the mesting and the general nalure of the business o be
transacied, provided that, in the case of a nofice convening a special goneral meeting
at which any amendment or alteration of or any addition to these Alicles is to be
considered, the notice shall be accompanied by a copy of the proposed amendment,
alteration or addition,

INDEMNITY

28,

The ofMice-bearers and employees of the Minerals Council shall be indemnified by
the Minerals Council against all cosls, losses and expenses they may incur or
become lizble to by reason of any contract entered into or acl or deed done by them
in their capacity as such or in any way in the discharge of their duties.
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ALTERATION OF ARTICLES

a4,

These Aricles shall not be amended, allered or added to excopl by resulution of a
majarify of not less than hwo-thirds of the representatives of ordinary members
present and entitled {o vole at a special general mesting of the Minerals Council
called for that purpose, of which at least fourteen days’ notice, it wiiting, has been
given by the Chief Executive to each member,

Lpon any such alteration, amendment or addition being made in terms of this Article,
the same shall be deemed to be incorporated in and form par of these Aricles, in
the same manner in all respects as though originally inserted herein, and shall be
binding upon all members of the Minerals Council without any further act of assent
thareto, subject, however, to the provisions of the Labour Relations Act, No, 66 of
1995, or any law in substitufion thereol.

WINDING UP

ao.

Subject to the provisions of the Labour Relations Act, No. 66 of 1995, or any law in
substitution ihereof and any order of the Labour Count, the Minerals Council shall be
wound up if, at a special general meeting of the Minerails Council of which at least
thily days' notice, in writing, has been given by the Chiel Executive to each member
and at which voting has taken place by ballot, a resolution to wind up the Minerals
L-ouncil has been passed by a majority of twe-thirds of the representatives of ordinary
members prasent and entitled 1o vote, Upon the passing of such a resolution, the
liguidator or liquidators shall, subject to any order of the Labour Courd, realize the
assets of the Minerals Council, in such manner as deemed fif, liguidate the dekts and
liabiliies of the Minerals Council and distribute any surplus asseis to—

a.  another entity approved by the Comimissioner for the South African Revenuea
Service in terms of section 30B of the ncome Tax Act:

b.  apublic benefit organisation approved in terms of section 30 of the Income Tax
At

c.  aninshtution, board or bady which is exempt from tax under section 10{1 Al (D
of the fnceme Tax Acl; or

d.  the government of the Republic of Snuth Affica in the national, provincial
or local sphere.

COMPLIANCE WITH INCOME TAX ACT

a9t

In compliance with section 30B(2KbL) of the Income Tax Act, Act No. 58 of 1962, -

a.  subslantially the whole of the Minerals Council's funding must be darived fram
itz annual ar olhear long term members;

b.  the Board must submil any amerndment of this constitution to the Commissioner
for the South African Revenue Service within 30 days of such amendment
having been approved by the Registrar of Labour Relations, as contemplated in
the Labour Relations Act, Act No. 88 of 1995;

c.  the Minerals Council must comply with any reporting requiremeants determined
by the Commissioner for the South African Revenue Setvice from time to time:
and

d.  the Minerals Council may not knowingly becoms a party to, of knowingly permit
ilself to be used as part of, an impermissible avoidance arrangement as
contemplated in Fart 114 of Chapter [ll, or a transaction, operation or scheme
contempiated in section 103{5), of the Income Tax Ack.
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FOR IMMEDIATE RELEASE
TO ALL MEDIA | 14 MAY 2015

MEDIA STATEMENT

- The Chamber of Mines and its m embers are fully commitied to the growth and
fransfonmation of fhe South African mining indushy. Uespite turbulent global

conditions, the South African mining industry {specifically Chamber members), has
made significant progress on all elements of the Mining Charter - including rneeting
and exveeding the ownership farget. The. Chamber and its reembers are commitiad
to building lhe mining indistry and helping fo achieve the stratedic ohjosiives of the
National Dovelopment Plan. '

'The MIGDETT Principals were called af [afe notice to a meeting at the DMR in -

Pretoria on 14 May 2015, to consider, ivter aka, the DMRs Mining Chartter audit
process, the viabitlty challenges facing large parts of the mining sector and the
relevant potential job losses and the Project Fhakisa process.

At the Tast M]GDEH rreeling held on 31 March 2015, the Ministor announced that
the purties had agread to ointly approach the courts for a declaratory order to clewr
up differences of nferprefution on the ownetship element of the Mining Charter. In
the interirn the parties also agreed not fo release the UMR's ownership dafa pending
the outcome of the declaratory order process, The Chamber dself cormmitted not fo
relesse ils ownership data, compiled by indepeadent vredible external companies, to
remain faithful to the agreed declaratory order process, The legal teams of boih the
DMR and Chamber have been meeting o progress the dectaraiory order process.

At the urgent MIGUEIT Principals meeting on 14 May 2015 the DMR and
staxeholders has insisted on releasing the findings of their DMR Mining Charter
repoit, including the ownership section. This is cenfrary fo the agreement reached in
the last MIGDETT meeting on the non-reiease of ownership data. The resulfts
J—Dreqemed—hyt the-DMR show both. simple.apd-employmeniweinhted averages The..

B

DMR has emphasized Mining Charier definitional interpretafions, such as the
rmeeaningfid economic paricipation of - historieslly disadvantaged Soulh Africans,

CONNCHE OF TEE CHAMESA; B Take [Pras|dend), Ms KT Kwoyama (Whiee Mresident), o 1 igge (Wea Presidert),
M Baym, - bt Cetizans, ¥ Gunne, - Brans, N Frorersn, T Gocdzoa, CEMD, & ¢ ele, HSoiland, kG Houston, B Magas, M Yoazime,
- T tAkhweangz, ¥ Mkhwanad(D?l, D %atlog, B Fosdbe, 3500, L4 Nknd, [ 0 kere, O Frteessn, 5 2hI0, W Pleaz as,
W Pretois, A Sanpgu, MP 52, B ik, P Sleeckemp, 5 Venkaekrishnz .
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which undermine the measurement of the progress made. The Chamber and' its
mermbers do not agree with this DMR interpretation, which suggests that onby-20%

{fon a weighfed basis} of mining right holders have met fhe definifion 10 terms of
meaningiul economic patticipation.

Noverlheless, on the basis of the [JMR releasing ifs report - we have no oplion but to
make sure that the correct facts, based on owr inforpretalion «re on the 1able, Zascd
on incependently comploted research covering 85% of the value of the mining seclor,
(work completed by Rand Merchant Bank, and audit firn SizweGobodoNisaluba with
the Chamber), the mining sector has achieved a weighted ownership target of 38.5%,
which significantly excoeds the 26% targeled level and detnonstrated meaningful
ceohoric participation oy HIOSAs.

We note the diffierences n the UIMR repart which seeks to cast the industry as not
hd‘ﬂng met its obligations. The DMR states that B0% of the companics achioved the

" 6% target on an employment weighted hasis with an average of 37.5% [ID3A
cwnemhm Flowewver, the DMR in its own mterpmtannn of meaningful econamic
patticipation is now of the view that mining companies have to not orly do narow
based empowenment ransactions, but have to alse include community and employee
ownsrship schemes, which they say en a weighled hasis that only 20% of the
transactions comply. The Chamber does not share this interpretatian and is firmiy of
the viow fhat 100% of Chamber membars have achieved the 26% ownership farget.
Thesea interpretational differcnocs Is the reason why a doclaratary order process is
necossary (snd was agreed between the stakeholders) in order o provide certainty
oh the masfer. This in addition to the centinuing consequences limitatian.

On the challenges tacing the mining sector the stakeholders briefly discussed the

. viahility risks facing the gold, platinum and coal scciors, and the potential job losses
i these sectors. The stakeholders discussed ihe matter and agreed hat all fogal

processes st nould be followed by companies. The Chamber did not sgree to any
MIGIIESTT task ieam regarding job losses, The Chamber urges alf stakeheolders o
slay $heir role in managing the viability crisig, to reduce cust pressures and IU
ranage the viability challenges the sector is facing.

The Chamber states unequivocally that it is upheppy with the rushed MIGDETT
process on the DIR's Mining Chafter Progress report. The Chamber has not basn
given the opportunity to preperly interrogate the DMR's Progress Repart and has not
sven been given a copy of the rspart. The MIGDETT process has been rushed and
does nob adequately caver thae key orirciples of faimess, transparency and effective

SRR TS o e e e

stakeholder engagement, which are the traditional halmarks of tae MIGDETT
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pracess. What the Chamber has-scen is a truncated presentation — and this was afso
- not shared with the Chamber in clacironic or hard copy format

It i= important to highlight that the Chamber will contibue to engage governmetit on
all issues that are inhibiting the growth and transtormation af the mining sector,
Howeover, for the govemnment to he shifting the goal posts mid-stream and for
stakeholders 1o cenfinue to incortectly accuse the industry of non-cumpliance is both S
darmaging to frust and investment 1 the mining sector. A

TR RRTL . :

The Chamber will be halding a media conference at 11h00, Johannesburg
Counfry Club, Auckland Park oni 15 Way 2015,

©ENDS ' .
izsued hy: The Chamber of Mines of South Africa

For enquiries contact Zingaphi Matanzima en 082 Y65 3940
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CIHAWEBER OF MINES CALCULATES BROAD BASKD UDSA OWNERSLIE OF 38% and
MEANINGEUL ECONOMIC VALUE TRANSFER OF K152 BN

The Chumlwer o Mmes (Chambur) end iis members, releass findings o 2 comprehersive repart whish
Zemonsiatss the meanisgfl suomemic prdicipstine of BDSAs = the Sowh Alfen minmg indastry
as puer the ownerzhip ciement of the Iiomp Charter. 1L is 3o sgpreprting of eooypioy o fomuiion beged
cn 1R submissions As at 31 Decerabor 2014, Given the significance of this milestone which sets i
2% HDSA owosrshin teogel, the Chember has enpaped e serélss of industry esqparis

- BiwweNisanhatiobodn (SHIG) aeditiug S and Hand Merchant Haok (A8 crrpozats ficarce. The

arpalyafs represenls The mejority of the Chamber membemsbip wad also captones a sgnifeast pootiocsof
the South ATiiean riming frdusiey (400 — 20%: based on BEE ussotions, valte aad volumes]).

Althougl it 35 2 calenlating at el 2014, the rnaiysis kas captoed the owrersil cowplisne: B olaion
> aizset leve]l mining dghty’ compliaocs cver the last L2 years, e remsts below demaoashsee tha e

industr has et and ezcesded 1he vereeslip tacget of 26% LLSA. by 2014 wnd hes transfimed.

sipmidieaet vahe to HDSAg despits fhe sipaificant challenges posed Ty the 2088 Wodd Tluancdsl Orisis
and the subsecienl bear markel for commeditivs, Le addition, mearinglal cooncmie neriicpation of
TTSAs hay onetired Witk & brosd based idectifiable benvildaries agd cesll Howicg to HOEA
bemeiinies. This domenstates the indosmy’s commitinest r translorralion and the spint of the

hining Charler The hiphlights are:

= Since the commencement of the precess of trensformainng n the mining industry, meaningfiz]
aconumic smpovennent podicipation by 1D 394 has Boem 38% on averape, hasad oo the Cheamber
vEMines cotlation. This is above the Mining Charter 26% HDSA swnership Lage: by 2014

R The various scciors of the Sonth Afiicat mining foustcy have simik=ly sl wet or eieceded the
DA owomeslip tgeiz — POM sl 38,096, Gold =8 27.3%, Coal et 4725, Danonds a2 265.0%,
Tion Ore at 35.7%, Muaogsnese Cre al 42.2% and Chrome at 35.1%.

W The enmpouitios of Wengfable FOSA Seneldaries in be mdstry that Las bepefead throagh
awmershiz, Both drectly and indizeedly, 1= 63%% BLEL eutiepencurd (446 DEE companies), 220
vorrmmities (5.9 waitlfon HDSA L and 1594 cmplovess (210 disand TREAL),

i The I e Interpretasion of e Charler is1kot tle definiboe of menoiasfal economds paticipaton
has Lo fnelnde A1 Hves heseSeley caeporizs to be cruniant (1hfs Inhrpes scien 23 not shered by
the Chammber). Dased on (b company e waiion wo hivs iecaived, we found that the propotion
af rappanizs that ave 22 three catepnrivs vreseod, Le, BEE cnlreprauesis, com mraties aud TEGPs
im their FIIHA, empeweiwelt srches represent & i of 43 % of the 54 Miring Industry,

Thguen 1= -Portion of swnrship efwling Irlosty Sansrmmd to 3105 Loubelled rnlitles up b 2014
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8 (ver the 12 yueer pesod, Biviciands of @ mimnm of E47 hitkon were paid 10 1L28A heneiiciares,
represeatingg 10.6% of the ulsl 'ouupary® dividends paid® aver the period. Thisis &1 tue with the
slupad TTOSA ovmership taget frem 15% Ly (200810 2684 by 201 4 and feicly repesenis the avaiags
crver the pasiod, Hoalse does mot Tnie hnlo acostut [reiis [oen asset 372 1es over the patiod and slamicl
be copsitcred agiust a backayound whers wemy sheedwlders diring fhie peiad did wot zeueivs

Aividends,
W IPE tmsactions with an initil velie of 116 hillien were implemented vee the perind. Thass

[rumsactinms crsaisd wat Talkie of aroued 1159 hilion (+207YE) ever e sace periad. The net valc
(witer dedustivg debt from (s zssctvalues) creatsd for T84 cortrolled entiiss epreneivicd 26%
of (e vakis {EEIIDA miltipks nagis) of the enties induslsy at Decsnber 2014,

% Tinwever, Dazcd oo o deoigh-thecyols low znd Bigh waluetion of usse®s, the nel value cressd
upresents berwean LS5 {+200%6) end P2HILn {1444%5) or Z5% tn §6%5 of tle epfirs inausicy
value [L#TTT2A eitiple Logis), rezpoutively.

Fgiress Erlangtirn of wsle reeted i ceaing U reonuink: p; ricipation of HsA
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juw poinl iu the commedifies eyele. Koy lessons ieerni inehade
8 Miarket valstiliy hes fuparted valus ceaticn. Undsstylug Simil g stoemres depended wu rising
commeity prices o sesuli n value cresiion for beueficimss. '
B Lock-in provisians huve prevestod bepefieiaries fow wlneiup value crented during the pealr al
the wysle, Lask of diversifcalion is an inkereri sk 711 BL trangacrions.
- ¥ TFacildtaHom Jeparlen iu epmuring sustaiazals transaiion sz, venduor Zonding, fee dhures,
snitduni guammstesd cash uws. T eenting BRE rsusasiivns 2 ikc heigar of the
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Thor ot ¥ has ackieved BEL awpes ship of 37.7% {22 8% BES entzpreneass, L0283 enmunities
aad 4.2 EROPs) weiglis] bosed an value wf fus prsels, The owmemzsip sinchna hae Reachied &%
TR crivspeoncuss, 54 comanadtios ol 11%: H5CIEs, wnt an estimited T siilieo fidrideet, W
ternd of wn'umes weighling (Prodncticn aud tevesae), tie nduslry bis a=hivved BRI ovmertip
lews] ol 18.8% (36.5% REH cnrepremons, $.1% vwoumneilies awd 545 BEOPe) The wiewsiis
b b T 63% BRE antrepmnears, 22 % commaifics so LI ESIPL Lhe indosiof s vl
2t volie of hetween 3153 320 million and B 257 018 millien wepraseafing a celum. uf betwern
200P% w4443, T ndditen, meut of the sutuzs have i auly met Fol alen excselel G P5%

inier e, pliant oe regurement,

Thi T sectn: hae aciiewss FRE owoershis of 30.5% (1A% LER emzeprmne, TH0%
enugamitics and 2 0% ESOTH) weightes lised oz valos, The oweenhip sivense Tias henefiled
A WL enlresrenenm, 463 communirics and 3% BRUFS, md an raburated 1 T4 493 mdid dials,
T terms of yulumes Weipcd, the mulusny bas sddeved = TER cowmecrliip o€ 35000 (15 8% HEE
roloepustenn, 15, 5% ommenitis o 165 EB0VE). The renerahip stnacioes s eavaed 32%
LEE efiepienen;s, 114 coomoniiles and T FuiiFs, The PO seofor baw 2 sulad vet valns of
Letwcen B 43 442 millio ewd & 65 05 million wpraakinga chamze o betvees 100% and E15%0.

Tia.

"o (old azeior hos nodevst AEE cenership of ZRAW (3R.6%0 BER cufioproear, 0.5%
commnaitiss and O 284 BHCIPs) weighted besed op vales. The wenmip stnschrs has berefil
3% BEE enloprercans, 1% comemmities and 520 BT, sl an esfimaied 135 105 bdividnzls,
Tn lermes of %edames wrightad, fae dusty aeg aslieved s DER owmershiy of 20.0% (1839 BER
TR NELE, 10 comaiiies snd 7.53% HHOPE). The ramerhis eiactnes hes Ioneiitad §19%
TRE retesrenmrs, 6% conitdties i 27 US0F:. The Oeld seeiunlas & et uzlue of belwesn
W7 182 million and T, 92 267 williuw eprosenling @ chenpe of Lietwsn 51% anil 2054,

" Cya]

The Coil ot Tam siemnd BEE owmiihis of 4395 (320% DEE eotepreiens, S39%
e nies end 6200 BR0P) meighled easd on waloe. ‘The owzesship fmucbire has. bepefilsd
913 Rk cnbbpronmury, 1% commemilies sod 149 B304, nd o cgtinates T 752 I indiadnal s,
I 1oy.ma ot wolvmes weig e, the induets has ahicvsd o BER e ship of £72% {17209 HEH,
crtrzprenea s, 6.2% semmzices qud 9,0% ESOTR). Tiwr ownesbip Sncloss fis Leuctted Gl
HEE solrspremaizs, 129 commaritie and 19% E5LVe The Croral gesber L s ues s of belwsen
24 00 fllipic s B 45 512 rnillige vepreseudio rchitng of hetwesn 1R9% wmed 1079,

Dizwonds

T IFenmz sseter hus relveved GEE cwmerskip of 25.0% (4.4% HER entrooneneirs, 11.4%
TR . 16 088 EROMPE) weidited Sased on vitee, The memenship stroclis: las Lensfited
7% BEE eatremreneis, 13% commaniins @d, 38% K0TS, rnd an mpdtmaled 114 553 {pdiiduals.
I b of el weighied, O jndustoy Ims achizved 8 3YE ovmenliy of 200% (5.1 BEE
entrenzsorpe, I0,2% cammondlies g LIL7% HSOFs), The awmendhip stniebirs hes benafied 209
BET wshayproncirs, 6% roowirinities wid 4% B30Fz The Thizoad sector bes g et esles i
Tdwien B 616 milion vod 2.5 290 million mrrese ding b cem g o bt - 5% wud TRIW

Trou ave

The Tram (s sestor b sckieved DEFH owassgiip of 38.3% (2440% DER eptepronenms, 0%
oA amd T HSCFE) weighted based nn vadie, The ovemeribop seommrs hes beoelit
£ DET ukap iy, L5 conuenitieg and &% FROVE, and #v eafimated 1 482 165 Inlividvais,
9 e of volnne weigklsd, fac jndusiy has achieyed = HIE winerrhip af 35 7% (2.9 BEH
relmeprenag, 103 cometnRies el Zug EG0PE). The veenbeship sl s bonefied tdte
J5FF. colprenears, 29% communiliss dnd T BSOLs. The o Ore aslor Lzt 2 net vadae of
lheteeen B 94 220 i lisnand K 115 330 midnnn tl:;m::srwﬁnga chiae ot bateeen 423310 and 5054%.

Manpanese s

“he Mumusnese O sedlor s achiswesl BEE oo ship of 50.5% {395% BEE Enbaprenencs,
15.9%5 Uz amniier b 00% HEC) weighred hassd oo valos loe cwnemhip goictins has
b pefted 67 WEE eotrprencurs, 33% commaniiies aod M6 H0Ps, wal im efimaed 411 512
judividials, Tr berme of volooe welghted, T indushy Taa mohieved n BER crwnesship of 4239
{31.2% LIE eatreprensure, 1189 commniitics aml 0.5 ESODRSY, The opmerhip simenre has
emeDted T4 SHE en'teprensm, 260 ommmuniiics and I BEOFs. The Mimgauese Uye seclor
lig o et valne of hetween B.—636 millicen and B8 289 mlliv, repees=niing 2 chruge of bebvesa -
L00%% and 100,

Chrrme

" The Dhaome setor L actgeved BRE cvafézshil'l of 7% 1% (15.9%"1'3_'3]3 CTEpEneUE, Tl

sramirrifies and 579 FEOE weighted brsed oz v, the oveosrdilp stracters hue bepedied
5%, PEE eclrmrenous, 159 vowmanities s 133 RI0OPs gl pn estingzed AS4 594 Individimds,
T terms of wolvzoy weishted, G Duduatry bas achizved = SER wancrshiy nt 35.1% (2223 BTk
ertreprenenzs, 10.5% communiting and 4.2 BSGRG, Whe cwosrship sTochre bes benfited G854
BED ectrepreacims, 31% coganunites aud 199 B50We. The Chrore seetor lus » aet valas of
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MINERALS COUNCIL SOUTH AFRICA
WRITTEN REFRESENTATIONS ON THE DRAFT MINING CHARTER 2018

4 EXECUTIVE SUMMARY

The Minerals Councll Scuth Africa ("MCSA") thanks the Honourable Minister of Mineral Resaurces
{"Minjster") Gwade Mantashe, for the cpportunity to submit wrtten representations on the draft Broad-
Bazed Socio-Econemic Empowerment Charer for the Mining and Minerals Industry 2018 ("draft 2018
Charter").

MC54 is committed o transfomation of the mining sector in Sauth Africa ant believes that this shoold
be implemented in accordance with the imperatives of job creation, economic growlh, competitiveness
and social uplifiment and develepment, MCRA, as one of ihe key slakehalders in the mining industry,
regards a transfarmed, growing and competitive mining sector as a significant catalys! for South Africs’s
social und economic develepment and critical for the realisation of the admirable goals of the Mational
Deovelopment Plan, This will anly be realised thresgh a minerals pelicy framework, including the Mining
Charter, which provides the required certainty and a context canducive fo commereially sustainable
operations and capilal investment, as well a5 one that is consistent in all regpects with provisions of the
country's lepislation. MOSA sccordingly males the represeniations comtained in this submissian in a
spirit of promcting the attainment of national social and economic interests through a thriving mining
industry and, thereby, attainment of the nobie agpirations and objectivas of the Mineral and Petroleum
Resources Development Act, 2002 ("MPREA".

MCS5A believes that a cantinuation of & charter-based appreach fo transformation 8 necesszary to
continue to redre=s historical legacies and help unite cur society and rebuwild the counkry, The
transfarmation and empowerment geals outlined in the Mining Charter should ulimately seek to
facilitate the growih and development of the industry, in otder to aohieve these objectives, the concept
of shared benefits for all stakeholders and inclusive growth, as outlined in the National Develspmeant
Flan, should be & central feature in the fina! Mining Charter.

MCEA recoghises and acknowlaedges that this draft 2018 Charter is 3 material advancement on the
Reviewed Mining Charter 2017 ard the MCSA particularly welcomes the foflowing provisions that will
contribute materially towards the realisation of a trensformed, growing and competitive mining secior)

« Increase of Historical Disadvantaged Scuth Africans ("HDSA"/Black sharchalding from 28% o
30%: far mew mining rights,

«  TRecognition of histarical transactions;

+  Less restrictive beneficiation off-set= or Equity Equivalent provisions;

« Longer transition pericds under the Inclusive Procurement element;

+  The objaectives and targets under the Employment Equity element;

= The 5% leviable amount target under the Human Resource Developmeant element;

¢« The 70% target for Research and Development to be spant in Sauth Africa,

« A focus on identified developmental needs of communitiies as opposed to only projects linked to
[ntegrated Development Plans [ IDPs") in the Social and Labour Plans {"SLFPs") under the Mine
Cormntunity Development element;

« The greater transparency relating to the dizclosure of approved SLPs and the call for collaboration
on projects to maximize socic-economic impact; and

s  The obiectives under the Holsing and Living Conditions element.
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MCSA further acknowledges and welcomes the removal of the following provisions that would have
detracied from transforrmation, growth and compelilivenass of the mindng seclor:

s Mining Transformation & Development Agehoy ("MTDA" and its apprepriation of 40% of the skills
funds and 1% of revence from local sales of muttinationals;

¢« Therequirement for 50%+1 black person shareholding for prospecting rights;

»  The Sustainable Development element, and s provisions, as this is adequately dealt with in other
leqgislation such as the Naticnal Enviranmenlal Manapement Act, the Ming Health and Safety Act,
amongst cthers; and

»  Mine Community Developmant and Human Resource Develapment being "ring fenced” elements
requiring 100% complisnee at all imes.

Wihilzt the MCSA acknowledges that the provisions above significantly improve the balance amang the
objectivas of transformation, econamic growlh and competitiveness, the MCSA highlights the following
provisions that it belicves will hinder achievement of the underlying obiectives of the draft 2(M8 Chader,

+ Free caried interest {*FCHF and the trickle dividend of 1% of Earnings Before Interest Taxes
Depreciation and Amortisation {"EBITDA" on new rights.

The introduction of FCl is a policy choice, which MCSA submits should be weighed against the critical
necd for employment creation that can only be gchisved through the stimulation of irvestment and
growth within the seclor. The inclusion of the FCI provisien will thwart this fundamental objective of the
draft 2018 Charter as it will significantiy raise investment hurdle rates. The higher the investment hurdle
rate the fewer lhe number of mining peojects that will proceed, thereiyy hindering prospects of jab
creation. Higher hurdle rates mean that marginal projects will mast kkely fai to attract the required
capital investment. It is eritical to nota that in South Afriea's relatively mature mintng industry, most new
projects in Scuth Africa are argingl froem a commercial imvesiment perspective, A passible selution fo
the FCl policy issus can be found in several African mining jurisdictions. Many African mining
jurisdictions impose some form of FCI rule or legiskation, haowever, these countries de so as part of their
total taxation packaae which they sl try to keap competitive, However, congideration showld also e
givan to the fact that, in South Africa’s case, tha FCI on new rights is being proposed in an cnviranment
wheare {he mining sector already faces significant taxation, royalties and other levies. As such, it is of
graye concern that the inclusion of the FCI and a trickle dividend to seme sharehalders will malerially
darmpen investor appetite and will result in lower investment and further job losses in the sector therzhy
impeding Ehe realisation of the fundamental ochjectives of the draft 2018 Charler.

The MCSA respectiully propases a Sommunity and Labour Development Fund {"CLOF") appreach, for
the bencfit of mine employees and communities, Contributions to a CLDF are proposed in liew of [a
portion ofy Cwnership for qualifying mine employees and mine communities in respect of new mining
rights. The proposal envisages that new mining right halders wili contrbute to a CLOF, with government
matching such contributions, In arder to achisve Ihese fundamental objectives, &l stakeholders in fhe
mining industry {government, labour, business and communities) must be cognisant of the imperative
for well-managed investment into mining community development. From historical research canducted,
this will only wark f government esiablishes a proper strategy and milestane plan o improve Lhe
capacity and capability of local government to ensure delivery of community development in mining
HAlEREE,

s« Top-up to 30% an existing mining rights.

Of pnmary concern is that this provisien undermines and conflicis with the Suprame Coud judgmeant on
the recognition of historical transactions {"the Judgment™)!. The draft 2018 Charter cannct change the
conditions of an existing mining tight and retrospectively apply new ownearship comeepts o agresments

T fhe Chamber of Minas of Soufh Afnca v Minisier of Mineral Resowmrces & Analner f2018] 2 AILSA 391 {GF).
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reached bebhaveen the Department of Mineral Reasources ("DMR"] and mining companies aver the past
f4-years since the MPRIDA came into affect, or earkier,

s The empowerment requirements for renewals and conversions on exisiing mining righls.

An additional concern of the MCSA is that this provizion is alsc in conflict with the MPRDA and the
Judgment, In this regard, renewals are dealt with in 524 of the MPRDA in 2 manner different {o new
applications in terms of 5522 and 23. The requirements in s524{1) and (2] for renewals do not inslude
new ragquirement s retating to empowesrment. The exciusion of renewals also conflicls with the Judgment,
because ance a right is granted or converted the halder is not ohliged to restors the empowerment
percentage. The draft 2018 Charter should not contradict the MPRDA, other legislation, inchiding the
Campanies Act, 2008, or conflict with the Judgment on the recegnition of historical transactions.

¢  The applicability of the draft 2018 Charter ko prospecting right holders.

The MCEA respecifully submits Fhat this prevision will inhibit the encouragement of sorely needed
prospacting investmant and will impact on further job creation within the secter. This would be making
investments Unattractive, as s already demaonstrated in South Africa’s dismal greanfields prospecting
perormance. 1The applicants for, or holders of, proepecting nights are mainly venture capital funded
exploraticn companies, which have no income siream. Rather, it is preferable that government atlempt
to reduce red-tape regarding greenfields prospecting o be instrumental in cpening the country for a
prospecling boom. Only when viahle and bankable potential projects are identified, and an apnlication
iz made for a mining right, should the Mining Charter apply.

s The applicability of the draft 2018 Charter 1o Junior and Emerging Miners.

The “one size fits all" approach to the draft 2018 Charter and MPRDA is not wiable for the vanous
cormpaenants that make up the mining vatue chain, [bis fully acknowledged that the eaily stages are
entry points for smaller BEE entities and they should not be required to comply with the same Charter
requirements that apply to large scale multi-national compardes. It is vital that the provisions of e draft
2018 Charter work to stimulate and encourage growth in this sector of the industry and, in order to
achieve this objectrve, the MCEA respectully requests that Jupiar and Fmerging Mingrs ke affardead
exemplions from full compliance with the Charter.

» The loeal content and varification requiremients for mining goods.

The MCSA fully supports @nd looks forward to collaborating with government, both the DMR and 1he
Department of Trade and Industry {*dti"}, in finding soluticns for the waning manufacturing sector. Local
manufacturing is critical as it will create the much-needed jobs and economic growth for the country, a
fundamental objective of the draft 2018 Charter. Howevsr, in order to realise these objectives, the
targets imposed need to be achievable. Local content and verification must be based on a proper
scientlic analysis of ecanomicaly viable South African manufacturing, with he support of fact based
industrial developonent ncentives from the dii. Alse, the SARS has confirmesd that it iz curmently no
capacitated to discharge the verification requirements and i1s hoping to acquire the necessary capacity
1o wverify local cootent, As such, MCSA respectfully requests and suggests that the local content
requirement and therefore the verification be separated and removed from the draft 2018 Charer until
a feasibility study is conctuded and maore realistic and achievable targets are set The MCSA also
recammends that the SAES and ather verification agencies be provided with adegquale tine 1o davelop
the verification skills and capacities required.

»  The contribution of 8,5% of annual turnover by foreign suppliers to the Mandela Mining Precinct for
research purposes.

This provision is anotner form of tax, lewy, duty or surcharge imposed on goods and senvices supplied
by forcign suppliers. |t is respectfully submitted that this provision cannot form part of the draft 2018
Charter but could only be formalised and legitimised through a meney bill, which power is vested in the
Minister of Finance. 1 is also warth noting that foreign suppliers are nat mining nght ar permit holders
and, as such, are not subject to the provisions of the MPRDA and tho Minister's jurisdiction. The MCSA
therefore respectfully requesls that this provision be removed from the draft 2018 Charier.
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= The splitting of targels and, therefare, funds away from Human Resource Development towards
Hessarch and Development.

The MCSA fully supports and promotes the requircrnent of 5% of leviable amount being confribiied by
right helders towards investing in their employees and non-employees. Youth unemployment and skills
shortages remain huge coencerns far not only the mining sactor, but the country as a whole. MC3A is
of the view that these funds would be better utilised by mining companies in addressing these significant
challenges. The splitting of the 5% of leviable amount, where 1.5% would have to be used for RE&D
purposes is therefore not conducive to addressing these challenges. The dire impact of this provision
i that R1.B — R2.1bn per annum will be taken away from employec skills develepment, youth and
unemployed people's bursaries and scholarships and other skills and training requiremeants and given
to science councils and resoarch cntities, which appams caunterintuitive 1o the fundamental chjactives
of the draft 2013 Charter. The MCSA therefore respectfully recommends that the full 5% of [eviable
amount be used for the benefit of employess and community meambers in arder to realise the objectives
in adaressing youth unemployment and skills shortages within its workferces and the surrounding local
comimunities as a whole,

M54 Renliests

The MCESA acknowledges and appreciates the complex task that the DMR and the Minister has to tackle
in its attempt to consult and censolidate mostly asymmetric views expressed by industry stakeholdars.
Whilsl the MCBA recognises that substantial progress has been made in this regard, the MG3A submits
that there remain challenges that sfill need to be addressed in the draft 2018 Charter, not only in terms
of certain content, but also the terms of understanding its new definilians, concepts and their
implicationz. |t is imperative that this iz addressed prior to finalisation and gazetling of the final 2018
Charter to cnsure that all stakeholders are cognisant of their respective roles and cbligations to ensure
that the secior achieves the stimulus required to realise the fJundamental objectives of the draft 2018
Chanter,

Te this end, the MCSA iz eager to continue engagements with all secial partners in the industry
{including labeour unions, communities and the OMR) to seek soidtions that will benefit all stakeholders
within the mining sector. The MCSA is concerned that, inthe Mining Gharfer as currently drafted, eatain
provisions are undikely to achieve the intended fransformational cutcomes, ultimately failing to deliver
on the heightened expectations created, The MCSA's key concerns have baen highlighted above,
refating mainly to the Ownership and Inclusive Procurement slements and the applicatilily of the Mining
Charter for Prospectors and Junior Minars,

The MOSA respects and understands the Minister's imperative to provide much needed cerainty in the
mining sector by expediting the finalisation of the Mining Charter. However, the pursuit of resolving the
requlatory uncerainty and providing the much-necded stimaulus in the industry nesds to be managed to
ensure that the ultimate Mining Charter strikes the balance of promoting job creatton, competitiveness,
investmeant, growlh, transformation and presperity; and boldly advances President Ramaphosa's stated
intention to attract USE100 bikon in ferelgn investment into South Africa in the next five yaars. The
MCSA is of the view tha! the current draft 2018 Charter provides a sound basis on which stekeholdors
can advance these discussions in an attempt to reach a consensus position on provisions that remain
contentious,

The MCSA would also like fo fake this appartunity to reiterate the need to establish a Mining Sector
Charter Council ("MSCC") where alb stakeholders {organised labour, communities business &
government] can meat regularly in an atternpt to recegnise and address all stakehcolders’ challenges
and concerns with the ultimate objective of apeaking with one woice, recognizsing that collaboration and
cammitment to the fundamental objectves of the final Mining Charter will bring about the neaded
change in the industry, This weuld aliow shared cwnership and respective responsibilities in delivering
on the Mining Charter. The proposal would be for the MBSO to be fasked wilh ensuring that progress
on {ransfarmation in the industry s properly mondored and tracked, and that accurate and reliable
information is meaningfully cormmunicated to all stakeholders, including local and global investors and
the Scuth African public at lamge.

i
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The MCSA alsa respectfully submits that the mining sector's lransiormation progress should be
independently werified. Al other sectors of the economy are independently veriied under the dt Revised
Codes of Good Practice (ColaP) ar Sector Codas,

it gees without 2aying that neither the MSCC ner the Independent venftcation would replace the vilal
rofe of the DMR as the ultimate regukator af the mning sector.

The: Mining Chearler should align with the dii ColGP where appropriate to drive a maore co-ordinated
transformation approach with improved consistaney aeross seclors. The CoGP are based on a
scorecard, with clear targets, measurement criteria, calculation methodalogies and achisvable poinls
for alt sub elements, This allows for appotionment of paints, target setling and progress reporting.
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2 BACKGROUND TO THE DRAFT 2{18 CHARTER

In February 2018, Minister Mantashe with the support of President [Ramaphosa resumed interachons
between the DMR and the MCSA simed at aveding liligation and at preserving and promaoting South
Africa’s mining industry. The court hearing on the Judicial Review of the 2017 Charter which was set
dowrt an 19 February 2018 was thus rendered moot pending development of a legally compliant
Mining Charter that would effectively secure transfarmation, growth and competitivenass of the seclor.

Dizcussions between the social patners stanted on the weekend of 17-18 March 2018 through a
Principals Comemittee. The Principals Commities agreed that two task teamns be established. namely
ihe Mining Charter and Transformation Task Taam {("MCTTT) and the Growdh and Competifivenass
Task Team ("GCTT"). The purpose of the task leams was to make proposals on Growlh,
Competitiveness and Transformaticn for the mining sectar in South Africa, to cross pollinate ideas
ang develap a Mining Charter that addressed both the industry’s socio-economic fransformeation
challenges and its growlh and cornpetilivenass challenges. The task teams were to recommend and
seeh acceplance of thelr proposals from the Principats Committee, which was chaired by Minister
Mantashe. The MCTTT met on 14 occasions in total and two of these meelings were combinad
meetings with the GCTT where presentations were heard from a handful of taw advisory firms, the dii
and SABS. Cnly two Principals mestings weare held and regrettably, the mid-May Principals
Committee meeting which was envisaged to resclve several of the issues that arose during the
MCTTT meetings did nat procead,

The most contentious issues were mainly under the Ownership, Proouremeant, Emterprize and
Supplier Nevelopment ("ESD"} elements and the applicahifity of the Mining Charter to Junior and
Crmerging Miners. The MCS4A welsomes the fecoonition of the need for a balance bebween
transformation objectives and encouraging mineral investment and promating & wibrant and growing
South African mining industry,

The MCEA acknowledges and appreciates the discussions and negotiations held over the prast Faw
manths with 8l industry stakeholders, logether with the Mining Chater Sumimit held on ¥-8 July 2018
where aver 1000 community members patherzd together with sacial partners to discuss the dradt 2018
Charter, The MCSA also recognises and values the considerable consullation on the part of NME,
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3 CONTRIBUTIONS MADE BY MCSA MEMBERS TO THE SOUTH AFRICAN ECONOMY

The MCSA serves e members and provides strategic support and advisory input with the aim of
promoting growih in the mining secior by encouraging investment, economic growth, creating
empleyment in the sector and ancillary service sectors and uplifting and benefiting all stakeholders
irvokied. The BMOCSA is committed to building & medermised mining indusiry that contributes positively
to zocial and economic developrnent through a strong and effective compact betwasn buainess and afl
other stakehoiders in the industry as the basis of mutual, shared success, The MCSA mambers have
committed ko a membership compact that places strong emphasis on a commitment to responsible
business practice. The MCSA and ils membears subscrnbe to modern corpotate governance grinciplas
and responsible mining and business cades. under which business is a critical partner to strengthen
the coundry's socio.economic ecosystern in cooperation with all stakeholders. An effective Wining
Cnarter should reflect key pricrities for husiness to fecus an support of social develapment without
inhikiting business from aptimising ils contribution to economic growth.

A key role of the MCSA is io facilitale interaction amang tmining empleyers and other stakeholders to
cxamine policy issues and engage in robust diafogue on the social and economic implisations for Sauth
Africa and stakeholdars in the mining sector of minerats policy choices. The organisation also acts as
a principal advocate far mining in Seuth Aftica to government, lobbying and communicating on policies
that affect all stakehclders in the mining sector. The MCSA has over 250 members that represant more
than 80% of South Afrca's mineral production and more than 85% of total emplayment in the mining
sector, The MCSA represents companies thal are big and smatl, which are imvalved in mining the full
specknum of minerals in South Afrca.

The mining industry s an impertant component of the South African economy, directly constituting 7.3%
of the Gross Domestic Product {GDP) as depicled in the chart below, and indirectly prompting
substantial econamic activily in other sectors of the economy.

Chart: Real mining GOP and mining as a % of GOP
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If the direct and indirect muttiplier efects of mining are laken into account, the mining sector helps
contribuke sbout 17% of GDP. The sector employed 462 8370 people in 2017, which squates to 6. 1% of
private nan-agricultural employment and 4.8% of toetal nen-agricultural employment. & tetal of R128
billion was paid to employces in the same year, Fieed investment from mining totalled R81 billian in
2017 which was 158% of private sector fixed investment and 9.3% af the county's total fived investment
bill for the year. The industry experted R323 hillion worth of cutput, which accounted for 27% of the
country's R, drillion export book. Inthe 200772018 fiseal year the industiy paid B7.5 billian in rayalties
and B 194 hillion i corperate taxes. The seclor also contributed K72 billion to skills development, R2
Billion to community development and had a2 significant positive contrtbution to health, education and
comrmunity development initiatives in mining areas.
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4 THE ANTICIPATED EFFECT OF THE DRAFT 2018 CHARTER ON MINERAL INVESTMENT
IN SOUTH AFRICA AND ON THE SOUTH AFRICAN ECONOMY

The Objective of Security of Tenure

In{erms of s2{g] and item 2(a} in schedule Il of the MPRDA it is an ohjective of the MPRDA to provide
for sccurity of tenure in respect of prospecting and mining operations.  Security of tenure is a
fundamental requirement for mineral invesiment as has been shown in comparative rankings of vestor
requirermentz?, Mineral security of tenure requires continuity and predictabitity bebween the different
phases of mine development, Recanl sludies have found that out ot a possible sixy factors influencing
investrreent decizions inthe mining industry, security of tenure was ranked second during the exploration
phasc and first during the mining stage® It alse features prominently n various domastic and African
best practice poblications:

¢ dentitied in the Mational Developmert Plan 2030 as one of the main interventions reguired to
addrass the major consirainés impeding accelerated growth and development of the mining sectort;

= recogrised as a critical investment consideration n the Africa Mining Vision®; and

« identified as an important factor for a "sound investimend and business ofimale” under Guiding

Frinciple VI of the Organisation for Geonomic Co-operation and Development's Guiding Principles
for Durabla Exiractive Contractss,

In order to address some of the concerns around =ecurity of tenure, 2 number of African mining
jurisdictions have introduced the concept of a stabilisation clause which protects investors against
sudden changes in the regulatory regime over the life of a project. In fact, at a media conferance
presided over by the Minister of Mineral Rescources in June this year, Mosa Mabbza, CEQ of the
Council for Geoscience, was guoted as saying™

"Coenpiand rerinineg companies cod ey on security of tenure. in effect, the Mining Charter =
offerng miners a 30-year stabifisation clauso,

We nead fo provide fong-lorm siahiily, We have lnokerd at best practice eisewters in the
world; Bolswane for insfance which provides stabilily for the 25 yeors of looncos given o
fining comparies."

The MCS5A respectfully submits that the draft 2018 Charler does not adequately give effect to s2{g} or
to item 2(a} and hence will be defrimentat o mineral investmend in South Africa and, consequently much
needed economic uplftment and job creation within the sector. The draft Charler 215 should
respectfully avoid imposing new obligations on existing righls and shauld contain & stabilisation clause
which pretecis investors against subseguent ehanges in law {or future mining charers) which seek
retrospectively to amend the terms upon which existing righls were granted,

Having said that, the MCSA is fully commitied to socio-ecenomic fransformation in the mining industry
and welzomes the propesed targets (as per the submission below) in all the elements of the Charter,

* alo ctoal, Scuth African Minerat and Fetroleum Lew, LexisMexiz, #300 (onsk [BAF, pages MPRIS — 115 11 (Seovice [ss50a 17)
and pagos Sch il = 200 5 (Senice [ssue 217,

FLnifed Matians Corfaience onClrads aud Dovalageant Best Practiees I vestnient far Develeprnent: How to atract and
Banafit frem FOIin Mining.

& National Develoomanf Plan 2630, p 147,

51 e Adrica Mining Yision was adoptod by AZican Unicen Heads of State at the Febmuzny 2009 AL summit fallowing the Ociobar

2008 meating of African Minissers espingible lor Mingral Resaurces dovelopment.

In 2007 the QECD Council at Ministenal level sdopted a resokdinn which lel bo Saulh Africa's baaoning cno of e Koy Parinors
1e Lhe QECLD, along with Brazil, Shina, hdia and Indonesia. Key patners coniribute to the DECO's work, in a sustainen anrd
comprehensive mannar, & cenlial #Mermenl of s cellabaratten |s 1he pramailon of direed and active participation of these countries
in the work of substarlive bodies ot tha Organisatinn.

T nftped e i ningrx.cominewsmarketal 23250 33 govemment-plednes-30-yearstabilisation-clausa-mining-lirenoes
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except for the Ownership etement {existing rights}. The drafl 2018 Charter cannot changes the
ownership conditions of an existing mining right and retrospectively apply new cwnership concepts to
agreements reached between the OMR and mining companies over the past 14-years,

The MCSA alzo respectfully submits that the DMR should have regard to the Tenth Schedule of the
Income Tax Act, 1962, This scheduwle, which incentivises oil and gas exploration, also sets out to create
tiscal certainty for companies embarking on il and gas activities in South Africa,

The Economics of the drafl 2018 Charter

FCl and the trickle dividend of 1% of FRITDA g proposed in thee draft 2008 Charter will raise investmant
hurcte rates and matenally darmpen investor appetitc and will result in lower investment and further job
Iosses in South Africa’s mining sector, theraby neutralising the commendabie abjectives of the draft
2018 Charter, The higher the investment hurodle rate the fewsr the number of mining projects that may
proceed. |ligher hurdle rates mean that maore marginal projects, which make up most of &l projects, are
likely not to be pursued. The fact that the FCI represent a dilution of benefits aceruing fo commerciatly-
funded cquity, fncreases both fhe hordle rafe and risk profifo of any new project. This underscores
the adverse impact of FCl on the potential for new investment.

The MC3A furthermore submits that it is also gravety cancerned abauf the possible destabilising impaac
of unfulfiled or heightened expectations created around the purporied immediate benefits onginating
from the ownership fand fres carry) prescriptions, coupled with the SLP mine community benefits. This
is against the reality of the drafl 2018 Charler's applicability only 1o new mining rghts.

The MCSA respectfully submits that the propozed &% FCI for host communities will not resalve
community development igsues, The FO1 comes in addition to the existing skills development
centributions (XY billion}, royalty contributions (R75 biflion}, corporate taxes (R19 billien) and 5L°
contributions (R2 bilion) made annceally. The MCSA implores government to ensure effective and well
capacitated local departments. In 2017, lecal governmeants refurned B5S3 billion in unspent funds to the
Mational Treasury. In March 2018, Cooperative Governance and Traditional Affairs Minister Aweali
Mkhize, announced that he would be deploying technical capacity experts who would provide support
to mumicipalities in their core functions. This afler the Ministry identified fhat 31% of the couniry's
municipalities were dysfunctional, while 31% were almost dysfunctional. Only 7% of municipalities were
well funclioning and 31% were reasonably functional® Thiz should not be the caze when there are
sigrificant capital projects and operational neads that aughd (o mprowve the lives of the paople of South
Africa.

As discussed above, the FCIprovision will thwiart (his fundamerstal objecthee of the draft 2008 Chartar
ag it will signiticantly raise investment hurdle rates thereby impacting negatively en job creation. All
stakehaldors in the South African mining industry recosnise the imparative of atiracting substantial new
investment 1o secure growth and thersby continue contributing to national and lecal economiss and
sccial development. Of concern to the MCSA is that shareholders in the sector are getting much less
in returns and value compared to employess {remuneration} and government {taxes and rayatties). As
depicted in the chart below, in 2017 shareholders received 2% as compared to receiving 11% in 2011,

T httpa:fimo.co zasaticie?01 8 03 20-55-municipalitirs-sra-dysfunctiona l-mkhire
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Chart: Percentage of value distributed by the South African Mining Secior

Who gets the benefits of South Africa’s mining
sector? '

BEA Mining setar, valie diarkiburad, 2037

REA RMNing Tacter valie disiputed, 2011

L it

Sharghalders 2%

Sousce: 34 Mine 9" ediicn Dy ™AW

MOCEA allaches ss Appendix 1 hereto an exposition of the anticipated effect of the draft 2018 Charter
on mineral investment and on the ccenomy.
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& OVER-ARCHING I1SSUES

["or the Mining Charter to provide an effective frameowork o gquide transicrmation in the mining seciar,
the MCEA considers it essential that its provistons are compatible in all respects with South Afrcan
legislation and judicial rulings.

51 The Mineral and Petroleum Resources Development Amendmwent Bill B15D —
2013 ("Bill”] has not be re-enacted, assented to or put into operation

The Provisions
The Bill impacts upon the draft 2018 Charter in at least the following ways, namely (hat it proposos o

«  substiute the definition of beneficiation in 51 of the MPR2A;

« substitute the definition of historically disadwvantaged person in 51 of the MPRUA,

«  spbstitute e definition of this Act in 51 of the MPRDA s0 as o include infer alia the Charter;

w zert sZA2)EA) intg the MPRDA so as to ablige @ mininag fight holder to Somphy with Bhe Chearler,

« inzert 3100(3) inte the MPRDA to provide that when granting prospecling and mining rights the
Minister must impose the provisions of the Charter; and

+ inser s13004) info the MPRDA to provide that the Minister may amend ar repeal the Charter.

The lssues

Motwithstanding that the Bill has not yet been re-enacted, assented o or put into operation and may
vet be subject to further chaflenges on constitutionality as et forth far example in MCSA's submissions
en the Bill, the draft 2018 Charder relies on the Bill in all Ihe above respects, inchiding an the power to
amend and repeal the 2004, 2010 and 2017 Charters and to replace them with the draft 2018 Charter.
The MOSA respectively submits thal evan If the Bill ultimately takes effect, it refers only to amendrent
and repeal, not to the development of an entirely new Charter. See in this regard alse the Judgment to
which further reterence wilk be made below.

the Reguests

in the light of the above, the MCSA respectfully submits that in order to avoid challenges o the draft
2018 Charter based <n the Bill not being in operation, the Minister showld defer finalization of the 2048
Charter until the Bill comes into operation without fierther constitutional challenge.

5.2 The drafl 2018 Charler is a poalicy doecument which cannot conbradict, conflict
with or go further than, the MPRDA ilself

e Provisions

The Mining Chearter flewats frem s100{2) of the MPRDA and can therefore nod cantradict, conflict with or

go further than, what is envisaged in s100{2) or in any cther provision of the MPFRDA, Section 10062}
reads:

fa) Ta ensure the attainment of Government's objactives of redressing historical, social and sconamic
inequalities as stated in the Constitution. the Minister must within six enanths from the date o which
this Act lakes efect develop a bread-hesed socio-zconomic empowerment Charter that will set the
framewnrk, targets and time-table for effecting the entry of histerically disadvantaged South Africans
into the mining irdustry, and allow such South Africans 1o benefit fram the exploitatian of mining and
mineral resources. '

b} The Charter must s&t out, amongst others how the obects referred ko Insection 2(c), {d}, (=), ifl and
i) can be achisved.

14
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Jhe lssuyes

Az also evidenced by the judgmen, it is respectfully submitéed that the Minister and his Department in
their capacity as the Expcutive of Government have encroached upon the legislative sphere of
Government by purporting to use the Charter as a legislative instrument and lo regard iha Charters as
an instrument of law,? Motwithstanding that this was held in the judgment, paragraphs ¥4 H, not to be
the cass, the draft 201% Charter persists in adopting the =ame incorrect philosophy, leading to
contradictions and conflicts with, and amplifications to., the content of the MPRDA itself. Fxamples of
this will ber giveen it Farl [ below, The Minerals Council remains sommitted to a mutually agreed Mining
Charer as an instrument for achieving transformation.

The Hoguests

The MCSA respectfully requests that all aspects of the draft 2018 Charer which contradic, conflict with,
o g fether than, the provisions of the MPRIDA iself be doletod,

5.3 The draft 2018 Charler cannot conflict with other tegislation

The draft 20%8 Charter, as did the 2017 Chadsr, contains various provisions which contradict the
Companies Act, 2008,

The lssues

Mumercus provisiens of the drafi 2018 Charter contravene or conflict with the Campanies Act, 2008, as
revore fully set forlh in Appendix 2 hereto, 2nd as further set forth in Par § below,

The Ripioslz
The MCSA respectully reguests that all the provisions in the draft 201 E Charler which conflict with the
Companiaes Act, 2008, be delefed,
5.4 The drafl 2018 Charter conflicls with the Judgment
The Provisions

There are numerous provisions in the draft 2098 Chader which conflict with the Judgment.
The tssues

The Judnment constitutes [udicial precedent {ros fedicador} and stands notwithstanding that the WMinister
haz applied for leave to appeal against it.

It is respectfulty submitied that the draft 2018 Charter can accordingly hot contain provisions which
confiict with the Judgment, but yet canlain numerous provisions which do conflict with the Judgment,
Appendix 2 hersto is a note on & companson between the Judgment and the draft 2018 Charter.
Examples are set ot in Appendix 3 and are discussed further in Par D below,

the Requests

The MCSA accordingly respectiully requests that all provisions of the draft 2018 Chaner which conflict
with the Judgrment be del=ted,

# fiee paragraphs 33 ff of MOSA's Heads of Argumand ia the Judicial Rewviow Apalicaton 1147207 relalng otk 2017 ©hiisar
18
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& SPECIFIC ISSUES
6.1 Iszues regarding the Freamble

8.1.1 The statement of primary objective is unsubstantiated
The Prowvizions

In the third oaragraph of the Preamble ¥ is stated that the primary cbjective of the MPRDA is
transicnmation.

The Issues

The MCSA respecifully submits that both in the presmble to, and in 52 of the MFRDA, transformatian
is but one of varipus other listed objectives. These include, in the preamble of the MPRDA, the creation

of an internationally competitive regulatory regime and in s2{e} the promotion of econamis orowth and
mineral resources development.

Tho Reguiosts

The MCSA respectfully requests that the third paragraph of the preambie be re-worded to reflect the
objeclives of iransformation and of eoconomic growdh and minsral daveloprmert,

£.1.2 The 2009 and 2014 assessmenls were based on incorrect premises

The lssues

The 2009 and 2014 assessments presupposed tho correctness aof the Mimisters view that the once
empowered principle does not apply. Given the finding of the courl in terms of the Judgment, this
principle does in fact apply and must be taken ko account when conducting such assessments. The
research methodology in regard to the non-cwnership clements is also questinonable, &s is aligrmeant
with Broad-Based Black Foonemic Empawerment ["B-BBEE") legizlation and codes.

The references in the 2009 and 2014 asseszsments to shorttcomings in the mining industry insofar as
the cwnership element is concerned are incorrest in that they are based an the Minister's view, which
has pean hetd incorrect tn the Judgrent, that once empowered does not apply. The MOSA has shown
in Appendixz 4 {hat using the same skatistics, but applying the once empowered principle, the industry
is more than compliant and is not simply compiznee-driven.

The last two paragraphs of the preamble refer to alignment with the B-BBEE Act, the dit CoGP, the
Employenent Equity Act, and other relevant regulatory frameworks.  The MCEA respecifully submils
that it should be clarified that the draft 2018 Chader iz not fully aligned with these instrumenis, The
MCSA refers in this regard to Appendix 5, The indusiry is in favour of alignrent where practicable.

In relation to the last paragraph of the preamble in its reference 1o new definilions. tarms and targets,
in legal terms the draft 2018 Charter cannot introduce new definitions and terms which differ fiorm (hose
in the MPRDA itself and cannat introduce new targets in contradiction te the declaratory orders in the
Judgment.

The Haquesis

MCEA accordingly, respectfully requests that the Preamble be amended to comect the above
misconstruclions.
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6.2 Issues refating fo the definitions

6.2.1 Definition of BEE Enlrepreneur

Tha Prowvisions
This detinition refers at the end to an organ of State excluding mandated invesiments.
1he tssies

The infention is presumably that an organ of State ranks as a black person. The MCSA respectfully
requasts that this intzntion be clarified.

A definition of mandated investments should be provided as in paragraph 2.1.3.4 (k) of the Codes of
Good Practics for the Minerats Industry, developed by the Minister in terms of £ 100(1)(b) of the MPRDA
where # is stated that mandated investments include investments or collective investment schemss,
investment of pensfon funds, investments of medical schemes, investment of long-term insurers and
irvesiment of banks.

Faragraph 2.1.3.4(c} of the Codes of Good Praclice should be carried forweard into the above defingtion,
where it is stated that the maximum exclusion is 40%.

The Requests
The MCSA respectiully submits that the above definition be clarified as stated above,

6.2.2 Definition of BEE Sharehotding
The Provisions

BEE sharehalding “refers fo hast comnuritly, qualifping  emplovess' and BEE enlrepronones’
shargholding'. Thia definition is used in respact of Ewisting Mining Rights and Pending Applications.
Howewer, this definition did not apply to Histerical BEE Transachions eoncluded prior {o the
commencement of the draft 2018 Charter. HDSA ownership was applied.

The Issues

It iz proposed that the detinitien of HDSA as reflected in the 2010 Mining Charter be made applicable
az ihis is aligned with the basis on which sharehelding agreemeants were conchuded.  In addifion,
previous charters reter to HDSA cwnership and not BEE sharehalding.

The Kequesis

The MCEA respectfully submite that all reference to BEE shareholding in Seclion 211 and 2.1.2
relating to Exisling Mining Rights and Pending applicaticnz be replaced with HDSA ownership, to
correctly reflect the requirements in place at the time these ownership transactions were concluded.

6.2.3 Definition of Beneficiation
T Provisions

‘Beneficiation far purposes of ihe Mining Charder beneficiation maans the transformation, walue addition
of dowvnatream beneficiation of a mineral product for a2 combination of mineralz) in'a hgher valie
product, over basalines fo o deferrnined by e ffinston which can eillhar be conswmod ocatly or
exported
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The Issues

The definiticn of beneficiation is the definifiar in the Bill and therefore does nol accord and hance
cenflicts with the definition of benefickation which currently appears tn 81 of the MPRDA,.

The Reguests

The MCEA respectfully suggests thal the definifion of beneficialion simply refer o bereficigiion as
defined in 51 of the MPRDA. In terms of 512(1) of the Interpretation Act, 1857, the definition in the
MPHLA as it exists from time io time will then applhy.

6.24 Dehinition of Black Persons

The Prowisicns

A delinttions of black persons appears, which falls to be read with the second paragraph of paragraph
11 {Interpratation) of the draft 2018 Charter which provides that any referance to black persons refers
to historically dizadvantaged persen untl such time as the MPREA has been amended.

Again, fhe definifion didfers from fhat i 51 of the MPRDA g% to who in terms of s10062) is intended to
bencfit from the Chartor.

The Requests

The MCEA respectfulty suggests {hat the ferms bistoricatly disadvantaged persen or bisiorically
disatdvantaged South African as defined in 51 of the MPRDA he used and be stated to bear the meaning
as in 81 of the MPRDOA. Again, 512(1) of the Interpretation Act, 1957 would apply.

625 Definitions of Existing Right Holder and of Right Helder

The Provisions

The definition of existing right hotder refers to a holder of a mining right granted prior ke the coming inlo
ppeeration of {he draft 2078 Charer, and the definition of fight holder refers to & holder of & mining right
granted in terms of the MPRDA.

1he Issues

If the: secand paragraph of paragraph B (relating to prospecting righls) is retained, the above definitions
should both also refer to prospecting rights.

In both detinitions, reference should be made not only to a righl granted, bl also 1o & right converked.

The definition of existing right hefder should refer additicnally to a heldor of & right granted after
commencement of the draft 2018 Charier pursuant to a pending application.

Thea Hedgiests

The MCEA respectfully requests that the sbove definitions be amended a= suggested above.

6.2.6 Definition of Pending Applications

The Provisions

The definttion refers to applications lodged and accepted pricr to coming into operation of the draft 2013
Charter. 1t is thus assumed to include mining right, prospecting right, renswal, sectian 11 and saction
102 applications,
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The Jusuos

The MCEA respectfuliy submits that the definition should not refer to acceptance. Lodgement zhoukd
be sufficient. Acceptance sometimes occurs significantly after lodpement, notwithstanding that =22{2)
provides that acceptance rmust ocour within Taurteen days of receipt. More importantly, applications Tor
the renewal of & mining right, in terms of Section 24 of the MPRDA do not require acceplance by the
Regicnal Manager, inose far as it is submitted within the prescribed fimefremes. Similarly, applicaticons
submitted in terms of Seclions 11 and 102 of the MPEDA, are not subjec! to acceptance by the Regional
Manager.

The Reguests
The MCSA respectully requests that the word “submitted” replace “indged and accepted”.

6.2, ¥ Definition of Trickle Dividend

Thiz definition will be addressed in refation to paragraph 2.1.3 where it is wsed, including that this
definfion is unclear in relation to such dividends being "redeamabie”.

528 Definition of Host Community

Referz to communifyies in the local, district, metropolitan municipality or tradilional autharity within
which the mining area as dafined in the MPRDA is located.

The lzstes

This has the: poferdial to provide communities far distang frem mines the baliaf that they have (he same
rights as near neighbours. This ambiguity could cause conflict.

1he Requests

The MCSA respectiully sotimits thit the definition be Himited to compannities within the emining area as
defined in the MPRDA and should only include broader communities if no mine community exists within
the mining area.

6.3 lssues Relating to ohjectives in paragraph 1
e Provisions

Paragraph 1 states that the drafl 20718 Charer is @ regulaiory gevernment insfrument and sets forth the
objectives of the draft 2013 Charter.

The Issues

The draft 2018 Chader cannot declare tgelf (o be a regulatary govermement instrument. T takes is
nature from s100(Z) of the MPRDA. [tz nature is as set forth in paragraphs 31 A of the MCSA's Heads
of Argument in the Rewview Application refating ta the 2017 Charter where the same issue arose.
Morgaver, the statermnsnt conflicts with paragraphs 72 ff and 34 f of the Judgment in which it was held
that the 2004 and 2010 Charters do not have hinding effect and are not enacttments having the force of
law. Accordingly, paragraph 1 is incorrect. As previously slated. the MCBA accepts the impartance of
the Mining Charter &5 an imstrument to advance transformation, However, it shouwld be seen as an
agreed sccial compact between stakeholders.

Insofar as the objectives in paragraph 1 are concerned, again the draft 2018 Charter cannot conflict
with cr amplify the objects as sct farth in 1300232 read with the spesific ohjecis which are set forth in

5100(2)(b}.
14
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The chjedt in parsgranh 109) is witra vires s100(2)0) since @ fows frem s20h) of the MPRDA which iz
not menticned in s108021(b;.

The Requasls

The MCEA respectfully suggests that paragraph 1 be deleted and be meplaced by & crossoreference to
the objecis in s8100(2)(a} and {b) of the MPRDA.

>SN



MINERALS COUNCIL

SOUTH AFRICA

T THE OWNERSHIP ELEMENT

The MCSA members have diligently strived to meet the MPREDA and Mining Charter ownership
renuirements since the enactment of the MPRDA, The MCSA respecifully submits thal mast of ibe
members have met and, in some cases, excesded the 26% BEE ownership requirements at conversion
of converted mining rights or the granting of mining rights.

The MGCSA welcomeas he stipulstion in the Charter racognising historical fransactions “corcfeded o
uriifs of production, share assefs, including alf kistaric BEE transactians whick formed the basis upan
which new order mining righis were grantad” at Company or Mining Right fevel

The MOSA mgreas o the 20% BEE shareholding fzrget for nesw nghts, thet includes a porien for
cmployees, communitios and BEE entrepreneurs, as & policy choice by govemment. However, there
are a tew concerns which we detail Delow.

71 Issues Relating to the Ownership Element perfaining to Existing Mining
Rights in paragraph 2.1.1

711 Applicabifity of BEE shareholding to existing rights
Ther Pronizicns

Faragraphs 2.1.1 and 2.1.2 refers to BEE sharcholding.

fhe lssues
This definition of BEE sharehalding did not apply b Historcs! BEE Transactions concheded prior to the
commencement of the Mining Chartar, which refers to HDSA ownersnip.

The Reguests

The MCSA respectfully requests that the reference to BEE shareholding be replaced with HDSA
ownership pravisions, @s reflected i the 20040 Mining Charter as this is aligned with the basis an which
sharehclding agreements were concluded. Inaddition, previous charters refer to HUSA ownership and
not BEE shareholding. Futdhennore, HOSA includes while women and recognises ownership
transactions concluded to involve white women, The MCSA respectully submits that these should be
recognised for the duration of the mining right.

712 Ownership structures in relation to existing rights
The Provisions
Faragraphs 2.1.1.1 to 2.1.1.4 in relation to the recognition of empowerment in relation to exiating rights.

Tha jgaies

The drafl 2015 Charter fails to take into account that many South African mining companies are
structured and empower themselves in different ways. It presupposes that all historical BEEE
transactions have been undartaken af the lavel of the mining right holder and accordingly Eails to take
group structures info account,

fost of the farger mining operations in South Africa form part of & larger group of companies, and many
of these groups have a parent company listed on the Johannesburg Stock Exchange {"JSE") or cther
infernational sfock exchanges, Mos| of these groups have structured their empowerment 2t the parent
company tevel. The purpose of this (s to cmpower the entire group of companies, and to provide a
reasonable |level of liguidity to their empowerment partners on the expiry of the underlying BEE
fransactions, This henafits HDSA shareholders, as it allows them to diversify their investment holdings
across a number of operations. It also reduces the administrative burden on parties o the transaclion.

The draft 2018 Charter accordingly imposes empowement obligations on "a right holder" but makes
no reference to cwnership measured in terms of the flow thrawgh principle and the modified flow throngh
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principle, concepts which ara recagnised under the 2010 Chartar10, the Broad-Based Black Evonomic
Empowarment Act, 2003 and the dii CoGP. The failure to recognise this principle in the draft 2018
Charter severaly prejudices mining companies that are empowerad st a holding company level and nat
at the right holder level,

The Regquests

Paragraph 2.1.1.4 s accordingly foo narrow as i only refers to the recognition of "sontinuing
consequences”, It should ke expanded upon to read as follows:

"Historical BEE Transactions referred [0 in parsgraphs 2141 to 2.1.1.3 (bofh inclusive) above may
fave boon undertaken 2f a holding company, group company o niig right tevel and, wiherg
applicabls, in accondance with the fow through and modified fow rough panciples”,

713 Toppiny-up -Paragraphs 2.1.1.1 and 2.1.1.2
Jhe Hiovisions '

Paragraphs 2.1.1.1 and 2.1.1.2 provide for existing right holders as compliant but far the obligation to
texp-up within five years to 30%.

e lssues

The MCSA respectiuly submits that the topging-up to 30% conflicts with the Judgment, with what the
MCSA thaught wes the understanding between DME and MC3A, with the object in s2(y) and item 2{a)
tn schedule 1 of scourity of tenwusre, and with the principle of non-retrospectivity which s part of the rule
of law principle i st(c) of the Constifufion of the Republic of South Africa, 1956,

The MGCSA respectfully argues that the provisions of any final Mining Ghester cannok change the
conditions of an oxisting mining right. Furihermore, the Minister cannot retrospoctively apply new
concepts tn agresments reached with mining companies over the past 14 years, since inception of the
MPREDA, or earlier,

The reference to date of publication should be a reference o date of coming into efect.

The Ranasts

The MCSA respectfully submita that paragraphs 2.1.1.1 and 2.1.1.2 should be amended by the deletion
ot the words "and must within o poriod of 5 [five) yvears from the date of coming info effact of the said
Minirg Charter, supptemant BUC shareholding fo o it of 30%" in paragraph 2.1.1.1 and "and
rovral within o poded of 5 {fva) years from the date of coming indo oporalion of he Mining Charer, 2018,
supplement their BEE sharehaldiog o 26% o a mindmiamn of 20%" m paragraph 2.1.1.2.

T.14 Hisforical Transactions - Paragraph 2.1.1.3

The Frovisions

Paragraph 2.1.1.3 deals with continuing consequences of histarical transactions.
The Issuos

The MCSA respecifully subrmits ihat the references to historical transactions and fo units of oroduction
and share assets are too narrow in that in i2rms of paragraphs 4.7 and 4.8 of the 2004 Charter there
were mferances o creditsioffaets, ofizats of excess against shorfall, and offsets against bereficiation.
Such offsals would not have accurred by way of transactions. Moreover, the reference to " share assets”

M Bee b delinillon of "EEE cntly” in the 2010 Mining Charter which iz detired a5 "0 anlily of which 2 minlmum of 26% plus

1 of share capizal is disstly owoed by HO3AS 10 accoraancs with e fow foogh princies”.

s
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is nat carrect and should presumakly be a reference to "shares or 3530ls°, or possibly should not be
enumcrated atall. In Order 2.5 in the Judgment the cowrt declared that the 20410 Charter did not deprive
holders of the benefits of offsels ar of af forms of ownership and participation. Therafore, itis arguatle
thal paragraph 2.1.1.3 should simply refer to continuing recognition of the buses upon which rights were
granted or convetted. The reference ta rights granted should be amplified by reference also te rights
converted.

Tty Botuesis
The MCEA respectfully requests that pasagraph 2.1.1.3 should be rewarded as suggested above.

715  MNew applications and renewals - Paragraph 2.1.1.8
T FProsvisicns

Wew applications and renewals are excluded from recognition.
The lssues

The exclusion of new applications should be qualified to exclude pending applications from such
exclusion.

The exclusion of renewals s in conflict with the MPRDA and with the Judgmernt, Renewals are dealt
wilh in 524 of the MPRDA in a manner difierent to new applications in terms of 5222 and 23. The
reauirements in 324t} and (2) for renewals do not include new reguirements refating to empowernmant.
Section 24(3) ebhues 1he Minister to grant renewal if a closed list of requirernents is met and which st
dexes not include empowerment.  The exclusion of renewals alsa carflicts with the Judgment in terms
whereot once a right is granied or converted the holder is not obliged to restore the empowetment
percentage. The exclusion of renewals is therefore ultra vires the MPRDA and would fall to be reviewed
and set aside on judicial review.

The ltequests

The MCSA respectfully requests that it be made clear that the exclusion of new applications doos not
inchude exclusion of pending applications and {bhat the exclusion of renewals be deleted and replaced
with wording indicating that recogrition endures for the full duration of the prospeacting right, reining right
inciuding renewals and cenversions.

Tt 6 HNon-achievement - Paragraph 2.1.1.7

The Provisions

Faragraph 2.1.1.7 provides that a holder who did not achieve 26% will net enjoy any recogrition.

The [ssues

The akf or nething approach in paragraph 2.1.1.7 is draconsan and in any avent canlicts with paragraph
2.%.1.8 and shauld be replaced by a recegnition of the level of empowerment which was achieved.
Furthermore, the reference to the holder belng subjecied to the MPRDA corrective processes conflicts
with Orders 2.3 and 2.6 of the Judgment and should to be defeted.

The Rogueals
The MCSA respectfully requests that paragraph 2.1,1.7 be amended as suggested above.

717  Top-up by under achievers - Paragqraph 2.1.1.8

The Provisions

Paragraph 2.1.1.8 pravides thal & non-compliant holder must top up to 30% within five years.
The lssrieg

This tep-up provision conflicts with the Judgrnent,
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The Requssts
The MCSA respectfully requests the deletion of paragraph 2.1.1.8.

7.1.8 Historical Tailings Dumps

[Fhe Provisions

There i na provision dealing with histarical tailings dumps.

Tho fsstos

Tailings dumps created pursuant to mining operations conducted prior to ¥ May 2094 are not currently
subject to the MPRDAY. However, if premulgated in s current form, the Amendment Sill will require!?
the holder of & mining right or mining permit {prented under the MPRDA) thal awns historie bailings
dumps or residee stockpiles which are focated within the existing mining area o apply for an
amendment of its mining works pregramime ko incarperate such historic tailings dumps and stockpiles

inko thee righl; and the owners of any historical tailings dumps or residoe stockpiles located outside the
mning area have the exclusive right to apply for a mining right or mining pemit.

Tim: Reiests

The MCEA respectfully requesls that the owners of Bisternc tailings dumnps and residile sfockpiles theg
have achieved the required 26% BEE cwnership requircment as at the date of the promulgation of the
final Mining Charter 2018, should not be required te meet any additional or new BEE cwnership
requiraments placed on the owners when lodging aoplications o lhe DMR in accordance with
subsections {1) or (2% above.

1.2 Issues Relating to Pending Applications in paragraph 2.1.2

721 Acceptance - paragraph 2.1.21
Ther Provisions

Paragraph 2.1.2.1 provides that a pending application ledged and accepted prior te coming in to
operation of the 2018 Charter will be processed and granted in terms of the 2IM0 Charter with a
MERTILT of 26%,

The Issues

For the reasons abowve in relation to the definition of pending application, the wards “fodged and
necoplied” shaukd be replaced by the word "sobuniled.

The reference to the 2010 Charfer needs o be a referonce to the 20010 Charter as interpreted n Orders
2.5 and 2.6 of the Judgment.

The wording should alse sxpressly provide that an appheant can rely on the rscagnilion of its Ristorical
BEE transactions to comply with the minimum of 26% Black person's sharehalding requirement for
pending applications.

The Regucals

The MCSA respectfully requests that paragraph 2.1.2.1 be amended as suggested above and
recagnition of historical BEE ransactions be allowed in pending applications.

¥ SBew Go Beers Consolldsisd Minas Umifoo v Aagua Mindod Progprictary Crotec (3008 JOL 24802 {09,
12 Proposed Section <24, of the Amendmeard Bill.
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7.2.2 Processing and granling - paragragh 2.1.2.1
Ther Pronisisrs

Paragraph 2.1.2.1 provides that a pending application shall be “privessadd and griarded” interms of the
2010 Charter.

The lssues

The MCEA respectfully submits that paragraph 2.1.2.1 should go further in providing that once such
apptication has been granted, the resultant mining rfight shall be deemed to be an exisling emining right
as defined in the 2018 Charter.

The Requesats
The MC.3A accordingly requests that paragraph 2.1.2. 1 be amplified as suggested above.

723 Tep-up-paragraph 2.1.2.2

“The Provisions

Paragraph 2.1.2 2 provides for top-up to 30% after five years.

the [ssuas

Paragraph 2.1.2.2 canflicts with the Judgment.

Tho Regucsts

The MCSA respectully requests the deletion of paragraph 2.1.2.2,

73 Issues Relating to New Mining Rights in paragraph 2.1.3
The key areas of contention relating o new righls are the following:

s the 10% free carmied interest (5% to employees and 5% 1o host communities);

+ the 1% EBITDA “trickle dividend” from the 69 year of the mining right to employess and host
communities {which seemingly also includes Black entreprenaurs);

= the reskriction on Black enterprises from diversifying oub of the mining induskry, and

= the fact that the DMR insists that the above prescripls, ameng olhers, will apply o existing rights
on renewal.

7.2.1  20% Sharehoiding - Paragraph 2.1.3.1
1ha Provisions

Paragraph 2.1.3.1 provides that @ new mining right must have a minimurnt of 30% per mining right or in
the company which holds a mining right.

The reference to sharehalding “ir the mining company which holds a mining dght' is too restrictive in
that the shareholding could be held further up the corporate chain of companies and in that this conflicls
with the flow through and modified flow threugh principles in the Code of Gooed Practice, and would
reguine massive corporate restructunng of the many companies which have availed them of these
principles and which will wish to continue to avall themselves of these principles in the future,

[The Requests

The MCSA respectiully requests that the reference to the mining company which Balds & mining right
be amplified to include a company or companies further up the corporate chain of companies. This can
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alzo be rewarded (o read similarly to paragraph 2.1.1.4 (foliowing the amended version of this clause
as

7.3.2 Distribution and Free Carricd Interest - Paragraph 2.1.3.2

The Frovisions

Paragraph 2.1.3.2 provides for specified distributions and for carried interests.
The fssues

The MCSA acknowledges the shareholding distribution as proposed of 8% ¢ 8% / 14% as a policy
choice, even though the MCTTT had proposed a distribution of 5%, 7 5% f 20%.,

[n paragraph 2.1.3.2 (i), the concept of nen-transterability by employees would have to he subject to
transferakility an death or insolvency since upon such events the shares will not cease o exist.

In relation to paragraphs 2.1.3.2{(i) and (i}, it should be provided that where the fransferable
sharehalding of employees or host communities is disposed of whally or parially, the right helder's
credentials will be recognised for the duration of the mining right. This is a lacuna in paragraphs
2.1.3.2(1) and {iiy wheraas this aspect in relalian o BEE entreprenzurs in paragraph 2,1,3.2(10) is dealt
with in paragraph 2.1.3.6.

In paragraph (i}, the reference to "a" BEL entrepreneur should be to ona or more BEE entreprenstsrs.

tnzofar as paragraph 2.1.3.2 (i) relating to communities is concerned, if should be provided that if there
is Mo host commurity, the 8% shouid be distributed pro-rata to qualifying employecs and BEE
entreprensurs; and it also needs to be stipulated that the beneficiaries of the community trust are those
people who from time o time constitute the host cammibiee. thus 1aking into Aaccaunt that members of
the community may move away or be added to, but perhaps the intention is that this detail will appear
in the prescribed regulations.

The Reglests
The MCSA respecHully requests amendments as sugpeosied ahove.

.33  The Removal of Free Carried Interest

The imposition of FCl s a public palicy choice, which must be weighed against the crticat need to aftract
investment for growlh and employment creation. The major challenge with the proposed provisions is
hat they wilt malerially underming imvestment, by pushing up investment hurdle rates and ensurng that
many potentially new projecis become unviable. FCI and 1% of EBITDA proposals by the Minister are
sssentially new taxes on the mining sector, which will undemine investment and the growih and
tranafornation of the sectar.

The MCSA is apposed (o the concept of FCLIR that, FOI alsa conficts with the Companies Act, 2008
as mare fully set forth in Appendix 2 hereto, in that it results in inequality of treatment of shareholders.

The FCI comss in addition {o the exisling skills development contnbutions (R7 billion), rovalty
contributions (R7 .6 billion), corporate taxes (R19 billion] and S0P contributions (R2 billian made
annually by the mining industry, The MCSA implores government to ensure effective and welk
capacilated local government and for all other stakeholders also to make a positive contnbution to

calmmunity developmernt.
The Alternafive to Free Carried interest

This alternative is proposed as a compromise, where the following items would have to be deleted from
the drafl 2018 Charer. These are pre-reguisite candifions:

1. remove the 13% tolal free carned interest for qualifying employess and mine communities; and
2. remove the 1% of EBITDA on new rights.
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Al stakcholders should appreciate that government, labour ard industry all have a role to play in
ensuning propar investment inte community development

The MCSA also impleres government to establish a proper strateqy and milestone plan to improve the
capacity and capability of local government ta deliver communily developinent in mining areas,

Proposal by the MCSA

Total 2% R-BEER/MHDSA sharehoiding for new rights;

2% Qualifying Employees,
B% Mine Communities; and
14% EEE Entrepreneaurs,

. Dn-::-';-';r';r'ipfiun of benelits

Qualifying Employees

- Mine Communities

Annual New Right Halder's
contribution feconomic benefits)
w1 Bl of Owiriership - 2%
sharehclding {each)

Mew Right Holder to contribute:

1% NPFAT annaalfy.

dew Right Holder to cantribute:
1% NPAT annuaily.

State 1o contribte:

10% of Royalties, or same
amount as mining company
contriubicn annually,

State to contribute:

1% of Royalties, or same
amount a5 mining company
contribition gondally,

=harehalding (economic interast
and voting rights)

iew Right Holder to facibiate
the purchase of 5%
sharehalding.

Mew Right Holder fo fecitate
the purchase of 8%
shareholding,

Total Shareholding in New
Mining Right

8%

B%

Progosal for the adoplion of & community and labour development fund methodology

The MCSA is respecifully proposing that the South Atrican mining industry adopts a Communily and
Labour Development Fund (CLOF) appreach. The CLOF contributions will be in lieu of Ownership for
qualifying mine employess and mine communities and oily new right halders will contribute o a CLDF,
with a co-matched contribution from gowvernment. The MCSA proposes that this CLUF approach woutd
be applied at a tocal, o regional level (not nationaly, with all the necessary checks and balances and
govermnance in place. 1t would be governed on the basis of the Trust Property Control Act of 19B8. The
Trusters 0 these CLOFs would be an equal number of representatives from organized tabour,
communitiss, mining companies and gowernment. The warious CLDF Trust structures would be

responsible for

collection of agreed contributions from industry and government,

project selection;

fund distribiudion;

rrgritoring angd evalustion; and
governance and organisation.

Purpose of the Funds in the CLDFs:

The proposal is that the funds that accumulate in the various CLDFs will be used for the pumposse of
community development and be utilised as a benefit stream to employees. This will be to ensure batter
carmmunity development outcomes and more buy-in from employess into the sectar,
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The portion conlributed on behaff of mine communities will be used for developmental prajects in the
mine communities and for Enterprise Development {ED by the mineg commuanity meambara. This ED will
be focused particularly an early slage business development for the youth, the unemployod peeple and
EX-Ming workers.

The praposal i that & perlion contributed to the fund on behalf of qualifying employees will be split, sa
that there is a valus to be distrbuted back to emoloyees annually. This annual distnbution will be one
third {1/3) of the value due to each qualifying employes, and can be used to supplemeant earnings, pay
off existing debts, save orinvest The rest of the annual value two-thisds {203) will be invested on behalf
of the qualifying ermployess and will only be accessible at retirement or retrenchment stage, that is for
"goed leavers”. Should the gualifving employee leave the employment of Lthe industry Tor amy other
regson, the value of their investmen] wilt be forfeited and relained in the fund.

he Requesls

The MCSA respectfully requests the defetion of free carried interest and the adoption of the CLDF
methodolagy,

7.3.4 A definition of Free Carried Interest
Az a gecondary alternative, the MCSA proposes that the following definition of FCGI be adopted:

. free carry shares are issued at no cost in the entity that holds the new mining right. Accordingly,
the shareholding would e acquired at no cost, free of any encumbrance,
. fres carry shareholders would not be required ta provide amy funding, whethar in respect of L.

the mcguisdion of an existing right, preoject development, working capial requircments or
operating losses;

. the entity holding the mining right {ar its holding company) weuld be allowead to ihcur debt as
required. Swuch funding at the entity holding the mining right (or its holding company} can be
raised from third parties and / or shareholders willing and able to lend, provided thet furding s
provided on marlet relatod terms which may include appropriate security provisions;

. loan servicing and repaymen] would front rank distibutions/dividends to alt shareholders; and

- dividend declarations are at the discralion of the beard and are subject to schvency and Iiquidity
tests, as per the provisions of the Companios Acl,

The key aspect of the above definition is that even though the free-carry sharehalders da nol peed to
fund, the funding can be raised at emarked relaled lerms from the entity in which the free-carry
shareholders have a sharehelding in.

The MCSA respectfully submits thal the abeve should come with some assurance from SARS that no
donations tax is applicable for the free shares issuance and Treasury must inciude specilic exsmptions
and at least agree {o allow a deduction of the cost of the scheme for the company for tax purposes and
i baw credit.

7.3.5 Trickle dividend - Paragraph 2.1.3.2

Thiz Frovizionsg

Faragraph 2.1.2.3 provides for a trickle dividend {as defined) of 1% EBITDA from the sixth year to
qualifying employees and host communitics.

Tho fssins

The MCSA conziders the coencept of a trickle dividend inappropriate for the =ame reasons as set forth
in relaticn to the free carried interest in paragraph 2,4.3.2,
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Wilhout detraction trom the abowe, in paragraph {a) of the definition of trickle dividend, the KMCSA
suggesks that therz is ne reason for the employeas lo elect a struciore. In paragraph {b)

+ ihe reference to servicing the funding of the structure necds to be explained since thers s no such
structure in refation to BEE entrepreneurs; and

+ the redemption provision in paragraph (a) should also apply to paragraph (B).

The concept of dividends cut of gross (as opposed to nett) earnings is punitive,

Iie Hequess

The MCEA respectfully requests deletion of paragraph 2.1.3.3, fafling which i should be amended as
suggested above.

7.2.6 Disposal and recognition - Paragraph 2.1.2.6

Thier Frovisions

Paragraph 2.1.3.8 provides for recognition on disposal, subject to provises,

1he fsaues

The provisos conflict with the Judgment which provides that an a proper interpretation of the MPRDA
itzelf, the once empowered principle applies, whether to existing rights ar to new rights.

Without detraction from the above:

In paragraph 2.1,3.8 (8] ~ whera it stales that the inencirmhearad net valie must have bean realised”,
this must be replaced with the following wording “may only dispase of unencumbeared sharos,”

I paragraph 2.1 3.8 (i} —where it states that "shall anfy be applicable o measured aeffective ownership
which has voeston oo BEE erfropronoa™, this must be raplaced with 1he following warding “will continie
to he recognised for ampowerment ownershio purposes of tha holder ™

The Rentests

The MCSA respectiully requests thal the provises seither be deleted or paragraphs (i), and {iii) e
amended in the manner suggestad abave.

7.3.7 Re-investment - Paragraph 2.1.3.7

Tha Prowisions

Paragraph 2.1.3.7 provides that a disposing BEL entrepreneur must reinvest in the mining industry,
T fasuos

The MPRDA and hence the draft 2018 Charter cannot bind BEE enireprensurs, as they are
shareholders, so that paragraph 2.1.3.% will not be enforceakbte. It is also too constraining to limit the
imvestrnent partfoiio of ke BEE entreprensur, which could potentially amount to a viclation of section &
of the Constitution which prehibits discrimination on the basis of race,

The Requests
The MCSA respectfully requests detetion of paragraph 2.1.3.7,

7.3.8 Black shareholders in management - Paragraph 2.1.3.8

The: Prowsions

Paraoraph 2.1.3.8 provides that mansgement must inciude black shareholders.
e fssues

Paragraph 2,%.3.8 deals with employrnent eguity and hence s misplaced in paragraph 2.1.3.
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The requirement that management must include sharsholders would do no service to either the
shareholder or the corpany in that it would force an employment relationship that may not ke suitable
for either, Management and sharehaolding are different and often unrelated concepts.

1he Hequesis
The MCSA respactfully requests deleticn of paragraph 2.1.3 8.

7.39 Vesting of BEE entrepreneur's shareholding — Paragraph 2.1.3.9

The Pravisions

This paragraph details the vasting intenvals in relation to BEE entrepreneurs’ shareholding,
The [ssues

This wili result in an additional cost o the right fakder given that shares have to vast at set intervals
regardless of whether dividends are paid or not, undermining the wishility of rew mining projects.
Yesting periods should depend on circumstances of each project rather than be inflexible.

The MCSA respecifully requests deletion of paragraph 2.1.3.8.

7.2.40  30% for duration of right - Last sentence of paragraph 2.1.2
The Provisions

The last senlaence provides for 30% to apply for duration of the right.
1he [ssues

This is contrary to the once empowered principle and hence contrary to the Judgment. Moreowver, it is
a disincentive 1o awveslmeant, Furthemmnore, the reference to a mining right shauld b ke a naw mining
right.

Tho Rugiiests

The MCSA respectfully requests the deletion of lhe last sentence of paragraph 2.1.2 and its
replicemant with 2 fast sentence indrcating that a holder of a new right who has achieved 30% will be
recognised as compliant for the duration ot the right and will not have to restore. -

7.4 lssues Relating to Beneficiation in Paragraph 21.4
Faragraph 2.1.4 provides for offzets of beneficiation against BEE ownership raquiremeants.
The [ssiiGs
It needs to be specified whether parageaph 2.1.4 applies to existing nghts, new rights, of beth,

Insofar as paragrapn 2.1.4 apnlies fo existing fghts it & condrary [o the Judgment, which in Order 2.5.4
declared that the 2010 Charler could not retrospeciively deprive holders of the benefit of full offset of
beneficiation against ownership eguirements, That Crder will apply eaually to paragraph 2.1.4 of the
draft 2018 Charter insofar as the fimitations in paragraphs 2. 1.4(3) to (&) are concerned.

Even insofar as new righis are concernead:

+ the limitations of activitics in paragraphs 2.1.4{d){) to {v) do not accord with the definition of
beneficiation as currently contained in the MPRDA or as condemplated in the Bill, and
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« the limitation in paragraph 2.1.4(d)(v] to activities or invesiments since 2004 is arbitrary.
Furthermore, the following difficulties arise in relation to the 11% off-set prowision,

» a holder which already meets the 30% ownership target witl not have available to it the 11% offset,
This would have the effect of discriminsting and prejudicing against these holders which already
mizet Bhe 30% awnership target or thoss that already have s mimmaurn of 14% BEE entrepraneurs’
sharehalding, whe alsa carry out legitimate beneficiation activities that would oherwise gualify for
offsetsfcredits; and

a the dealt 2018 Charter does not give any indication of how the 11% i2 io be calculated. A holder will
net know simply by looking #t the drafl 2018 Charter whether the holder has reached the 171%. or
indeed what percenlage its bensficiation projects have reached vis 2 visthe 30% ownership target,
The baneficiation element is accordingly vague.

The Reguests

The MUSA respectfully reguests that the apolicability or scope of paragraph 2.1.4 ke clarificd, and that
the list of aclivities be amended to accord with the definition of beneficialion.

The MC5A respectfully suhmits that addilicnal infermation will be reguired from the Minister regarding
the *irrplesrantation guidelines”, when would these he auailable and wha would develop them?

The MCSA respectfully submits that the requirement to submit an equity equivalents plan to the DMR
for epproval showdd atsa include submitting the plan to the dti for co-approval,

Licences granted under the Precious Metals Act, 2005 and under the Diamonds Act, 1988

F Issues Relating to the Application of the dral 2018 Charter to Licences granled under
the Precicus Melals Act, 2005 and the Diamonds Act, 1986, in paragraph 2

Thiz Privvigicns

The sbovemertioned Acts confer on the South African Chiamend and Precious Melals Regulator
{'Regulator”) a discretion as to the exlenl ko which the censideration of the reguirements of the Mining
Charter s appropriate when considering applications.

The lssues

It the platinum group meatals FPGM™ sector, the smelting, refining and marketing activities currentty
have licenses under the Precious Melals Act ("PMA™, 2005, Sccticn (1)(0) of the Precious Metals Act
requires that the Requlator "fave regord [0 the mining charter when assessing an application for a
licence or permission in terms of the PMA. This provision therefore confers upon the the Regulalor &
diseretion as to how to apply the mining charer in this contexd, and doas not obhige the Regulator to
refuse the grant of a lisense, permit ar cettificale application on the basis of non-compliance with the
mining charter,

Similarly, soction 52){a) of the Diamoends Act, 1985 {"Diamonds Act”) requires enly that the Regulator
may, when eonsidering an application for any licence or permit, have regard to the mining charter
vesting in the Regulator & discretion as to whether or not a consideration of the mining chartar is
appropriate when assessing an application for a particular licence or permit.  Additionally, the
Regulations made in terms of section 95 of {he Diamonds Aot make provision only for applicants for
diamond dealsrs licences and diamond beneficiation licences to lodge ., tagether wilh their applications,
a proposed business plan, "imclusive of the broad-lrased socio-ecanomic empowennent charlsr
developed in fenms of sechion 100 of the Mineral and Pefrolewrm Nesources Development Act, 2002
fAnt 28 of 206027, No other licence or permil appleations under the Diamonds Acl have such a
requirermnent.
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The Minjster does ned have the power, through 1he draft 2018 Charter, to detetming that this shouwld
apply o all icence and pemmit applications under the Diamonds Act contrary to the pravisions of Ehe
Regulations made interms of secticn 35 of the Diamends Act, Furthermcre, the Minister dees not have
the power to over-ride the discretion conferred on the Regulatar to decide whether ta appty the the draft
2015 Charter in relation to a licence application under either the Diamonds Act or the PMA. To atternpt
to do so would be in violation of section 5(2) of the Dlamontis Add and section 6(1)(b) of the Precious
Metals Act, witra vires the Minister's powers under the MPRDA, and unlawful and unconstitutional.

Smelting, rafining and marketing activities are an integral part af a mine's value chain and are not
cperated as 'profit centres’, with the aclual costs of processing recharged directly hack to the mines,
which carry the individugl mining right. The chligation of the Mining Charter to empower is correctly
tinked back ta amining right level as Ehat is where value is created, fhrough either empowsarment at the
halding company level ar at an individual mining operation level, apportioned to the 'mining right’. To
riuake the apphcatian of the obligations under the draft 201 8 Charter mandatory an the smelting. refining
and marketing activities would only increase costs of processing which would be recoverad from tha
mines, thereby reducing the revenue of the mining right holder {empowered cntity?,

The indiscriminate application of the draft 2013 Charter to the downstream diamond industry has been
proposed in respect of an industry that has been in steady decline. It is therefore unlikely that the
downstrearn diamond industry will be capable of withstanding the cost of coemplance with the
recjuiremants proposad in the draft 2018 Charfer,

As both the precicus metals industry and downstream diamends industry are, in sy svent, suhject to
the Codes of Good Practice issued under the Broad-Based Black Economic Empowsarment Acl, 2003,
the mandatory application of the draft Charler 2018 on these industries for purposes of furthering
transfarmation in unnecassany. Forthesmare, many of the social issues proposed to be regulated in the
drafted Charler 2018 are already catered for by other applicable {and appropriale} legislation. The
mandatary application of the draft 2018 Charter would create unnecessary regulatory conflsion across
the PGM sector and the downstream diamond industry as to the empowenment statuses of the different
parts of the PGM and dismands valde chain,

Motwithstanding the above, there is oo provision made in section 3 of the draft 2018 Charnter for the
recognition of historic BELE transactions under the Cwnership element where the table in this paragraph
readires complisnes with the Ownedship elemesnt,

Section 3 also does not provide transitional periods for the Inclusive Procurement and Employment
Equity efements applicable to holders of any licences or permits in terms of the FMA and 1he Dinmongds
Act, 1985,

The table which is part of paragraph 3 contains varous references to footnotes Bub therse ave no
foctnotes to that table. MCSA requeasts that footnotes be included if this section remains. Alse, the lable
shill refers to the Sustanable Devetopment and Growth slement, but this element has been removed
from the draft 2015 Charter and reference to this efemnent should be deleted.

In relation to paragraph 3k, the reference to "time-hased graduation facfor' is unclear as therg js no
definition, explanation or cliuge in the deaft 2018 Charler, which "time-based gradualion factor”.

The Requiests

MCSA respectfidly requests that aperations which held licences endear lhe PMA and Dismoends Act,
should continue to adhers to the empowerment cbfigaticns in accordance with the PRMA and Diamonds
Act respeclively, and that the Mining Charter net be applicable to them and this section should be
remanetd in its entiraly,

MCEA alzo respectfully requests that it should be stated clearly that cxisting mining right holders that
require licenses or permits in terms of the PMA and Diamends Act must be able fo rely on the
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recognition of historical BEE transactions and simitarly qualify for the stated transitional pericds in
respect of Ownership, Inclusive Procurement and Emplayment Eouify.

MCSA further submits that entities which are not holders of rights, permits or permissions In terms of
the MPRDA {zuch as manufaciurers of auto catalytic convertors or of jewellery) will find difficulty in
applying paragraph 2 of the draft 2013 Charter ta their activities, MOSA respectfully requests that those
enfilies should comply with the transformational reguirements of the PMA,

For these reasons, MCSA respectfully submits that this secltion should be removed in ils
entirety, or substantially clarified to ensure cartainty.
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] THE INCLUSIVE FROCUREMENT, SUPPLIER AND ENTERFRISE DEVELOPMENT (ESDY)
ELEMENT

The MCSA members fully suppor. and want to coliaborate with gevemment (Beth the DMRE and the dti
—responsible for industrial policy devetopment) in finding solutions far the waning manufacturing sector.
Local manufacturing is critical as it wit create the much-nesded jobs and economic growth far the
country. However, this cannot be achieved by setling unachievable fargels, Inchisive Procurement and
ES0 must be based on & scientific study. The MCSA strongly urges the Minister to review this element.

Spend with D-BBEE suppliers and the development of local manufacturing capabilities is crucial but
must fe driven separately for greater 'mpact and meaningful transformation. The MC.3A proposes
separating B-BEEE supplier targets from ocal manHacturing targets af this stage, B-RREE Suppliers
being, Biack Owned, Bltack Women Owned, Black Youth Owned and B-BEEE compliant suppliers. The
mining sector spends billions of Rands on procuresnent annually and the MCSA supporz Lhe focus 1o
have this money spent with B-BBEE suppliers, since this is crucial for meaningful participation in the
EConary far aur pecaple.

Aoblunt target of TO% of ot spend on mining geeds manufactured in Scuth Africa wilf not be achievable
and will not achiewve the potential of the positive linkages back inta the South African economy, rather
than when the prescription is based on proper scientific analysls of econamicgly wvishle SA
manufacturing, with the support of fact based industrial development tncentives frem the dti.

81 Issoes relating to definitions and applicability of concepts under the Inclusive
Prozurement eloment

Definitions need to be clear and well tmderstond. The MCSA suggests the use of dbi CaGP definitions
to aligr: the mining industry with the rest of the economy.

811 The definition and applicability of South African manufactured goods

The Brovisions

The definitrar of South Afican manufactured qoods refers to goods with a minimum $0% of the value
added during the assembtly or manufacturing of the product being created in Soeuth Africa, and that {he

calculation of value added excludes profit mark-up, infangible value, such as brand value, and
owverheads.

The Isanes

The first issue is that the definition Is unclear, and it seems as if there are Wwo altemative ways of
achiewing the 80% target, which differ widely in their practical implementation and potential impact:

«  80% of value added durmy manufacturing, is a tall order {very seldom achieved in manufacturing);
anda

« G0 of value added dwing assembly of a product seems 1o meaan only the process of assembling
a 'complete knock down kit of a product, a= an example.

The zecond issue is that value added excludes prefit markup, intangible value such as brand value
and overheads. This effectively means that only labour ts considered “value add”.
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The Hequests

Targets for valug added in South Africadloeal confent should he infarmed by cormprehensive studias that
indicate local capabilities and will probably differ by bypes of mining, .9, sutface mining, urdetground
coal, underground hard rock, etc. The MCSA respeclfully submils thatl Lhe drive to promote the
procurement of "South African manufactured goods” =hould net be managed thraugh the Charter but
should rather ke supported by the dii through local conkent programmes and importation tamifs. ‘The
MCEA urges the Minister to remove this target from the draft 2018 Chanter. Other seciors, such as the
construstion sector decided to remove the focal content provisions from their sector codes until the
distussicns ond proposals on the methodelegies and cancepts of lecal contont sourcing and verfication
were tinalised with the dti and the construction Industry. The miring sector would he gble 1o learn fram
this sector and apply similar processes of inlroducinhg locs! content (aagets and vedfication onee e
comprehensive lecal capabilities study is concluded.

8.1.2 The definition and applicability of mining qoods

The Prowdsions

The definifion of mining geod refers o capital and consumable goods used by the “riring right holder
or by & contractor an bekhalf of & Aght holder”.

Tha lssles

The definittan could he problematic # the contractor on hehalf of the right holder applies the dii CoGP
or any other ssctor Codes. o that case, the contrmcter should bz allowed to adhere to the Preforential
Frocurament element of the dti CoGP or sector Codes and not the Inclusive Procurement requiremenis
of the Charter. This requiretnent would pose serious challenges Lo the righd holder. i the right holder
also has to take account {or ensure) that contractors adhere fo the Inclusive Procurement requiremernts
in the Charter.

Where the contractor on behalf of a right holder also applies the Mining Charter, then the detinition of
mining goods can apply.

The Rootiests

The MCSA respectfully requesls that a distinction as described above be applied to requests that the
recommendations made abowve be applied as sugyesfed above,

E.1.3 The concept of BEE women entrepreneurs

The Brovisiong

There is ne definition of BEE women entreprenewrs. However, the deduction made is that this refers to
Bk entreprenewrs as defined, namely, referring to Black enterprises that are at jeast 51% Black
Wornen Cwnead (BWO

The lssuoy

This 51% BWE requirement is toa high 2 tamget and may create unintended consequences, such as
fronting and misrepresentation. Women empowerment is parameunt for the transformation of South
Africa; however, the MCSA believes this BWO definition should be aligned to the dii ColGP target of at
teast 30% instead of 51%.
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Tihe Raguests

The MGSA respecifully requests that a definition be added for BEE women entrepreneurs, that refers
to Black enterprizes that zre ot least 30% owned by black women in which black women hold at keast
30% ot exercisable voting rights and 30% of cconomic interest,

8.1.4 The definition of BEE compliant company

The Provisions

The definition of BEL compliant means a company with a minintum B-BRFE level 4 stalus in deems of
the: ofti CoGR and @ minimum 26% black ownership.

the lssues

The dti CoGP has a minimum 25% +1 vote black ownership reguirement and most companies have
been stractured aceordingly. The DMR's requirement of 26% black ownership {instead of the 25% +1
vote), would create huge unjustifiable costs for all companies that have meat and are compliant with the
dti Col5P or their sector code. These companies would now have to restriecture their B-EBEE deals to
meet the OMRB's requiremants, which are over and above their own seclor code or dti CalP, This would
alzo bring reqgulatory uncertainty on Cwhnership provisicns for ofher sectors of the ecenamy, such as
banking, manufaciurtng, sevices, among others, which is undesirable.

The: Roguesfs

The MCSA respectfuly requests that this definition be amended to align with the dit CoGP and refer to
“miniraem 25% 1 vate black ownership.”

8.1.5 The concept of non-discretionary expenditure

[The Provisions

There is no definilion undar the definitions section of the deaft 2018 Charter, however, the footnote 2 on
the Inclusive Procurement and ESD scorecard refera to the calculation of goods and services spend as
nck including “non-discrafionery such az spond on buitdings, foads, wiiitios felectioly and watert and
fanc rates.”

The [ssuos
Procurement spend on buildings and roads should nat be included under non-discretionary spend.
The Fequests

The MCSA respectfully requasts that a definition be included in the definitions section to avoid ambiguity
and that it be accurate and cormect. Procurement spend on buildings and roads should not be included
under non-discretionary spend.

8.1.6 The definition_of Youth and the applicability of 81% vyouth owned and controlied
enterprises

The Provisions

The definttion of youth refers to young South African citizens between the ages of 18 and 35 years old.
The lesios

South Africa’s Mational Youth Paolicy, as well as ita National Youth Comimission Act and its integrated
Youth Development Strategy, define youth as 14 to 35 years of age. The draft 2018 Charfer has a
slightiy differeri age range, which makes for palicy inconsistencies.

SS e/
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81% yaulh owned and controffed enterprises means that the enerprise requires that 51% of its
shareholdingdinterest be in the hands of youth. The DMA, is net clear if this includes youth of i races,
as long as they are Sauth African citizens,

Yauth is defined by an age range. This means that once a sharehalden's turns 38 years old, they are
no longer youth as detfined.

Currently, there is no way of asceraining from a B-BBEE certificate or an affidavit or Exernpted Micro
Enterprises ("EMES") and some GQualifying Small Entarprises {"QA5Es") whal percentage sharehelding
iz feld by the youth.

Jthe Requasis

The MCSA respectfully requests that the detinition tor ¥outh be consistent with other laws as stated
abrovie.

It alsa recommends that il a contract’agreement s concluded with a personds whilst they are within the
Youth age range, that the personis be copsidered/decmcd “Yowth® for the entire duration of {he
contract’agreement.

Lastly, the MCSA respactfully recommends that the Minister cansult the dii and have the "Youth"
cataegodry identifiable on a B-BBEE certificate or affidavit. If that is not resoldved, then it recommends that
the Minister align with the dii CoGP and apply "designated suppliers” nstsad of *“Youth", Designated
suppliers inglude Youth, peopls living with disabilities, people living i rural srews ond miltary veteran
owned supplisrs.

8.2 |lssues Relating to Procurermnent of Mining Goods in paragraph 2.2.1
1 he Provisions

Paragraph 2.2.71 provides that Y0% of total mining goods procurement spend must be on South African
manufactured goods. it further stafes how this 70% target must be apportioned amongst Black
entrepraneurs, BEE wornen entreprencurs or 51% youth owned and conrolled enterprizes, and BEE
carmpliant companics. A five-year transiticn period is provided.

The [ssues

There are basically two separate targets being fumped inte one under this provision, namely the
requircment to purchase mining goods from B-BEBEE suppliers (all the categories mentioned aarlier)
and the reguirernsnt ko have these mining goods manufactered in Sowlh Africa, Spend with B-BBEL
suppliers and the developrnent of local manufacturing capabilities are both crucial but must be driven
saparaiely for greater impact and meaningful transformaticon.

The 7% requirement is a significant problem for mining of certain minerals, particularly those which
redquirs the buying of very large capital equipment from offshere sources which are the sole source of
supply of such eguipment. The abave reguirements are therefre unduly prescriptive and factually
challenging. The MCSA respectfully suggests that the Minister should allow the collaboration
effortafstudy by industry and government to grovide sound local manufacturing targets that can be
smbodied in paragraph 2.2.1.

wee Appendix 6 for the above requiraments impact en South Africa’s international trade obligations
which can be summarized &z foliows;

The requirements impesed by the draft 2018 Chartor in relation te the procursment of goods and
sarvices may violate South Africa's international oblnations under the General Agreement on Tariffs
and Trade ("GATT") and the Ganaral Agreement on Trade in Services {"GATS™.
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Linder thes SATT, South Africa is obliged to atferd imparted producls "realment ng less favolrable than
that accomled to fike products of nationaf erigin®, and thus not to apply any regulatory measures that
afford preference or protection to domestic products over imported products. Under the draft Charter,
howewver, right holders will be unahle to peacure any more than 30 per cent of their mining gozsds from
foreign suppliers, which clearly gives domestic producers a signficant advantage over their foreign
competitors.

Similarly, under the GATS, Scuth Africa is obliged to accord foreign senvice providers "treatmenl na
ress favourable than dormaestic suppliers”, Under the draft 2018 Charter, however, right holders will be
unable to procure any maore than 20 per cent of their services from foreign suppliers, whe must, in
addifion; relinquish at least 0.5 per cent of their annual turnover generated from locat mining companias.

The imposition of quaotas of procurement from domestic suppliers with specific empowermeant profiles
potentially also wviclates the GATS specific prohibitions on measdres that fmil foreian capital
partcipation in service sectors and measures that restrict or reguice speciiic types of legal entities or
joint ventures thraugh which a supplier may supply a service.

While a breach of either the GATT or GATS will not directly impact right holders, it coutd make South
Africis virinerable (o challenges by other member states of the World Trade Organization ("WTO™, I
the implementation of the new Mining Charter places South Africa in breach of its obligaticns under the
GATT and GATS, it will either have {o negotiale a moedificalion of those ohligations or Tace the risk of 2
reforral to the WTCHs Dispute Settlement Bedy ("DSE™.

In the case of the former, South Afrfica will have to tender necessary "compoernsadory adiustmernts" for
its failure to extend the necessary protection to investors from ather member states, which could rasult
in other serctors of the economy baing deprived of pratectinns afforded by the GATT and GATS, H the
matier is refemred to the P58, =ome or all of South Africa's rights wnder the GATT and GATS could be
suspended until the dispute i= resalved. Prediclably, such a suspension will have a detimental impact
on 1he entire econormy and hat simply the mirkng indusinyg.

Far all of the above reasons, paragraph 2.2.1 13 nol based on factual availability and henes is not
capable of implementatian,

The Bequests

The MCSA respecifully requests the separgtion of B-BBEE supplier requirements from the [ocal
conterd!SA manufaciuring requirements, as detailed above. It further proposes that the 70% mining
good target remain staggered over a 5-year period as detailed in the draft 2018 Charter, with a splitf
appattionment a5 follows;

Youor & fargets: ofaf 70% Mining goods

¢« BLE Entrepreneurs {51% B30} — 20%

«  BEE wamen entreprenaurs {30% BWOE — 10%;

=  51% Black Youth Cwned enterprises OR 51% Black Designated Suppliers — 5%
+« B[ Compliant companies — 35%

Also, paragraph 2.2.1 (3] refers to spend with "Bfack enfreprenains®, whereas it should refer 1o ihe
defined term “BELC cntrepronours” for consistency,

The MCSA respectfully requests the amelioration of paragraph 2.2.1 so as to indicate that it applies
anly insofar as the 7% mining goodz requirsment s available in South Africa.

5B
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The MCSA impicres the Minister to insert an Imports Uxclusion clause that provides that where the
holder can show that cutput capacily will be detrimeantally affected by domestic suoply shortages, the
haolder sheukd be entitled to procurs mining goods manufactured outside of South Africa.

B3 Issues Perfaining Lo Procurement of Services in paragraph 2.2.2
The Prowvisions
Paragraph 2.2.2 provides for 80% BLE procurement of senvices, with specified apportionmeants of G0%

from BEE entrepreneurs, 10% from BEE wamen entrepreneurs or 51% youth owned enterpriscs and
10% from BEE compliant companics. A two-year transitional period i= provided.

The fzsues

The B0% target is apportionsd in a maneaer that over-amphazises the spend with BFE entrevrensurs —
Bl% of the 80%. This leaves very Mlle for the other B-BBEE supplier categories. The BMCSA
recommends that the B0% iarget be apporiioned as follows:

s+ BEE Entrepreneurs (51% BO)— 30%

=  BEEwomen enfreprensurs (20% BWO ~ 10%

+  51% Black Youth owned enterprises OR 51% Black Designated Suppliers — 10%
s BCE Compliant companies — 30%

A two-year transilion period s nof sufflicient considaering that sl the B-RBREE Supplicr requirements are
new, excapt for the REE Compliant companies’ requirement. The industry weuld need maore tims to
identify, develop in most cases and scurce from these suppliers. The MCEA therafare recammends 5
lwve-year fransition period sirnilar {o that offered for mining goods,

The Feguests

The MCSA respectfulty requests that the recommendations made above be applied os suggested,

8.4 Issues Relating toe Verification of Local Content in paragraph 2.2.3

The BPriovisicns

Paragraph 2.2 3 provides that a holder must provide proof of loeal content of mining goods in the form
of certification from the SABS ar any other entity designated by the Minister.

The lssis

The Mirister of the dif recently dissoived Lhe board of the SABES and placed it under administration in
terms of section 49(2) of the Publiz Finance Management Act, 1959, as & result of a lack of service
delivery and a failure to perform its mandate. This action by the Minister suggesls that the SABS is not
in & posifion to carry out its existing mandates, let alone the additional regponsibilitias set out in the draft
2118 Charter®,

Certification by the SABS annually of all procurement is not achievable. The SABS has confirmed that
itis currently not up to the task and is hoping to acquire the necessary capacity, This prescription dwarfs
the annual auditing reguirements of all companies in South Africa by the available auditing fims into
oblivion. The alternative 'entity designated by the Minister s not defined.

See s M polity org. zatfari clelsa-soulh-affican-tu:cau-of-g1andards-placad-und 2--aa milnl szt lor- 200 550700
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The onus of proot should not lie with the right holder, but rather with the suppliers. Also, the verification
of each item would be cumbersome, If one company has over Tmillion line kerns, the SABS would need
an exlensive ameount of time to verify that company’s line items. To wverify the entire industry would
reuire multiple verification agencies. The MCSA recommends that a supplier be verified for and
provided with & focal manufazturing percentage, instesd of each ine itern being verified for lozal content,

Jhe Heguests

The: MCSA respecllully requests that the local confent requirement and therefors the verilication be
separated and remowvad from the Charter untd a feasihility study is concluded and more realistic targets
are set. The MCSA also vecommends that the SABS and other verification agencies be provided with
adequate time to develop the verification skills and capacities required, the industry purchases millicns
af items and far each ene of these {o be verfied and previded with & tooal cantent cedficate s noble,
but will take time.

a5 Issues regarding Enterprise and Supplier Development in paragraph 2.2.4

The MCSA supports the general purpose of ESD. Howeavar, correnitments to dewvelop and support
emernging, micrg and small enterprises cannot be borme by the mining sectar alone. The ohjective of
building the South Adrican industrial base is a national one. The MCSA supports the offset of ESD
against the Inclusive Frocurement targets as autlined in the draft 2048 Charter. The anly concem under
this sub-clement relates to the minimum duration for a contracl between a right holder and the recipient
supplier.

Thia Provigions

Paragraph 2.2.4.2 {d} - requires that a sontract hetween a right holder and the recipient supplier must
be a minimum of five (5) years.

T JSapns

Five years as a supplier or enterprise development beneficiary is foo long. This will Imit oppartunities
for meore enterprises to be developed and assisted by the right holder. A developmental pregramme
cannot be [onger than Lhree years,

Thae Reqgueasts

The MCSA respectiully requests that the duration of the contract between a right helder and the
recipient supplher be for a madimom of three years, The MCSA further recommends thal thers shculd
bo incentives In place t2 ensure that the enterprise dovelopment honeficiaries graduate and become
suppliers to the right holder where possibie and for the supplier development beneficiaries to be
awardad confracts and provide goods and services o (e right hokder, Iy ihis way the E50 programmes
developed would meet the objectives and purpese cnvisaged in the draft 2018 Charter,

Furtherrnors, the MESA respeckivity requesls that a "benefit factor matrix” similar to the one found in
the dh CoGP be adopted, stipelating what fypes of devetopmend costs will e recognised and 1o what
extent. This is required to ensure consistency and clarity among all mining companies.

5.6 Issues regarding Research and Development ("R&D™] in paragraph 2.2.5

The MCSA's initial submission was that R&0 is not a topic that iorms part of s100(2) and therafore
cannot be desll with in the Charter and is affra vires. 1t does not deal with fransformation i s10002%a)
ar with any of the objects in 1002 W), However, the MOSA agreed o include RAD during Lhe MCTTT
neqotiations, but now it seems that the draft 2013 Charter brings back a requirement, in a skghtly
different foemat, that all secial partners propoged to exelude from the Charter.

S ZeB
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The Provisions

Paragraph 2.2.5% provides that 2 right holder must spend a minimum of 70% of its total A& budaget an
South African based research and development endities; and that a minimum of 50% of the 70% be
spent on South Alriean Fublic Academic Instiiulions or Science Councils,

The Iusios

It was agreed during the MCTTT negaotiations that 70% of the R&LD budgst be spent in South Africa and
fhat na tarpet ar luther prescriplion would be made regarding the RE&D spend. The raturn of the 50%,
of 0% prescription s & coneern 25 therc is no evidence these South African Public Academic
In=titutions or Science Counsils have the knowledge or expertize to undetake the HAD required by the
indusiny.

The Reguosts

‘The MCSA respectfully requests the deletion of the sentence, A mimimes S0% of the 704, indicated
ahovg must e spant Al Bruth Afdean Pelilie Acadoenie Inshilotions o Soionee Couneis”

8.7 Issues Relating to Processing of Samples in paragraph 2.2.6

e Provisiolts

Faragraph 2.2.6 provides that & holder must use South African hased companies for analysis of 100%
of mineral samples and may not use foreign based facilittes or companies without Ministerial consent.

The Issues

‘I here is no indication of the factors that the Minister will take into accownt in exercising his discration.
il should be provided that where thers is no sampling capacity in South Africa the right hoelder may
procure fareign sampling services and should be able to prove lack of capacity to the DML A further
practical difficulty arises in that if a holder cannot obtain the sampling senvices of a South African based
cornpany when 1t requires them, there is ne tme imit within which the Minister most grant his written
permission. The Mintstar may not be able timecusly to process such requests and the consequences
for the halder may be significant.

The Reqguesis

The MCS5A accordingly respectfully requests that the provisions reiating o Ministenal permission ke
amnlified as suggested abowvea.

8.3 Issues Relating {o Contribution by Foreign Suppliers in paragraph 2.2.7

The Provisions

Faragraph 2.2.7 provides that a foreign supplier must contribute 0,5% of its annual lurnaver towsards
devalopment of suppliers o be direcled to the Mandelz Mining Precinct for reseanrch purposes.

The [ssues

The Mandela Mining Precinct is eritical to poziliohing South Africa as a core driver of world glass
technology and manufacturing capakiliies and solutions for the development of the economy. A= a
Mining Phakiza initiative, it enjoys the suppert of the MCSA and it members. 1t deserves to be
supported and the MCSA iz encoursned that the OMR acknowledges this too. However, this
requiremnent does not fall within the ambit of s100{2)a) or {b) of the MPREDA and is therefore
unauthorized and witra vires and shauld therefore be deleted.
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This contribution is nothing other than a tax, levy, duty or surcharge imposed on goots and senioes
supplied by forefon suppliers and is not suppertad. Therefore, this element should be confained in &
Money Bill. The draft 20158 Charter is not & 8ill lef alone a Money Bill. The Minister has no power to
make or even introduce Money Bills or to raise revenue. That power is reposed in the Minister of
Finance,

The wording “fowards dovefopmornd oF supplioes 1o he direcfed 1o the Mandela Mining Precinct for
research purpases” is unclear. [ar example, the words * to be dirceted” are obscurs @s to whather they
are indended fo mean lhal payments must be made by the foreign supplier to the Mandela Mining
Precinct.

Paragraph 2.2.7 of the drafl 20138 Charter purports to have pxtra-territarial application, which it siarely
may not do. Were a foreign supplier to have expatriated 100% of its annual turnover there would be no
mechanism under the drafl 2018 Charter for enfarcing the paymeant of the contribution of turnover to the
Mandzla Mining Precinct. 'therefore, the draft 2013 Charter would he unenforceable wie 8 wis & foraign
supplier with na assefs in Boulh Africa. Paragraph 2.2.7 is therefore incapable of compliance by a
hotdar, Forcign suppliers are not holders and are therefore not subject to the Minister's jurisdiction.

1he Requests

The MCSA accordingly respectfully requests that paragraph 2.2.¥ be deleted.

8.9 Issues Regarding Submission of Data in paragraph 2.2.3
The Provisions

Faragraph 2.2.58 provides that a right halder st submit data on their annuat purchases by using a
commaon product classificakion systerm.

Thiy fagtios

This is acceptable In principle and in ling with one of the recommendations of The draft procorement
study funded by dfi. However, implementation of such a systam would he costly and time consuming,
The comman progduct classification system applied would need o be agreed with the industry. There
are a few systems which could be cansidered, namely:

» HE . Harmonized Commeodity Gescription and Coding System;
«  S[TC - Standard Internaticnal Trade Classification: and
= UNSPSC - The United Mations Standard Producliz and Services Gode,

The Ragtiests

The MCEA respectfully reguesks that a system be considered as part of the local content study by the
dii mentioned earlisr.
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a THE HUMAN RESQURCE DEVELOFMENT ELEMENT

The MOSA Uy sppparts the requiremesat of 5% of leviable amount being contributed by right holders
towards investing in their employees and non-employees. The maning industry is knowledge bhased, and
the MCSA will continue to play its part in producing a skiled, fraingd and diverse workforce whilst also
develaping yalng peophe, exd-miners @nd our communifies at Yarge. This is the main reason why the
M54 disagrees with the splitting of the target as prescribed in the draft 2018 Charter, where a portion
of this investment is ta be spent on R&D. The full 5% of leviable amount must be used for the benefit
of employsees and comranidy members, Youth unemployment and skills shottages remain huge
concerns for the country and these funds would be better utilised by mining companies i addresszing
these challenges. Programmes such as the Youth Employment Services *YES™ programme Ehat
promate jobr cresbion for Yauth are recognised under the dti GCoGP. These types of programmes should
also be recognised under the final Mining Charier.

9.1 lesues Relating to Human Resource Development (HRDY in paragraph 2.3

4.1.1  The spliling of the 5% of the leviable amount
The Provisions '

Paragraph 2.3 reguires a helder to invest 8% of the laviable amount (as defined in the Skills
Developmant Lewvy Act 1899 an essential skills development, apportioned as o 3,.5% on essential
skills development activities and as 1o 1,5% lowards South African public acadgemic institutions, science
councils or research entities, and both of which must be appaottioned in proporticn with national or
privincial demographics.

The spliting of the 5% of leviable amaount, where 1.5% would have to be ysed for R&D purposoes is not
suppoted. This amolnts ta RS — R2.185n per annum that will be taken away from emplovee skills
devealopmeant, youth and unemployed peaple's bursares and schalarships and other skills and training
raquirernents and given to science councila and ressarch antifies.

The research referred to dogs nol relate to the skills development of employees, but rather to research
tntc finding solutions in exploration, mining, precessing, technology efficiency (energy and water use in
mining), beneficiation and enviranmernial conservation, R&D is &4 sub-element of Inclusive Procurement,
as impartant as it is, should not be funded out of employees’ skillz development funds.

Investments under HEG should be aligned with the cbjectives and targets set under the Employment
Equity elerrment. The EE fargets in the draft 201 3 Charter are progressive and will requira that employvees
and potential employess  (youth, unemployed persons) be provided with skills  developrment
opportunities. This 1.8 — 2 1bn investment should therefore not be directed towards R&D,

e Hedquests

The MCSA accordingly, respectfully requests the deletion of paragraph 2.3 (b) and the amendmen of
paragraph 2.2 {a) fo ensure that the full 5% of the leviable amounk is invested in employess and nen-
smployees.

9.1.2 The R&D expenditure must qualify for a tax allowance

The Provisions

FParagraph 2.3 () refers ta the RED expenditure which must qualify for an R&D Tax allowance in terms
of Income Tax Act, Section 110,

Withoul detracting from the MCEA’s request abowve that the R & D aliocation in paragraph 2.3(a) be
deleted, this provision in paragraph 2.3(c) appears as a sweetener;, however, it is nof. The practicaliby
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in terms of the time consurmed, the amount of paper weork and motivations. the discretion applied as
well as the lead times in applying for this minor fax allwance iz sometimes not weorth it This should not
be compulsory.

The Reguesis
The MC5A respectfully requests the defefion of paragraph 2.3 (o).

813 Definition of national and provincial demographics

The Provisions

HRELD and LEmpleymant Equity refer Lo national or grovincial demosgraphics.
The fssues

Mationat or provinctal demographics are too vague. Cne wolld never know what they are being
measured against, because the national or provinsial demoegraphics couid relate to adult poputaiion ar
aliigenaral population ar anyihing really, The MCSA recommends that the DMR align to the dif CoGP
and use national and/or provincial Ceonomically Active Population {EAP) statistics insiead.

Jhe Requests

The MCSA raspectfully requests the use of nationak and ar provincial EAPR statistics, to align with the
rest of the ecanomy. BAP includes people from 15 to 64 yoars of age who are eithar ernployed or
umempioyed and whao are seeking employment. The EAP statistics are meant ta provide quidance o
employers to assist them in determining the resource alfosation and subsequent interventions that are
reeded ta achieve an equitable and representative workforce. EAP statistics are alss released annually.

10
11 THE EMPLOYMENT EQUITY ELEMENT

The MCSA supports workplace diversity and the dive towards equitable representation at all levels of
a company te prorncte social cehesion, transfermation and competitiveness of the mining industey, The
FICSA members will continue to promcte equak opportunities and fairtreaiment in employment. Women
in mining numbers are low across the globe and EA i no different. However, the MCSA wilt continue
to promote ermployment apparfunities fer women, especially Black women as they are the lesst
represented in the mining industry. As discussed and presented during the MOTTT, target setting for
this element must be based an actual numbers of employees and adapted for corrective and aquitable
recruitments, fraining, retentions snd promotions. The MCSA appreciates and ully supports the
provizion that requires companies to prepare and present a five-year plan within six months of the
publication of the finat Mining Charter,

The MCSA mearnbears will endeavour o achieve and, where posaible, go beyond compliance as i has
done in pravicus years under thiz element. The targets are a huge sfretch, However, the MOSA
members will develop palicies and pracedures {hiat will assist them to reach their goals.

Nuskrated below, are the actual percentages of employees in the industry as against the targets set in
the draft 2018 Charter. The last column depicts the expected change in percentages over a five-year
period. As can be seen balow, the targets set for Black Women in almost all categones are exfremealy
amkitious, and in mast cases, they are more than double the actuals {=100% growth),
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-Employment Equityr N Actuals Targets - Expected
|6 | oft2018) | change %

‘Black Board membors - e T L e e L A0% - I DI

Bilack Waman boam mebers e L e 20%

|-Black Top Marzgement™. -5 - 0 27 0 TF G o | B0, B

Black Woman Top Managument** 1o T% Y 114%,

| Black SeninrManagemend 070 0 T 0 | ggn o st | oo BGRE o] T ER T

| Black Woman Senior Mﬂnagamem” L T 1L% 114%

| Hlack r-,."hddle Managament B ConAdEy ' ::'_ = N R T A

Black Winmen Middle Management 2% 0 .. A% ET3

|:Black Jurior Mansgement: - o o L TOBR%R - |- T 0% ol el B

Elack Womer Junior Managamen‘ 2% _ ). 28% a8k

| Black empioyess — Coie and Critical ssils S0

I:rnp'D:,rras with dizabiltics 1.5%

“Lommizsion fer Employrnent Equity report 2016 **ncludos Deocuthee sanagomicr il

The table above reprasents Black people, not HRSAs as was previously measured under the Mining
Charters or as per the MPRDA currently. The MCSA wilk fulky support the use and applicabiity of Black
people instead of { [D5As, in the apirit of prograssive ransformation when the MERDA is amended and
gazetted under this elemeant and other slements sxcept for existing dghts under the Ownership eferment.
in existing rights or pending applications where white women have been involved in Ownership
transactions, they should be recognized for the duration of the mining right.

111  Issues Relating o Employment Equity in paragraph 2.4

10.1.1 Definition and application of core and critical skills 2 4.7

T Erovisions

The definttion "refers fo sefonce, fectology, engingering and mathemaiical skills {"S1TEM across all
urgrenisational fevels witfin both production and aperational parf of a mining cormbarye,”

The lssues

This definition is too narraw, since STEM skills are ondy & part of core and critical skills required in the
mining industry, The definilion in he Reviewed Mining Charter 2017 ("RMCA17") was more accurate,
stating that core and crtical skills "musf fnclude fechnical representation suross of arganizationsf
fevels. " This is broader than just STEM.

Ahe Hequasts

The MCEA respactfully requests that the definition in the drafl 2018 Charter be replaced by {he one
found in the RMC17 as =tated above or it be replaced by the one found in the dii CoGP which reads,
"shifis that are vailua actding, cannat he oufsourcaed, willtkn e production/operational of the value chain,
as apposcd (o he sepply sida, services or dawnstrean operations.”

Again, the MC3A respectfully reguests the vse of the national andfer provincial EAP targets (as
explained earier) nstead of national or provincial demeographics.

10.1.2 Board and executiveltop management Llargets including BEE shareholders 2.4

The Provisions

The last paragraph in 2.4 mdicates that the board and executive/top managemeant targets must
include BEE shareheolders

§ Le
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1he Issyeg

Thae MCSA undarsbands the principle of inclusion of BEE shareholders in active participation in the
management and coniral of the mining industry, as well as skills transfer, however, thers will be na
enforceabie accountability and abligations on represenialives of host communities and BEE
enfreprenslrs paricipating in executivedtop management levels, relating to corporate governance and
confidentiality. Fiduciary duties as officers of the company do not apply to these represantalives,

The inclusion of representatives of BEE sharsholdars who are “gualifving empovees” on oxecutivetap
managernent will also be impractical as this would mean that these employees would no longer be
consitdered to be “gualifying employeas.” As stated previously, the requirement that rranagement must
include shareholders would o no sendce io either the shareholder ar the company in that it woutd force
ah employment redationship thal may not be suitable for cither. Management and =hareholding are
different and often unrelated concepts.

e Heguests
The MUSA respaectfully requests that this provision in the last paragraph of 2.4 be deleted.
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12 THE MINE COMMUNITY DEVELOPMENT ELEMENT

The MCSA supports the MCD chiectives and strongly believes that mining companics (with the
coopertion of key stakeholders such as communitizs, focal and national government) should help
factilate the creation of thriving and sustainable communities {host communities and lEbour sending
araas) whare community members are active paticipants in the development of their communities
during the sntire mine ife cycle, including closure, develeped in partnership with ether mining
companies, government and other business sectors,

The MCSA supports the provisions in the draft 2018 Charter that de-emphasise the link betweoen
Integrated |DFPs and S5LPs, and emphasises a more constructive appreach where the mines,
municipalitics, ming cemmunilies, traditional aothorities and other affected stakeholdess  identify
developmental priorties for mine communitiss. It is common cause that mining compantes spend a
substantial amount, i nof the majority of their SLP budgets, on infrastruciure related projects that ave
in municipal IDPs. Yet at the same time, muricipalities underspent BR53bn as at July 2017 {meads up of
Capital Expenditure (R15.80), Operational Expenditure {R38.4b) and Conditional Grants (R4.3b).1
Mining companies must be allowad more room to focus on projects that are important to communities,
such as health, education and, especially, tihcome-generating projects.

The provisions relating to transparency and callabaration are welcomed and fuly supported. At the
Mining Charler Summii of 7-8 duly community memboers proposed thal SLPs should be approved by
the DMR within 90 days of submission and that the approved SEPs should he meade available 1o
communities and the public within 30 days, The MOSA also suppots this,

The MCSA raspactfiully submits that the proposed warding above for the draft 2018 Charter would also
need to be included in the regulations in terms of the MPEDA.

The MCSA's concern relates to larget setting for MCD, in which regard the MCSA strongly urges the
Minister to reconsider agresing to a target for this element. The MCSA proposes 2 larget be ast at 1%
WNPAT, this would be in line with the Secio-ecanomic Dewvelopment {"SED™ target of 1% NFAT
applicable under the dii Co3P, s also the target that the indusiry currently uses for MCD contributions.

121  Iszues Relating to Mine Community Development in paragraph 2.5

11.1.1 Definition and application of mine community
T Cronvizions

The third paragraph of patagraph 2.8 provides that for purposes of implementation of Social and Labaur
Flans and Mine Community Development prajects, the term "Mine Caommunity” refers to “commnurniics
whete mining takes Mace, majoriabour sending droas, adizoeent commanities within a focal municioality,
metropofitan municioality anddor disfrict monicipality”.

fhe lssuas

The definition. in the draft 2018 Charter is oo broad and is not in alignmen with the mine communities
thak benefit from the Lecal Econamic Development {"LLD") section of approved SLPs,

The Redquests

The MCSA respectiully requests that the lakter part of the defintion axcludes *adfacent communities
within a focal municipalily, rmclropolitan twwnicinality andfor district muricipality’, or at the very least
evcludes "adiacent communities within & molropolitan mumicipality andior disirict monicipality”.

Furthermares, the MCSA respecttully submits that the second last paragraph of paragraph 2.5 indicates
that amendments of SLF commitments musi be approved in terms of 5102 of the MPRDA. However,

L ocat Boveramant Eovenuc 8 Exponditure July 2016 June 2057

290

g e



MINERALS COUNCIL

SLUTH AFKICA

seclian 102 of the MPRDA does not refer to amendment of ELFs, that topic being deatt with in MPROA
regulation 44. The MCSA respectfully requests that this be amended accordingly.

13 THE HOUSING AND LIVING CONDITIONS ELEMENT

The BMCEA and itz members suppot the objeciives of the Housing and Living Conditions glemends,
Hurman dignity and privacy of mine employees are paramount to expedite transformatien in the secior,

121 Issues Relating to Housing and Living Conditions In paragraph 2.6

The Provisions

‘Mining companies must improve the standard of Rousing and fiving conditions of ming sinployees as
stipulated in the Housing & Living canditions standard”

Ther fgsoes

The wording it paragraph 261 may be interpreted to mean that mining companics ate obliged to
provide affordable housing.

The Heguasis

The MCSA respectully requests that it be clear and understood that in this regaed companies would be
in compliance with thiz element if they provide access for their employees to decent and aflordable
housing through means such as housing allowances, subsidies, etc.

The MCSA notes that the industry has been providing housing allowances and subsidies to employaes.
In 27 the average Living Out Allwances for Category 4 (entry level) underground employess in the

bargaining unit were H2100 in the Gold sector, 7332 in the Coaf sector and H2150 in the Platinum
Gactor.

47
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14 APPLICABILITY TO THE 2018 CHARTER
141  Issues Relating to the Applicability of the 2012 Charter in paragraph 6

13.1.1 Applicability to Prospecting Rights
The Frovisions

The second sentence of paragraph & provides that the dralt 2018 Charter applies also (o prospecting
rights as conternplated in s1/{4} of the MPRDA_

The lssties

O the above wording it seems that the entire draft 2018 Charter would e applicable to prospecting
righls. This applicability iz undesirakie from the perspeclive of encowragement of prospecting
irvestmeant @n Soeuth Africa. The provisions regarding Ownership along would be to rmake such
irvestments more unsttractive, as is already demonstrefed in South Afnics's dismal Greenfislds
prospecting perfermance. To then include Inclusive Procurcment, ESD, EE and all the rest of the
Chartet elemeris will have continued dire, § not crippling, consequencas fof prospecting. The applicants
for or hokders of prospecting rghts are mainky venture capital funded exploration companizs, which
nave no income siream. Rather, government should reduce any red-tape regarding Greenfields
prospecting, and raally open up the country for a prospecting boom. Only whean wiable and bankable
potential projects are identified, and an application is made for 5 mining right, sheuld the Mining Chatter
apply.

The Haiiesis

The MCSA respectfully requests that the Minister shoutd not appiy the Cwnership requirements of the
Mining Charter, or any cther elements of the Charter to prospecting rights.

The MCSA respactfully submits that if the Mindster makes & request n lerms of s17(4), | needs 1o be
clarified whethor the provisions of the draft 2018 Charter apaly with the necessary changes alse to
existing prospecting rights, pending prospecting rght applications, and o new prospecting rights.

The MCSA alzo respeciTully reguests thal when mining right applications are made pursuant ta ihe
holding of an cxisting prospecting right (.o, a prospecting right which oxists priar to the coming into
operation of the draft 2018 Charter} such apolications should be processed and granted in terms of the
provisions af the 2010 Mining Charter, and the resultant granted mining right should be stated to be
desmed to be an existing mining right as defined in and for purposes of the draft 2018 Charter.

13.1.2 Ring-fencing of ownership element

Thir Prowizioans

The third sentence of paragraph 6 provides that the cwnership element is ring-fenced which requires
100% compliance at al times.

The lastos
Howewver:

+ it iz not clear whether this sentence is intended to apply to existing mining rights, to new mining
rights, or to bothy;

» inscfar as this sentence is intended to apply to existing mining rights it conflicts with paragraphs
21.1.1 and 2.4.1.2 of the draft 2018 Charter and with the Judgment. So that it should be made
clear that the second senlence daes not apply fo existing mining rights; and

= inzofar as the second sentence applies o new mining rights, it also conflicts with the Judgrent,
and in any event is contrary to the object of attraction of mineral investment.
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The Reduashs

The MCSA rospectfully requests the delstion of the third sentence in favour of reliance on the specific
ownership provisions where they appear in paragraphs 2.1.1.1,21.1.2, 2.1.1.3, and 2.1.1 .4, of [he draft
2098 Charter.

13.1.3 Definition of Junior Miners

I he Provisions

The fourth sentence of parsgraph § provides that & Junior Miner, “rmay malke rspresentations o the
Minister reqarding the extent o which the Mining Charter elements shall apply”

e lssues

The voncapt of "Junfor Miners™ e nat defined and may be misapplied, The MCSA requests that the
following definttions be adoptod:

“Junior Miners” shall mean Prospectors, Mine Developers, Micro Mins Enterprises, Small Scals Mining
Frtzrprizes, Medium Scale Mining Enterprises, as well as Mining Permit bolders.

“Prospectors” shall mean applicants for or holders of prospecting rights in Eerma of MPRDA and which
holders and their holding companies do not have revenue which s generated from mining rights,

“Mine Developers™ shall mesn applicants for or hoiders of mining rights in the first three years of the
refevant mining right calculated fram the date of the granting of the right and which holders and their
holding companies do nok have revenue which is genserated from ather mining rights which when
agqarenatad, expead RH00 million in the past tax year,

“Micro Mipe Enterprises™ shall mean applicants for or haolders of mining rights or mining permits and
which had a total Revenue generated in the past tax year of less than K10 million, which emplay a
maximum of 150 employvaes, and which holders and their holding companies do not have revenye
generated fram other mining rights which when aggregated, exceeds R400 million in the past tax year,
and includes any diamond mining enterprizes which fall inio the following categores:

s Artisanal Diamond Miners - employ a maximum of 20 amplioyess;
iid-tier Diamond Miners - emplay between 20 and B0 employess: and
Upperdier Diarnond Miners - employ balween 60 aond 150 employees,

“Small Scale Mining Enterprizes” shall mean applicants for or holders of mining rights ar mining
permils that had a total revenues in the past fex yeae of R1Q million or more and tess than RS0 million,
which employ between 150 and 250 employees, and which helders and their holding companiss do not
have revenue generaled from other mining rights which when angregated, excesds RE00 million in the
pas] {ax year,

“Mediurm Seafe Mining Enterprizes” shall mean applicanls for or halders of mining righls that had a
total revenue in the past tax year of RS0 million or more and less than BR300 million, employs between
250 and 500 empioyees, and which holders and their holding companies do nob have revenue
generated frorm other mining rights which when agoregated, excerds RE00 million in the past tax year.

“Mining perant holders® shall meat holders of mining permits in terms of the MPRDA.

“"Holding ceompanies” shall mean halding companies as defined in the Companies Act, 2003

13.1.4 Applicability to Junior Miners

The "one size fits all' approach ta the draft 2018 Charter and MPRDA iz nob viable for the various
component parts that make up the mining value chain. At the earlier stages of development smatter
companies are extremely vulnerable as they are drawing their capital needed for development from
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borrowed money, and i is only after they reach the production stage that they can reafise any revenye,
It is fully acknowledged that the early stages are entry points for smaller BEE entities and they should
not be required to comply with the same Charter requirements that apply to large scale multi-national
companies. For these remsans and to stimulate and encourage growdh in this secter of the industey the
MCSA recommends that “Junior Miners” be afforded exemptions from full compliance with the Charter,

The MCSA respectiully requests that the definitions and the applicability of Junior Miners be adopted
as siggested above. The table below Hiustrales 1he exemplions requested;

Table: Ditfersnt cateqariss of Junior Miners and the exemptions frem the Charter

N

i . ) : i L
Emerging :| Prospeciors Mine e ) . u?em
Minere (exploration) | DEvelepars | micro Mining | Sniall Scale [Wledlum Scale | Large Scale
; . {from the Enterprises - Min g WMining Mining
Emerging Enterprises Enterprigses Entorprises
o ) Mirner Sactor) : N
Ownership  [EXempt CTTERT v eIt 5% BEE 15% BEE Euii 'Compliance
CI'.N:I;EFEI'IIQ by aentreprensLrs BrtEpIRNEUS [0 T s
rdl ) -
sharehelders 2% - 2%, .
Communities - | Communities
MEAT sharno - MPAT share
2 Im 1pll:n,ree-s 2%
— MNPAT =hara Employass — |
MPAT share | |-
Human Exerp, ‘r(é:_-}quﬁi'ﬁmﬁn‘ enpt ?gaﬁﬁirerrent Elaﬂgﬁiremen? Full-Compliance
Resource tar fall for full for full -
Oevelopment - campliance cormpliance compliangce
Mine Exempt En-cre-,mp%:-tT Esernpt ™ 77 7 | 30%: . Gy .
: : except for reauiremen s Moyl
Community heuarig plan for full forful
Dovelopmont ACCOMmpanyin ] sompkance compliances
! the Mining Cuniplance
: ight wwith i . i
: spplication Lnde lakings Corpliance Comgliance
: i whers with aLP. with SLT
i Conipkance applicaiie Lnilarakings unden lakings
: with SLF
! Lerd e lakings
. Procurement, [Exernpl ffc;}ﬁimmc\nt FHETpL égfﬁ;r.e.-ﬁenl ng%&ire_r;ent
. Supplier & for full for ;. for full
- Enterprise complisnce compliarce coempliznes
. Development o
"Employment [Exempt A U Exarmpd 0% of the” ™[ B0 of tho
. Equi raguirement - FeaLlienetit reqdirement
i Bquity foor gl For full far fuil
: comolisnoe compliance compliznoe

* ATy concoesslan shauld be il Lo Black Frirepreneuss and should allow for an increzsc In GEE lawol 1o Tul
Goinpiance @ the operatee prograsses o mining operations at increased scals

142  Non-Compliance with the draft 2048 Charter

13.21

The Provisions

Issues Relating to Hon-Compliance in paragraph &

Paragraph 3 purports to provide that a holder who has not comptied with the Dwnership element and
falls between levels & and 8 of the drafl 2018 Charler scorecard will be regarded as non-campliant and
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in breasch of the MPRDA and will be dealt with it termns of 393 read in conjunction with 2547, 98 and 59
of the MPIDA.

The lssues

Paragraph & contravencs and conflicts with the Judgment, Orders 2.3 and 2.6 which clearly indicale
that failure to mest the requirements of the Charters does nol constitute o breach of the MPRDA and
hance lhal 347, 88 and 99 do not apply to such fafure. In that regard the MCSA al=o notes that the
Bill has not yet been re-znacted, assented to, or put inte operation, and that in any event Lthe Bilk reay
yet be subject to further constituticnal challenges.

The MCSA repaats. as it has set out abave, that the draft 2018 Charter does noi constitute a regulation
and docs not constitute legislation, and instead constitutes faormal guidelines or slatemens of policy
which are mandated by 5100 of the MPRDEA. The Minisier cannot by decree eleviate the status of the
drafl 2018 Chatier (o hal of legislation and cannot by decree provide in the draft 2018 Charter that non-
compliance therewith will render the mining company in breach of the MPRDA and subject 1o the
provisions of 5893, 47 28 and 93 of the MPRDA. The MCSA reiterates that it remains committed to g
mutually agreed Mirdonn Charfer as an instrument far achieving transformation

Alt of the abowe is more fully set out in the Judgment, as alzc in appendix 3 herefo.
Ihe iequests
The MCSA accordingly, raspactfully raduests the deletion of paragraph 8.

14.3 SCORECARD: MINING CHARTER REVIEW

The MCSA supports in principle the development of a scorecard and supports the remaval of HRD s
MCD from ring fenced elements. This scorecand is animpravernant fram the past seorecards with binary
largets and hree rnng fenced elements. Howeower, the MCSA respectully recommends a closer
alignment with the dti CoGP scarecard and weightings. The MCSA alse recomimentds ihat the scorecard
be aligned to the requests/zuggestions made Lhroughout this decument,

Althauegh, Inclusive Procursment is a criticat clement, the over-emphasiz of points on this element
should be reduced.

15 CONCLUSION

he MCSA wishes to thank the Minister for the opporunity io make representations on the draft 2018
Charter ard respacliully requests the apportunity to submit oral representations fo the Minister. The
WMCSA remains commitled to working with all indestry stakeholders to achieve a Mining Charter that
promaotes tranaformation, growth, competitivenass and sustainability of the industry to the benefit of all
stakeho|ders. :

Dated at Johannesburg this 22M day of August 2018.

Foger Baxler
Chiet Executive Officer, duly aulharised hereto
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16 LIST OF APPENDICES

Coapies of;

1 The Anticipated Effect of the Draft 2018 Charter on Mineral lnvestment in South Atrica and en
Ihe Ecanoery.

2 Exposition on contraventions of the Companies Act, 2008,

3 Mote on comparison between the Judgrent and the draft 2018 Chearter.

4 WMOEA document showing that wsing the same stafistics, but applying the once empowered
principle, the mining industry is more than compliant notwithatanding the DMR's 2009 and
2014 assessmenis to the contrary.

& . Document dedling with non-applicability of the B-BEER Acl and dti CaGP to the drafl 2018
Charler.

B Mets on Iiternational Trade Agreaments.
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APPENDIX 1

THE ANTICIPATED EFFECT QF THE DRAFT 2018 MINING CHARTER ON MINERAL
INVESTMENT IN SQUTH AFRICA AND ON THE SOUTH AFRICAN ECONOMY

MINERALS COUNCIE SOUTH AFRICA (MCSA); ECONOMICS DEPARTMENT MINING CHARTER
REFORT

The focus of this analysis & on tes aspects of the mining charter namely: free caried interest {FCH and
the trickle dividend of 1% of EBITDA (Eamings Before Interast Taxes Depreciation and Amortization)
as prapozed in the Draft #2018 Chaner, MCSA submits that these requirements will raise investment
hurdle rates and matedally dampan investor appatite and will result in lower invesiment and finther job
lzeses in South Africa's mining sector. Emphasis is placed on the impact of these requirements on
inwestrnent.

BMCSA s gravely concemed sbout the possible desfabilising impact of unfulfiled aor helgbiened
expeciations created around the purported immediate benefiis originating from the awnership (and free
carry) prescriptions, coupled walh the Social Lakour Plans {SLF) mine cormmenity benetits. This against
the reality of the Drait 2015 Charter's applicability only to new mining rights.

Moreover, the applicability of the Draft 2018 Charer to prospesting rights will hawe continued dire if not
crippling consequeaneas Tar Greanfislds axploration,

Salent Points

» investment decisicns are made based aon comparing a potentiat risk adjusted return, relative to
the cost of the investment. Therefore, it would follow that increased investrnent costs, decrease
the likelihood of new investment. Essentially, the mining compary has io take =« fangderm view
of likeby revenus streams fwhich includes predictions on prices), and the risks and costs of the
tnvestment. If the risks and cosis increase due to additional regulatory requiremeants, this
pushes up the relative investment hurdle rate. For the mining company 1o justify investment in
the praject the future revenue streams would have to cover the higher hurdle rate.

s |n effect, the higher the investment hurdle rate the less the number of mining projects that may
proceed. Higher hurdle rates mean that mare marginal projects are simply discarded,

« |rvestrment decisions inomining are similssly global in nature. Mining campanies may have
several compeling projects with onc that may be located in South Africa. If the projecis are
similar in nature, an increase in the investment hurdle rate due to the imposed free carried
interast may well prejudice the South African progect from ebiaining the go-abead from the
investrment committee of the mining company.

s |tis imperative that when glebal comparisens are dens that projecis are comparsed an & fair like
Tor fike basis. Mozt global mining jurisdictions leck af al the regulatory imposts and i=xes in a
collective fashion, with the emphasis on encouraging inveslment, but at the same time providing
a fair tax retumn to govemment and investment return to shareholders.

«  The similarity in the stock exchangs responss to the Reviewsd Mining Charter 2017 and the
Mraft 2015 Charters s warth noting. However, MCOSA also acknowledges the impact that recent
dobal trade war fears have had on emerging market equites.

+  Dna 10-year perfarmance basis the Jahannasburg Resources Index (JES RESY is down 445
in US dollar terms, significantly underperdorming peer resource indices in alher mining
jurizdictions (Australia RES| was down 4% and Toronto RES| was down 5%}, This is concerning
and indicative of a lack of investor confidence in the Bouth African mining sector,

T +I¥11£82 71130 F ol h eosnaress Yoo WAt e calstmndlane.
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Due o policy and regulatory uncertainly and & poor investment environment censtruction of
new mining prejecls s down 51% (2001-2017) and net fixed investment (gross investment less
depreciation] i mining in South Africa is down 724% from 2008.

In terms of orders of magniiude, 5 10% Free Carried |nterest (FCI) of issued sharc capiisl
efuates to bebweasn 20% and 3% of a company's annual revenue, The fack that the FCE iz
insurred @8 an upfront cost before any value is derived by the company, increases hoth the
hirrefle rate and risk profile of any new project. This underscores the adverse impact of FCI
art Lhe potential for new investment,

MCEA recently completed an exercise which compared the mining legislation in & sample set
of 33 mining countries {a mix of African, East and Western states), which found thak onby 2%
of cauntries include free carred interest ("FCIY in their legislation. The countries that do
implement FOF do =0 as part of fheir total laxation package which they still iy to keep
competitive. In South Africa's case the FCI on new rights is being praposed in an environment
whare tha mining sector already faces a significant aggregated hurden of taxation, royaltes
and other regulatory burdens. Efectively, unless the FCI proposal is built into the total tax and
incentive package, Sauth Africa’s ihvestment aitractiveness will continue to decline,

The frickle dividend will ingrease the tax liabifity of mining companics from 15% of tolal
corporata income tax {*CIT" paid to government by the private sector to cver 30% of total CIT,
t domestic mining companies are not atlracted 1o invest in other competitive juisdictions, the
trickle dividend will cost the sector approximately a 21 billion annually.

Growth in net investment. which has been an a downward trajectory for yoars now, = set to
continue declining; having peaked at [RA0 hillion in 2008 bt registered only B17 billion in 2046,
With a decline in real net investment {he sectar is projected to lose more jobs hocause of
austera regudatary dynamics, For example, if the trickle dividend had been a requiremsant in the
2010 Mining Charter, cumulative job losses would have been approximately 79,000 in addition
to the 70,000 jobs lost in the past six years.
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1. INVESTMENT INTO MINING - & STOCK EXCHANGE VIEW
A rneasire of jnvestor septimant la glebal, local and company news iz via the stock exchange.

The table below depicls the movornent of the stock market on the releasc dates of Reviewed Mining
Charler 2017 and Draft 2018 Charter. Coincidentally both were released an the 18" of June in the
respective years. The tahle indicates the movement in the Johannesburg Stock Exchangs [(FSE) - All
Share tndex {(ALS!) and the |5E Resources Indew (RESI). The tormer includes the broader stock
exchange covering all cther sectors of the economy, while the latter provides a nuanced view of the
resclrcesknining sector,

Takble 1: JSE (All Share Index and Resource Ixnd_e_x_}__ _

ISE AL SHAE
"Date Frice “Opzn Hizh Late “Mrice Iigh L -
- I e e T T S
T 1) ELALLST B1olhak 5104200 5115070 L8 T o = TN Y Hi L T SLYMETL SoAl 15 5-1.'.'115-
A 1B FATRLEESETIEYIE §1ATEATAR N L 5N, N LA T VARG SRARLAOR LLTA%
0L/ tharter Jun 14, 20ds L, =A41.99 21,393.64 51, 307 04 H0,009, 08 -1, 20 2% Charter Jien 1, 2058 534020 b AL TE e R e L B & )
; e 14 P17 CRIARLIATSLATEDS B AT1T A1ARR G CNFRY | LG, FIE GAMRERT 6T ‘wEgAE BTN 1T . 103
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............ WS AOLT | LSLEE100SLESLTE SLOLLI cahnsE FUESE I . SEARSAT

e
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....... Cree T eme Chew W
H : Ui E, 23R 1S ITRET . RORDTT RGN

Iunu, ez s 12, A TE 1T SO 1A T2 12, e LT BRI FUTTT 1igiil LR

T 29, 2527 11.E~12.8'351:.BEI$ CLOEC 2L IR TENEE 1.0 Jundd, 2tis 515050 152155 1LA35An A%

2014 Chorter Jun 19, 3014 LU 11,000 4T 11U6 0 1M Lhartar Jun 15, W1 310081 L AFLL HETEEN PR R L
I 34, 2257 11 054620 11,20645 21,516,097 ‘:JI.I'I.'M 2wE IBAELEL 15014280 -hOT
Ty, R R LNy ) ROTEE LequEl N T TRV

Juniz, 2isT 11 559301, 0837 1 35420 11,055,700 -0.00 Juall, 23 SACR 42 IRSIRTY O 15TF14.50 1507255 -hks

“Srurce feboareiug Stock Cerronge

MOCSA acknowladnas the facl lhat emesging market aquilies have exparienced volatility bacause of the
global trade war fears, fears which were resuscitated around the zame time of the Draft 2018 Charter
relesge date, Hewever, Ihe similanty in the order of magnitude of ihe slock market response e the
Heviewed Mining Charter 2017 and Draft 2018 Charter, is worth noting. This is particularly more

proneunced on th

TE: FERSGLIFLE [ncjes.

Tabie 2: I5E Resource index Performance (as at 21 June 2018)

U ASE Ruimpeient nddi o

2% pbciremient
. 1,55
CHaiver-toodare’) 1637
Yehira-gata i} 112
7 Days:ilo: LA
T -4.34
AL UEys - 1.4%
1 T -2.20
% Munzh: 541
3 panths i 155k

Due te the immediate nature of regpenses and movement on the siock
exchange, short term data are often very wolatile. 1t is therefore worth
measuring e parfoimance in longer dated tirne pariods, Table 2 depicts
the performance of the J51- Hesource Index along multiple timaframes.

From the date of preparing this repert on 271 June 2018, the 7-day
performance marks exactly 1 week from the release date of the 2018 mining
charter. The 14 day parforrmance is largely influenced and refleciive of the
streng decline in the 7-day performance of the index.

Ot even greater coneern is the ionger dated perormance measured in; 3, &
and 10 vears, which reccrded decreases of, -3%, -8.7% and -44%,
respectively. This is indicative of declining levels of investment and
confidence in the South African rezource sector.
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Table a: Smck Exchange Compaﬂsnn {as at 21 .June 2018)

-'--'Bwl:tEsxham;aHasc-urcelnﬂuas R Comparcd to the resourcs indices in global
A R sfock  exchange peers, the South African
' _","f’_’_’__"_r;g_"_‘d'_;ﬂ_,___; perfarmance has been extremely poor, this
e being depicted in lable 3

m 1 It canngt be stressed cnough that stock
Tmm exchange performance 3 & funclion of
N investment into or cut of a jurisdiction. A

-2 negative performances s indicative of

.mw Shurshlel, SR daclining levels and confidence of investment i

an industry. The South Afrn:an ]:lerformance as depicted above is undoubtedly a causs for concern and
indicates the view invesloes bold of the Soath Afncen mining sector.

2. FREE CARRIED INTEREST (FCI} AND INVESTMENT
FCI is typically viewed as forming past of the fscal resime of & given jurisdiction, which aiso contails,
among other things, corporate inceme taxes, royalties, wvalue added tfaxes and customs dities,
Tharefore, becauses the FGI s evaluaied as part of the overall countries fiscal regime, it has a direck
bearing on a mining company's investment dacision.

Invastmert decisions are made based on comparing the potential figk sdiusted return, relative o the
cost of the investment. Therefore, it would follow that fncreased investment costs, decrease e
[iealihood of invastment.

The fact that FCI mewns no cost and no pariicipation in the capilal raising process by the recipients of
the FCI, automatically increases the cosl of facilitation {znd funding) for the remainder of the
shureholders, whoe must fund 100% of the issucd share capital for only 90% of the benefit. Moraeowver,
the fact that the FCI is an apfront cost incurred Belore any return s realised, adversely affects the
prospect of a company considering investment in that jurisdiction. The risk profile and in turn hurdle
rates of a project are increased from {he cnset of the project,

2.1 Quantifying the Cost of Free Carried Interest

As will be illustrated below, facilitating a free carriad interest of 10% is a very costly exercise, FCE can
equate to as rmuch gs 20% to 30% of a company's annual revenue. Again, it should be bome in mind
that the FCI is an upfront cost, before revenues and potential profits are recorded.

Using the 2017 armual financkal stalements of 3 companies, MCSA illustrates the point above by
adopting the following method;

a) Establish the market capitalisation; issued share capitat multiplied by the share price at |ast day
of the reporting peries for each company.

£y Importantly, MCSA has only included companies listed on the Johannesburg Steck Exchange
(JSE}, with this being their anly listing. This is dono 50 as not to inflate the market capilalisation
from an atternate listing and to exclude the polenttal of cross ownership across stock
exchanges,

£] The assumption made by following the appraach in point (b), is that because the company is
salely lisked in South Africa, the mining right holding can be at company level. However, MCSA
i also altve to the fact that a mining nght can be held at operating! asse] |evel,

d) FClis worked out as 10% af the market capitalisation determined in point (3)

el Revenue: MCSA has used total group revenue, which includes Scuth African and nan-South
African revenues. Importantly, replicating the same exercise and excluding revenue sttributable
to noneSA cpaerationg would result in more adverse outcomes,

Table 4 helow contains the results:
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Table 4: Free Carried Interest Ownership refative to revenue

Company Cempany 1 Company 2 Company 3

Number of Shares in Issue 2017 358706754 509781212 218702 000
Closing Share Price {FY end) R152,35 R404s| R84,00
Market Capitalisation . RS4648973872|  R20620650025|  R18370968 000
FCI @ 10% R5 464 897397|  R2 062065 003 ~ R1 837096 800
2017 Reven-ue e R22 800 000 DDD ) R6900000000 - R9 019 OO.OHC')OO
FCI as a % of Revenue 24,0% 29,9% 20,4%

Source: Company Financial Statements and MCSA Estimates

Using company 1 as an example, the company would have to raise as much as R5.4 billion and ‘gift’
this to the FCI shareholders. This amount would have to be funded (either via shares or debt) and
added to the company's obligations. The fact that these funds are not deployed to productive capacity,
but rather, are gifted to the FCI recipients makes the FCI a substantial direct and opportunity cost.

To put company 1's FCI obligation into context; the mining sector's total royalty bill for the 2017/2018
fiscal year amounted to R7.5 billion.

As was noted earlier, with the comparison of the JSE to peer stock exchanges around the world it is
important to note that the companies have the option to deploy their capitat globally, that is, into other
mining jurisdictions. The decision on where to deploy capital is made based on comparing the cost and
risk of a project, to its potential return.

It must be pointed out that South Africa is a mature mining jurisdiction. Given the fact that Greenfields
exploration has virtually collapsed in South Africa, there is a very limited pipeline of new mining projects.
The impact of imposing an FC! on new mining rights would be that that potential project pipeline would
become even smaller, as previously viable projects are made unviable by the FCI requirement.

The FCI component automatically pushes up the hurdle rate of investing in South Africa. Compared io
another jurisdiction without a similar expectahon South Africa would compare poorly, resulting in the
capital being invested elsewhere.

It is therefore incumbent on any region to create a conducive environment that will attract capital.
Unfortunately, the FCI is contrary to this objective.

Additionally, i it is South Africa’s objective to grow the mining sector, then the FCI works against this
objective. The FCI will act as a disincentive for companies to raise growth capital, because of the need
to maintain the 10% FCL Companies will have to incur additional costs to re-align the FCI in the larger
company and potentially alsc need {o facilitate the transaction for the communities, employees and
entrepreneurs.

Therefore, the cost of facilitation would not only be at the onset of a mining right, but also every time
the company attempts to raise growth capital. This MCSA conciudes is contrary to any growth objective.

2.2 Global Comparison of Free Carried interest in Mining Legislation

MCSA recently completed an exercise to ascertain the prevalence of FCI in mining jurisdictions, The
sample size of 33 countries included a mix of African, East and Western states, across the development
spectrum from poor to highly developed.

The result from this exercise was that only 21% (7 out of 33) countries make provision for FCI in their
mining legislation.

Important attributes about the sample:

1} Allthe countries included in the sample are mining jurisdictions.

2} The FCI assessment only relates to the mining legislation of the respective counfries. That is,
we have locked at FCI as it relates only to the mining industry in these countries and not any
other sector of the economy, for example; Private Equity structures in the finance industry.
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3) Correction for sample bias;

a. A sample bias, which is a statistical error, occurs when the results of the survey are
skewed in a direction because of a non-randomised sample selection,

b. To correct for the potential of a sample bias, the sample in this survey has been
purposefully diversified. That is, inciuded in the sample are a comhination of African,
Eastern and Western states, across the development spectrum in terms of their mining
sector,

c. However, to make the sample of countries comparatively relevant to South Africa, 30%
of the sample has been allocated to African countries (10 out of 33 countries).

d. Arelevant example in accounting {and curing for the sample bias), is that if only African
countries are included in the survey then FCI prevalence increases to 60% {6 out of
the 10 countries). If this sample bias is not corrected for, it leads to results that are
erroneously attributed to the topic being studied, as opposed to the method of
sampling.

From this it can be concluded that FCI contributes negatively in determining a country's
competitiveness, and that a significant number of countries are alive to this reality.

Additionally, it can also be concluded that competing for mining investment will only become harder for
those jurisdictions with FC| expectations in their legislation, when competing against regions without
FCI provisions.

The table below presents the countries assessed in the survey, with the distinction made between the
countries that provide for FCI in their mining legislation, and those that do not:



FREE CARRIED INTEREST COUNTRY SURVEY
R “No free Carfied Interest
African Countnes

sfZambia
i_Namlbia

BRICS Member States
Bt"az'ii
B !ndla ‘

Russm

Deveioped Mmmg Markets

. Unlted K:'ngdo_ .No.-
Unlted States -

Other
; 'ir'_i_a”tjezft;!‘ Colombla =

 |wyanmar
Philippines = "+ Ng :
Source: Minerals Councri South Africa, Country Mining Legrslatfon

3. TAXLIABITY OF THE MINING SECTOR

This section MCSA argues that the mining sector's tax liability is more than its contribution to gross
domestic product (GDP).

a) The mining sector's contribution to GDP (real and nominal) has been declining over the years
owing to several factors such as deeper mines which have increased input costs, inadequate
logistics and transpert infrastructure, and regulatory uncertainty. Exploration and construction
of new mines have taken a knock, ultimately having a negative effect on investment and jobs.
The chart below shows the mining sector's contribution to GDP.
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Figure 1: Mining sector’s contribution to GDP
¢ 10
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2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017

Mining's contribution as % of total GDP nominal terms

# Mining's contribution as % of totat GDP real terms

Source: Statistics South Africa

b} The mining industry pays a variety of taxes which contribute to the country’s development. The
figure below shows that on corporate income tax (CIT} alone (as a share of total CIT) the sector
has consistently paid more than its contribution to GDP.

Figure 2: Mining sector - Tax burden increasing

30 If royalties paid by mining
N companies are added, the amount
25 of faxes paid by the sector
20 escalates significantly. The
adjacent chart indicates that the tax
o 1s burden as a share of total corporate
‘ income tax (CIT) rises to 27% in
- 2011 and 21% in 2017
5
0

2011 2012 2013 2014 2015 2016 2017

 Ratio: Mining CIT to Total CIT

# Ratio: Mining CIT plus Royalties to Totat CIT

Source: Statistics South Afn’ca, Price Waterhouse Codpers, MCSA calculations

c} The Draft 2018 Charter proposes a trickle dividend equal to a minimum of 1% of Earnings
Before Interest, Taxes, Depreciation and Amortisation (EBITDA). The following chart shows
that this will lead to a further escalation of the total share of taxes paid by mining companies in
refation to total CIT. '



Figure 3: Mining sector: 1% of EBITDA will increase the mining tax burden to >30 % of total CIT

60 As the chart en the
0 49 left shows, adding
1% of EBITDA
40 increases the share
of taxes mining
= 30 \ .
companies pay, in
20 relation to total CIT,
to 36% in 2017.
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Including the trickle
0 ' dividend and
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royalties: For
& Ratio: Mining CIT to Total CIT example, in 2011 the

sector's share of CIT

would have been
i Ratio: Mining CIT pius Royaities plus 1% EBITDA to Total CIT 49%,.

# Ratic: Mining CiT plus Royalties to Total CIT

The table below shows the actual amounts in key taxes paid by mining companies. lf also includes the
1% of EBITDA. Had this requirement been included in the Mining Charter 2010 the sector would have
paid R480 million as a trickle dividend; R1 billion in 2011; R1.2 billion in 2012; and R950 million in 2017.

Table 4: Key taxes paid by the mining sector (incl. the 1% of EBITDA)

Key taxes paid by the mining sector....
1% of EBITDA (R mn}|Total taxes paid

Company tax (R mn} [Royalties (R mn}
2006 16 364 - 16 364
2007 20 658 - 20658
2008 32490 - 840 33 330
2003 10 049 - 830 10 899
2010 17 587 - 480 18 077
2011 26159 5612 1010 32781
2012 20 468 5015 1230 26713
2013 20563 6420 920 27 903
2014 16 062 5422 910 22 394
2015 11017 3708 750 15475
2016 17 114 5802 650 23 566
2017 19 326 7500 950 27776

Source: Statistic South Africa, Price Waterhouse Coopers and MCSA calculations

4. HOW THE TRICKLE DIVIDEND WILL AFFECT REAL NET FIXED INVESTMENT IN MINING
A more damaging effect of the trickle dividend is en investment. Investment drives jobs — the more
investment, the more jobs created. Below MCSA shows the impact of the dividend on net investment
in the sector. (The trickle dividend is a tax.) MCSA starts off by showing investment frends in the mining
sector.
Real net capital investment in mining shrunk 72% between 2008 and 2017. This effectively means
that mining companies are not even covering their depreciation costs, The irnplication is that the fixed
capital stock of mining is not being kept at a steady sate and therefore one expects mining production
to continue to decline in the years ahead, unless there is a substantial improvement in investment.
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Figure 4: Real net fixed investment in the mining sector
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Real net investment
in the mining sector
peaked at R40 billion
in 2008 when the
global financial crisis
began. The crisis
resulted in the global
economy shrinking by
1.7%. Since then the
world economy has
expanded and in
some aspects demand
for commodities
picked up. The
domestic mining
industry has remained
in the doldrums

by a lack of improvement in the net investment. As a matter of fact, between 2008 and 2016 depreciation
of capital stock in the mining sector, on average, grew faster than real net investment at 6.4% and 5.6%,
respectively. This means that production has been dependent on mainly existing stock of capital.
tnvestment in new machinery & equipment has predominantly been for replacement — replacing old

machinery & equipment.

The components of investment, on a net basis, have also been contracting on average as seen in the

chart below.
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Figure 5: Mining investment components

300
200
100
0

- -100
©.200
" 300
©-A00
. 500

2008 2009 2010 2011 2012 2013 2014 2015 2016

g Net buildings & construction (% change) & Net machinery & equipment [% change)

& Net transport equipment (% change}

Sourcé.; Quéhtéb and MCSA ca.fcalationé B

What can be learnt from the chart above:

Net buildings & construction — this category mainly includes exploration and mine
development, and it shows that mine development has been lacklustre, growing in 2008, 2009
and 2011

Net machinery & equipment — this picture is the same. Growth registered only in 2008 and in
2015. Mining companies have not been buying new machinery & equipment because new
projects are not forthcoming

Net transport equipment - the story is the same, growth was realised only in 2008 and 2014
Even in the coal industry, net investment is on the decline. The coal industry is peculiar
compared fo the other big industries in the sector such as gold and platinum in that 70% of
production volumes is consumed locally while export prices drive investment. Even then, there
should be some investment going in the sector; but this is not happening as the chart below
shows.

Figure 6: Real fixed net investment in the coal industry

Coal industry: Net investment . The coal investment
: graph mirrors that of
12000 L ' ' o 200 . total mining (net)
10000 ' 100 © investment above,
8000 0 : The ind_ustry, justl like
a0 g the entire sector is on
£ 6000 200 5 the decline since
4000 o 2008. This is despite
300 2 the fact that Eskom
2000 -400 . has built two massive
0 A 500 - coal-fired power
-2000 e - . _500 plants,
Ch bR EROEEEBEEDS
BB ERRRBREPRIEBEERGERG &
Source: Quantec and MCSA calculations

Overall, the story is consistent: Mining companies are not investing in new projects because of policy
uncertainty and because of a limited pipeline of investible projects (again due to a lack of proper
Greenfields exploration).
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4,1 Econometric analysis: The impact of the trickle dividend (1% of EBITDA) on real net
investment in the mining sector

Note:

e The trickle dividend is a cost to mining companies and it was modelled as a 1% increase in tax
Findings:

+ The trickle dividend will reduce real investment by 0.3% annually
The graph below shows the levels of real net fixed investment (GFCF) in the mining sector had the
trickie dividend been introduced in 2010. This is compared with the actual levels of real investment.

Figure 7: Impact of the trickle dividend on net investment in mining

45000 - e e e Clearly the trickle dividend
40000 8 would have driven real net
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2000 investment would have
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saemsee Simulated netinvesment (R mn} === Actual net invesment (R mn)
Source: Quantec and MCSA calculations
4.2 Econometric analysis: The impact of the trickle dividend (1% of EBITDA) on mining sector
employment
Assumption:

s MCSA assumes that the fransmission mechanism through which jobs are created (and
retained} in the mining sector is via higher net growth in real fixed investment. [The expression
“higher net growth” refers to growth in net investment that is higher than growth in depreciation
or consumption of capital.]

Findings:

+ A 1% increase in real net investment in the mining sector generates 0.2% jobs
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Table 5: Assumed cumulative number of jobs lost due to the trickle dividends

Actual Mining Sirnulated Mining fohbs lost on account of
Employment Employment the "trickle dividend”

20100 asesny| o assed) 9978
ooom| o swspal o soeer| 10257
2012 seases| o sudvy o 10497
2013 soseoef 495710 10198
2014 as2emf  eddoz| . 9859
‘‘‘‘‘ 2015\ . aso20s| o ayos0ll 9604
2016)  sszee2|  aassos| o 9153
2017 462871 453613 8257
Cumulative no. of jobs lost : 78805

Source: DMR and MCSA Calculations

s Had the trickle dividend been introduced in 2010 it would have resulted in the loss of almost
10 000 jobs. Cumulatively this would have resulted in the loss of approximately 79,000 jobs
(from 2010 to 2017} — a catastrophic number! This would be in addition to the 70,000 jobs lost
between 2012 and 2017. Beyond the statistics, tens of hundreds of families would have lost a
bread winner rendering them indigent.
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MINERALS COUNCIL
SOUTH AFRICA

APPENDIX 2

2018 Charter provisions which conflict with the Companies Act, 2008

1 Notes
1.1 This analysis is inclusive of potential contraventions of the Companies Act {defined below).

1.2 The identified contraventions all relate to the ownership section of the 2018 Charter (defined
below). Paragraph 3{a} and (b} of the 2018 Charter contain ownership elements applicable to
licensees under the Precious Metals Act, 2005 and the Diamonds Act, 1986. The issues set cut
below in relation to mining rights apply equally to these provisions.

1.3 Although the operative sections of the 2018 Charter refer only to mining rights, paragraph 6 of
the 2018 Charter provides that it also applies to prospecting rights. While it is unclear how an
EBITDA calculation would be performed on a company holding only a prospecting right, the
issues set out below in relation to mining rights apply equally to prospecting rights.

2 Definitions

2.1 2018 Charter means the Draft Broad-Based Socio-Econormic Empowerment Charter for the
South African Mining and Minerals Industry, 2018 published in Government Notice 611,
Government Gazette No. 41714 dated 15 June 2018; and

2.2 Companies Act means the Companies Act, 2008.
3 Analysis of paragraphs of 2018 Charter which contravene sections of the Companies Act

3.1 This note identifies those paragraphs of the 2018 Charter which contravene or which, if
implemented, will contravene sections of the Companies Act.

32 Restriction on transferability of shares

(0 tn terms of paragraph 2.1.3.1 of the 2018 Charter, a new mining right must have a
minimum of 30% BEE shareholding. Paragraph 2.1.3.2 requires at least 8% of such
shareholding must be held by qualifying employees and a second 8% must be held by
host communities. Of this 16%, at least 5% must be a “non-transferable free carried
interest” to be held by qualifying employees and a second 5% must be a “non-
transferable free carried interest” to be held by host communities.

(2) Section 8 of the Companies Act categorises companies as either being state-owned,
private, personal liability or public. A company may only be a private company if it
prohibits the offering of shares to the public and restricts the transferability of its
securities. The definition of “offer 1o the public” in section 95 of the Companies Act
includes an offer to any section of the public. This would include an offer to host
communities. As a result, the private company can no longer restrict offerings of its

T +27 114887100 & info@Mincosa.crgza W www.mineralscouncii.org.za
4 Hollard Streed, Johanoeshburg, 2001, 50 Box 81803, Marshalllown 2507
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[ Holland, W) Houston, L ¥Xgatle, B Magara, M Mzhlaole, Z Matlala (Ms), B Mawasha, N Mbazima, T Midnvanazi, N Mulier, J Ndlavs, D Naidoo (#7g), B Petersen,
N Fignaar, W Potgleter, N Pretorfus, MP Schmidt, C Sheppard, E Smart, PW Steankamp, ¥ Teks \%
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3.3

3.4

shares to the public, as it is required by the 2018 Charter to offer and issue shares to
host communities. This would result in the company being re-categorised as a public
company, which carries with it higher administrative and compliance thresholds. In
addition, the structure of a mandatory community trust holding shares in a mining
company may constitute a collective investment scheme, and fall within the regulation
of the Collective Investment Schemes Conirof Act, 2002.

Equality of treatment for shareholders

(1) In terms of section 37(1) of the Companies Act, “all of the shares of any particular class
authorised by a company have preferences, rights, limitations and other terms that are
identical to those of other shares of the same class.” Section 37{1) confirms the
common law principle of the doctrine of equality among shareholders.

(2) Shares that have different rights attaching to them by their nature form separate classes
of shares. As a result, by requiring differential dividend rights, the 2018 Charter
legislatively requires particular shareholders to hold a different class of shares. While
not in contravention of section 37, it does create complexity in shareholding structures,
and means that empowerment shareholders are unable in law to hold the same class
of shares as ordinary shareholders.

(3) The restriction on the ability of qualifying employees and host communities to dispose
of 5% of the shares of the class that they hold as "free carried” shares means that a
further additional class would have to be created for the balance of the 8% that
qualifying employees and host communities are required to hold. Again, while this does
not directly contravene section 37 because these shares would be of a different class,
it creates further complexity in shareholding structures,

(4) The resuit of these provisions is that every single company holding a mining right must
have at least three, but in practice more likely at least five different classes of shares.
This complexity would be compounded if a company holds more than one mining right,
or has operations with more than one host community. It also means that empowerment
shareholders are not permitted to hold the same class of shares as ordinary
shareholders.

Pre-emptive rights of existing shareholders

(1) Subject to certain exceptions, section 39 of the Companies Act provides that, if a private
company proposes to issue any shares, each shareholder of that company has a right,
before any other person who is not a shareholder of the company, to be offered and,
within a reasonable time, to subscribe for a percentage of the shares to be issued. In
other words, existing shareholders have an effective pre-emptive right over new shares
to be issued.

(2} Because of ihe requirements for the employee and host community shares set out in
paragraph 3.2 above, new shares would have to be issued to meet the employee and
host community requirements. As a result, paragraph 2.1.3.2 of the 2018 Charter would
require companies to issue shares in contravention of section 39, as existing
sharehoiders would not be entitled to participate. This applies only to private
companies.

{3) In addition, paragraphs 2.1.1.1, 2.1.1.2 and 2.1.1.8 of the 2018 Charter requires certain
additional shares to be issued by companies with existing mining rights. This would
contravene section 39, as existing shareholders would not be entitled to participate in
the issue of shares. Please note that this applies only to private companies.

(4) This issue is compounded if the 5% non-transferable shareholding is intended to be
non-difutable. This means that any future share issue or capital raising will need to
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account for supplementing this free carry fo maintain a 5% shareholding, again
contravening section 39.

35 Issuing of shares for adequate consideration and financial assistance

(1)

(3)

(5)

In terms of section 40(1) of the Companies Act, “The board of a company may issue
autherised shares only: (a) for adequate consideration to the company, as determined
by the board; (b) in terms of conversion rights asscciated with previously issued
securities of the company; or (c) as a capitalisation share as contemplated in section
47"

In terms of section 40(2) of the Cempanies Act, “Befere a company issues any
particular shares, the board must determine the consideration for which, and the terms
on which, those shares will be issued.”

In terms of section 44 of the Companies Acf, “Except to the extent that the
Memorandum of Incorporation of a company provides otherwise, the board may
authorise the company to provide financial assistance by way of a loan, guaraniee, the
provision of security or ctherwise {o any perscn for the purpose of, or in connection
with, the subscription of any option, or any securities, issued or o be issued by the
company or a related or inter-related company, or for the purchase of any securities of
the company or a related or inter-related company, subject to subsections (3) and (4).”

Paragraph 2.1.3.2 of the 2018 Charter requires the issue of “free carried inferest” to
gualifying employees and host communities, and also requires additional shares to be
held by qualifying employees, host communities and BEE entrepreneurs, This
paragraph contravenes the Companies Act as it creates a legislative regime which
effectively obliges the holder of a new mining right to issue shares to qualifying
employees and host communities for ne value in relation to the 5% “free carried
interest” without regard for what the board considers to be “adequate consideration”.

The balance of the shares to be issued to the qualifying employees and host
communities, as well as the shares to be issued to the BEE entrepreneurs are not
required fo be issued for no consideration. However, it is likely that, in light of the
legislative requirement, at least a discount will apply to either the subscription price or
the purchase price (in the event that the shares are purchased from existing
shareholders). To the extent that the relevant BEE shareholders cannot raise third party
financing, it is likely that the holder of a new mining right would be required to fund such
an acquisition or subscription. This means that the helder would be required te provide
financial assistance (as defined in the Companies Act) to qualifying employees, host
communities and BEE entrepreneurs {o subscribe for or acquire shares. While this
would generally be a practical consideration, the 2018 Charter should recognise that
financial assistance is a possibility, and the obligation must be subject to the
Companies Act requirements,

36 Trickle dividends

()

In terms of section 1 of the Companies Act, distribution means, amongst other matters,
a direct or indirect: “transfer by a company of money or cther property of the company,
other than its own shares, to or for the benefit of one or mere holders of any of the
shares, or to the holder of a beneficial interest in any such shares, of that company or
of ancther company within the same group of companies, whether in the form of a
dividend...or otherwise...” As noted in paragraph 3.3 above, this also resuits in the
creation of a separate class of shares.

Section 46 of the Companies Act contemplates the various forms of distributions, and
acknowledges that distributions may be made “pursuant to an existing legal obligation
of the company...” Notwithstanding, before a distribution may be made, secticn 46(1)
requires the board of the company to apply the solvency liquidity test in order io
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3.8

4.1

3)

determine whether it reasonably appears that the company would satisfy the solvency
and liquidity test immediately after completing the proposed distribution.

Paragraphs 2.1.3.3 and 2.1.3.4 of the 2018 Charter contravene the Companies Act as
they each require the holder of a new mining right io declare a dividend, but to do so
without complying with section 46,

In addition, the definition of “Trickle dividend" in the 2018 Charter provides that the
dividends referred to above are “redeemable by a right holder when ordinary dividends
are declared”. The meaning of this element of the definition is net clear, althcugh
presumably the Minister intended for these payments to be deducted off the ordinary
eniitlement to receive dividends, once they are declared. As noted in paragraph 3.3
above, this results in the creation of a separate class of share. In addition, the
redemption of dividends is not a concept known in South African law.

Board representation

(1)

(2)

Section 66 of the Companies Act provides that the board of the Company must
comprise, in the case of a private company, at least one director, and in the case of a
public company, at least 3 directors. Section 66(4)(a)(i) provides that a company's
Memorandum of Incorperation may provide for the direct appointment of one or more
directors by any person who is named in or determined in terms of the Memerandum
of Incorporation. However, the JSE listings requirements restrict this right, and require
that the Memorandum of Incorporation of a listed company does not contain this right
for shareholders. Any shareholder may neminate directors, but directors are elected by
all shareholders, and no person may have the right to directly appoint directors.

Paragraph 2.1.3.5 of the 2018 Charter requires that host communities and qualifying
employees must have representation on the board of a right holder. In the case of listed
right holders, this would contravene section 66, read with the JSE listings requirements,
as it effectively requires the direct appointment of directors. As noted in paragraph 3.3
above, this also results in the creation of a separate class of share.

The definition of “meaningful economic participation” refers to the BEE shareholders
exercising voting rights in relation to all matters, “including but not limited to trading and
marketing.” These are board functions rather than shareholder functions, and the
definition contravenes the Companies Act which in section 68(1) requires that the
business of the company must be managed by the board. The words “including but not
limited to trading and marketing of the commodity herein affected and anything
incidental thereto” should be deleted.

Restriction on use of capital by BEE entrepreneurs

(1)

(2)

In terms of paragraph 2.1.3.7 of the 2018 Charter BEE entrepreneurs must “reinvest a
minimum of 40%" of any proceeds derived from the disposal of equity held in terms of
the 2018 Charter back into the mining industry. It is unclear how this will be required to
be structured, but if it is a term attaching to the shares held by BEE entrepreneurs it
would result in yet another class of shares being created.

This restriction on the ability of BEE entrepreneurs to use the capital proceeds of a sale
of shares may be unconstitutional in that it is an arbitrary deprivation in terms of section
25(1) of the Constitution.

Fundamental structural problems identified in the 2018 Charter

The 2018 Charter fails to recognise the way in which South African mining companies are
structured and empower themselves. It assumes that all historical iransactions have been done
at the level of the mining right or the company that hoids the mining right, and disregards group
structures. Most of the larger mining operations in South Africa form part of a larger group of
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companies, and many of these groups have a listed parent. Most of these groups have
structured their empowerment at the parent level, in order to empower the entire group, and in
order to provide a reasonable level of liquidity to empowerment partners at the expiry of the
transactions. This is of benefit {o the BEE sharehclders, as it provides a level of diversity in their
investment. It also cuts down on the administrative burden for all parties te the transaction.

Specifically, paragraph 2.1.1.4 refers tc historical transactions that may be at a company or
mining right level. As noted above, these transactions were usually done at the level of the
helding company. This should be acknowledged and accepted as a historic fransaction. Even
in unlisted structures, empowerment has traditionally been implemented at a higher level in
order to ensure that an entire group is empowered.

Similarly, paragraph 2.1.1.5 provides that the recognition of historic transactions will not be
transferable and lapses in the event of a transfer of the mining right. This provision does not
take into account that mining companies often operate in group structures and hold a number
of mining rights in the same entity. This issue is compounded by paragraph 2.1.1.6, which
provides that the recognition lapses upon the renewal of a right. The result of these paragraphs
is that the same company could have different levels of recognition for each mining right that it
holds, depending on at whai time the mining right was awarded in the life cycle of an
empowerment transaction.

Paragraph 2.1.3.1 seems to imply that empowerment would only be recognised if it is
implemented at the level of the actual holder of the rights. As noted above, traditionally
empowerment transactions have been done at higher levels in a group structure. Recognising
empowerment only at asset level would create a multiplicity of structures, unnecessarily
increasing the complexity of already complex group structures. In addition, in a listed
environment BEE shareholder may not be able io realise the full value of their investment if
they are not entitled to dispose of their shareholding on the open market (i.e. on the exchange
where the holding company shares are listed). This paragraph should be amended to also take
info account empowerment at a higher level in group structures, utilising the flow-through or
maodified flow-through principle.

Paragraphs 2.1.3.3 and 2.1.3.4 require the payment of the trickle dividend to qualifying
employees and host communities. Again, this requirement does not take into account the fact
that a mining company often holds more than one mining right, and that more than one host
community would be involved. The EBITDA calculation is not limited to the mine or the operation
to which a particular mining right relates. As a result, it is not clear in what proportion various
host communities should participate.

These provisicns should be clarified in relation to a group structure. Aliernatively, the 2018
Charter needs {o make clear that a particular mining operation needs to be ring fenced in order
for a community to benefit from a particular operation. In cther words, the 2018 Charter could
permit a special class of shares, linking to the performance of a particular mining operation. In
this way, host communities would benefit from the operations in their areas. However, this
would have the result of complicating all group structures of mining companies in Scuth Africa
and may disincentivise diversified miners frem cross subsidising their own operations,

General suggestions for the improvement of the 2018 Charter

This section does not repeat the issues raised above in relation to the Companies Act. To the
extent that the 2018 Charter contravenes the Companies Act, those provisions should be
amended.

The definition of “Labour sending areas” refers to areas from which a right helder “historically”
sourced the majority of its labour. Given the age of certain rights helders, this creates
unnecessary complexity, and should be deleted.

The definition of “Meaningful economic participation” includes reference to BEE shareholders
being able to leverage equity in proportion to vested interests over the life of the transaction to
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reinvest in other mining projects. It is unclear how this could apply to the "free carry" portion of
the required shareholding, which is non-transferable. This should be clarified.

The definition of "Trickie dividend” is unclear in relation to such dividends keing “redeemable”,
and the intention should be clarified.

Paragraph 2.1.1.7 seems fo contradict paragraph 2.1.1.8 and should be clarified.

Paragraph 2.1.3.6(i) contains a typographical error, in that it refers to the BEE entrepreneur's
“partner”. Presumably this should refer only to the BEE entrepreneur. In addition, this paragraph
provides that, in order for empowerment to be recognised on an ongeing basis, the BEE
entrepreneur must have held the shares for a minimum of a third of the duration of the mining
right. However, paragraph 2.1.3.9, which deals with vesting of the shareholding of the BEE
entrepreneur dees not provide for a particular level of vesling after 1/3 of the duration of the
mining right. Instead, this paragraph refers to quarters of the duration of the mining right,
Because these periods do not align, the calculation of a BEE entrepreneur's unencumbered net
value would be artificially skewed. This is exacerbated by the fact that paragraph 2.1.3.9 dees
not prorate vesting. In other words, and assuming the period of the mining right to be 30 years,
the same numbker of shares would be vested in year B as at the end of year 14. This seems
ineguitable and should be clarified.
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APPENDIX 3
NOTE ON COMPARISON BETWEEN THE ONCE EMPOWERED
JUDGMENT & THE 2018 CHARTER
1. In the matter of The Chamber of Mines of South Africa v Minister of Mineral

Resources & Another [2018] 2 All SA 391 (GP) delivered on 4 April 2018 (“the
judgment”), the majority of the court (per Barry AJ, Mabuse J concurring) held

that:

1.1. None of sections of the MPRDA which refer to “the charter
contemplated in section 100" provides that that charter “would as

such and without further ado have any binding effect’. (Para 80);

1.2. The charter contemplated in section 100 of the MPRDA accordingly
finds application and legal significance in an indirect manner only,
through the application of other sections of the MPRDA that refer to

it. (Para 81),

1.3. | Arising from the conclusion that “the charter contemplated in section
100" only has legal significance (in the context of the granting or
conversion of mining rights) through section 23(1)(h) or item 7 in
Schedule 1l, whether an obiigation to “top up” the percentage

HDP/HDSA participation/ownership level to 26% exists depends
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1.4.

1.5,

1.6.

entirely on whether such obligation arises in terms of the terms and
conditions subject to which the Minister granted the mining right in

question. (Para 92);

Accordingly, even if the terms of the Original Charter could have been
interpreted to specify an ongoing commitment that a 26% HDP/HDSA
participation/ownership level must be achieved and maintained
indefinitely (which is not the case), it would not, of itself, have created
an obligation in that regard for holders of mining rights enforceable by
means of application of section 47 or sections 98 and 99 of the
MPRDA (paragraph 93). The “charter contemplated in terms of
section 100" of the MPRDA does not provide an avenue for the
Minister to impose terms and conditions on holders of mining rights
at variance with the terms and conditions that applied in terms of
section 23(6) of the Act at the time the mining right was granted (para

94},

There is no scope for the Minister, by way of regulation, to prescribe
further or new terms and conditions applying to a mining right that
purport to diminish or fimit the rights that accrued to the holder when
the mining right was granted, or by regulation to specify or bring about
that non-compliance with such new terms and conditions would
render the mining right potentially susceptible to suspension or

cancellation or the holder thereof to prosecution (paragraph 102);

Section 9(2) of the Constitution does not itself give the Charter

contemplated in section 100 of the MPRDA coercive legal effect. The
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1.7.

principle of legality, as a subset of the rule of law, dictates that any
coercive legal measure taken by the State must be authorised by law.

{Para 103});

Neither section 23 nor section 25 of the Constitution imposes a self-
standing obligation on the holder of a mining right to comply with “the
charter contemplated in section 100", in whatever incarnation, in
circumstances where no such obligation had been imposed in the
mining right at the time when the mining right was granted. (Para

105).

2. On the basis of the findings made by the majority of the court’, the following

declaratory orders were made:

2.1.

Once the Minister or her/his delegate is satisfied in terms of section
23(1}(h) of the MPRDA that the grant of a mining right applied for in
terms of section 22 of the Act will further the cbjects referred to in
section 2(d) and (f) of the Act in accordance with “the charter referred
to in section 100", as referred to in section 23(1)(h) of the Act, and
has granted the mining right applied for, the holder thereof is not
thereafter legally obliged to restore the percentage ownership
(however measured) controlled by HDPs or HDSAs to the 26% target

referred to in the Original Charter and in the 2010 Charter, where

1 The majority of the court also held {at para 96) that the Original Charter is “the charter contemplated
in section 100" and that the 2010 Charter is not. In paragraph 99 the court went on to hold that the
issue by the Minister of the 2010 Charter did not oceur in terms of, or in compliance with, the duty
imposed on the Minister in terms of section 100(2}.
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2.2.

2.3.

2.4,

such percentage falls below 26%, unless such obligation is specified
as an obligation in the terms and conditions stated in the right, as

referred to in section 23(6) of the MPRDA (Para 109.2.1),

Once the Minister or his delegate converts an old order mining right
in terms of item 7(3} of Schedule |l to the MPRDA and the holder of
such converted mining right complies with the undertaking provided
in terms of item 7(2)}(k) of Schedule I, the holder of such converted
mining right is not legally obliged to restore the percentage ownership
(however measured) controlled by HDPs or HDSAs to the 26% target
referred to in the Original Charter and in the 2010 Charter, where
thereafter such percentage falls below 26%, unless such obligation is
specified as an obligation in the terms and conditions stated in the
mining right, as referred to in section 23(6) of the MPRDA (Para

109.2.2);

A failure by a holder of a mining right or converted mining right to
meet the requirements of the Original Charter or of the 2010 Charter
does not constitute a breach of a material term or condition of the
mining right for the purpose of section 47(1)(a) of the MPRDA and
further does not constitute an offence for the purposes of section
98(a)(viii), read with section 99, unless an obligation to meet such a
requirement is specified as an obligation in terms and conditions
stated in the mining right, as referred to in section 23(6) of the MPRDA

(Para 109.2.3);

Neither the Original Charter nor the 2010 Charter requires the holder
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2.5.

of a mining right or converted mining right to continue to enter into
HDP or HDSA empowerment transactions to address losses in HDP
or HDSA participation or ownership once the 26% participation or
ownership level as referred to in clauses 4.7 and 4.8 of the Original
Charter has been achieved, unless such obligation is specified in the
terms and conditions stated in the mining right, as referred to in

section 23(6) of the MPRDA (Para 109.2.4);

Paragraph 2.1 of the 2010 Charter does not retrospectively deprive

holders of mining rights or converted mining rights of the benefit of —

2.5.1. the capacity for offsets which would entail credits/offsets to
allow for flexibility as referred to in clauses 4.7 and 4.8 of the

Original Charter (Para 109.2.5.1});

252, the continuing consequences of empowerment transactions
concluded by them after the coming into force of the MPRDA,
as referred to in clause 4.7 of the Original Charter (Para

109.2.5.2);

2.53. the right, where a holder has achieved HDP or HDSA
participation in excess of any set target in a particular
operation, to utilise such excess to offset any shortfall in its
other operations, as referred to in clause 4.7 of the Original

Charter (Para 109.2.5.3);

2.54. the entitlement to offset the value of the level of beneficiation

achieved by the holder against its HDP or HDSA ownership
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2.6.

commitments, as referred to in clause 4.8 of the Original

Charter (Para 109.2.5.4); and

2.5.5. altforms of ownership and participation by HDPs and HDSAs

as referred to in the Original Charter (Para 109.2.5.5);

Paragraph 3 of the 2010 Charter does not serve to render holders of
mining rights “in breach of the MPRDA and subject to the provisions
of section 47 read in conjunction with sections 98 and 99 of the Act”,

as it expresses itself to do (Para 109.2.6).

What was held by the court in relation to the 2010 Charter applies with equal

force to the 2017 and 2018 Charters. In relation fo the 2018 Charter, those

findings and the declaratory orders issued pursuant to them have the following

conseguences.

3.1,

3.2.

3.3.

The obligaticn in paragraph 2.1.1.1 of the 2018 Charter placed upon

an existing right holder who has achieved and maintained a minimum
of 26% BEE shareholding at the date of publication of the 2018 Mining
Charter to increase that shareholding to 30% over a period of 5 years,

is unenforceable;

The obligation placed on an existing right holder in paragraph 2.1.1.2

of the 2018 Charter who has achieved a minimum of 26% BEE
shareholding, but whose BEE partner has exited, to supplement its

BEE shareholding from 26% to a minimum of 30% is unenforceable;

The obligation placed on existing right holders in paragraphs 2.1.1.7

and 2.1.1.8 who did not achieve 26% BEE shareholding by the date
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3.4.

3.5.

3.6.

3.7.

of commencement of the 2018 Charter to supplement their BEE
shareholding to a minimum of 30% BEE shareholding, is

unenforceable;

The only obligation on a holder to achieve and/or maintain a particular
percentage BEE shareholding arises from the terms and conditions

of the mining right granted to such holder,;

The obligation imposed on new mining right holders in paragraph
2.1.31 to have a minimum of 30% BEE shareholding is
unenforceable. That is so both because the 2018 Charter is not the
“charter contemplated in section 100" of the MPRDA, but also
because the obligation to have a particular percentage BEE

shareholding can arise only from a term or condition of a mining right;

The application of the 2018 Charter in paragraph 3 to licensees under

the Precious Metals Act, 2005 and the Diamonds Act, 1986 has no
force or effect in law. As indicated earlier, that is because the 2018
Charter has no binding effect per se and only gives rise to legal
consequences insofar as a provision thereof is lawfully incorporated
in a mining right issued in terms of the MPRDA or in a right issued
under another Act which requires that regard be had to the 2018

Charter;

A failure in paragraph 8 by a right holder to comply with the ownership

element of the 2018 Charter does not constitute a breach of the

MPRDA and cannot be dealt with in terms of section 93 read in
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conjunction with sections 47, 98 and 99 of the MPRDA. That is both
because of a specific finding to that effect in the judgment and
because the 2018 Charter is not the charter contemplated in section

100 of the MPRDA.

The Minister has applied for leave to appeal against the judgment to the
Supreme Court of Appeal. Section 18(1) of the Superior Courts Act, 2013

provides:

“Subject to subsections (2) and (3), and unless the court under exceptional
circumstances orders otherwise, the operation and exscution of a dscision
which is the subject of an application for leave to appeal or of an appeal, is
suspended pending the decision of the application or appeal.” {Underlining
added)

The orders made by the 2018 court were in the form of declarators. Although
the position is not entirely clear, the effect of the Minister’'s application for leave
to appeal the 2018 judgment may be to suspend the effect of the declaratory

orders as between MCSA and the Minister.

MCSA submits that the practical consequences of that suspension are
however limited. To the extent that the 2018 Charter contains provisions which
were declared to be unlawful in the 2018 Judgment, MCSA submits that that
judgment also establishes the unlawfuiness of the corresponding provisions in
the 2018 Charter, despite the fact that as between the Minister and MCSA, the
declaratory orders may have been suspended. That is because the 2018
Judgment establishes a precedent. Another court called upon to determine the
unlawfuiness of the provisions in guestion will have regard to the 2018

Judgment despite the fact that leave to appeal has been sought.

The rule of precedence applies so as to settle the legal issues determined by
a court, as opposed to disputes between the parties to the proceedings which

led to the judgment.

MCSA submits that where a dispute between litigants is determined by the

courts in favour of one party or the other, the losing party may not raise that
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dispute again. The issue is said to be res judicata. The object of that rule is to
prevent re-litigation of a dispute finally determined between the parties to the

litigation. The rule applies to both legal and factual questions.
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Mining Charter; ownership collation CONFIDENTIAL

1. Executive summary

The purpose of this document is to present the findings of the collation process, and
to enable the mining industry to have aggregated information to quantify the
percentage of the South African mine industry {represented by the members of the
Chamber} owned by KDSAs. Although it is a snapshet, the analysis has captured the
ownership compliance in relation to asset level mining rights’ compliance. This
incorporates all BEE transactions where the partner may have exited or the ESGP may
have vested. The total results are displayed, weighted across sectors based on velumes
{units of production), and value (EBITIDA muitiple basis). The results below
demonstrate that the industry had met and exceeded the ownership target of 26%
HDSA by 2014, despite the significant challenges posed by the 2008 wortd financial
crisis and the current commodity demand weakness.

B HDSA ownership of the South African mining industry over the last 10 years
averages 38.2% and 44% based on value and volume weighting respectively. This
is significantly above the 26% agreed upon target, demonstrating the industry’s
commitment to transformation and the spirit of the Mining Charter.

4  The various sectors of the South African mining industry have similarly all met or
exceeded the HDSA targets based on volume — PGM at 67%, Gold at 32%, Coal at
47%, Diamonds at 26%, lron Gre at 23%, Manganese Ore at 42.2% and Chrome at
69%.

B An estimated number of 95 BEE entrepreneurs, community and employee
structures have been established over the period, benefiting a total of 7.1 million
HDSAs. The majority of the beneficiaries are communities (6.9 million), with more
than 200 000 employees henefiting, representing some 41% of the total labour
force.

The industry has to date paid out dividends of R46 813 million to BEE beneficiaries,
which is 19.5% of the total ‘company’ dividends declared over the period.

B The initial total BEE transaction value of R118 hillion, grew to a total net value of
R161 billion (+193%} based on the company submissions snapshot, or 16% of total
industry value. However, based on a through-the-cycle low and high valuation of
assets undertaken in this study, the net value ranges represent between R243bn
(+340%) and R425bn (+670%) or 25% to 43% of the total industry value.

¥ Because the potential for value creation was dependent on a number of external
factors {key being the performance of the underlying asset and the funding
structure used to facilitate the transactions), this has resulted in varying leve!s of
syccess for BEE transactions.

B From the data analysed, it is evident that the industry provided a significant
amount of facilitation to ensure the sustainability of BEE transactions. As discussed
above, a wide range of facilitation options have been applied to create sustainzble
and particularly fundable BEE transactions within the industry over the past 15
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This document presents
collated figures of the South
African mining industry HDSA
ownership over 12 years to
2014

The industry has achieved
8% to 449% HDSA ownership
over the 12 year period to
December 2014, having
exceeded the 26% target,
despite challenges posed by

the word financial crisis

Economic value transfer and
ownership participation was
received by a minimum of 46
BEE companies, 6.8 mifficn
community members and 200

thousand employees

years.
Figure 1:  HDSA ownership by Value {(EBITDA) Figure 2:  HDSA ownership by volume (Sales and revenue}
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Transactions and net value

Through the last 10 years, the mining industry has experienced volatility, which is
presenting challenges and results in varying levels of success in the implementation
of the HDSA ownership transfer. It has varying impact on the overall econemic
value transferred to HDSAs from the mining industry. The changing dividend levels
and funding constraints are two key challenging areas. Companies have been
creative and facilitated transactions in an attempt to counteract some of these
challenges. This was done to ensure that not just the letter but also the spirit of the
Mining Charter targets are delivered. To highlight this, the figures below
demonstrate the varying performance of the mining sectors relative to the JSE
compared to the HDSA transactions, As can be seen, a significant portion of
transactions were concluded during boom time. Yet, over the last 12 years, R205
billion worth of transactions in today’s terms have been concluded.
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R205 bn worth of mining BEE
transactions has occurred
over the period, a significant
portion conciuded prior to the
world financial crisis in
2008/2009

figure 3:  Equity indices performance {rebased 2000) Figure 4:  BEE transactions by value (R billion)
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Significant value has been created based on our estimates over the last 12-year
period. There are three current BEE net values indicated in the graph below, which
in summary highlights three alternate methods in considering the net valuation:
a. Based on a low cycie valuation methodology applied consistently to all
sectors (representing 25% of the total average mining industry vaiue). On
this basis, net value has increased to R242 bn or 340%.
b. Based on a high cycle valuation methodology applied consistently to ali
sectors (representing 43% of the total average mining industry value). On
this basis, net value has increased to R424 bn or 670%.
c. Based on companies' estimations as submitted to the DMR (representing
16% of total average industry value). On this basis, net vaiue has increased
to R161 bn or 193%.

Figure 5:  Representation of economic value created over the period {including dividends)
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Based on a range of methods
of caleulating net value
created for HDSA recipients,
vafue transfer including
dividends ranges from

R161 bn (+193%)

to R424 bn (+670%)
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Funding structures, cycie timing and facilitation

Maost BEE transactions were put in place with the intention of creating vatue for
the beneficiaries. However, in reality, the potential for value creation was
dependent on a number of factors, key being the performance of the underlying
as well as the funding structure used to facilitate the transactions. Value creation
was therefore a function of volatility in commodity prices and other qualitative
factors, which drive the performance on the JSE and the return to sharehoiders. In
addition, underlying debt and the timing of the transaction were also critical
factors impacting value creation.

Figure 6:  lklustrative impact of when transaction matures
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Source: AMA

From a market perspective, creating sustainable value for BEEE transactions in a
volatile market has been one of the key challenges. BEE transactions could
therefore have dramatically different outcomes depending on the point at which
they mature in the commodity cycle. Transactions, which were concluded during
the boom cycle of 2004 to 2007, are likely to have high debt numbers and
depressed valuations (e.g. the platinum sector) with the result that value-creating
potential will be minimal, taking into account current valuations. However,
transactions, which unwound at the height of the commodities boom (e.g. iron
jlre), would have seen significant vatue transferred to employees.

Funding of BEE transactions in a sustainable manner, with limited equity coming
from BEE parties, was also a challenge. Innovative forms of financing, supported by
vendor companies were necessary to ensure that transactions were implemented.
Facilitation had multiple forms, but all were designed to cvercome the chailenge
of raising third party debt finance for a full value purchase price of shares. In the
transactions completed in the Resources sector, faciiitation ranged from soft to
hard facilitation. This has been in the form of vendor financing, guarantees,
discounts, donation of shares, etc.

Figure 7:  BEE facilitation continuum
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Based on a range of methods
of calcufating net value
created for HDSA recipients,
value transfer including
dividends ranges from

R161 bn (+193%)

to R424 bn (+670%)

The data analysed showed a
significant omount of BEE
facilitation, including hard
and soft facifitation — this has
been critical ta counter the
challenges faced as a result of

volatife markets
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From the data analysed, it is evident that the industry provided a significant
amount of facilitation to ensure the sustainability of BEE transactions. As discussed
above, a wide range of facilitation options have been applied to create sustainable
and particularly fundable BEE transactions within the industry over the past 15
years. Due to the extremne cycles the industry has experienced, facilitation/funding
models have often had to be adjusted during the terms of a transaction to improve
the probability of transactions creating value for the beneficiaries. Due to the
Mining Charter maturing and getting assessed during particularly depressed times
in the commadity cycle, with many companies facing significant margin/cash flow
pressures, a range of transactions (through no fault of either the vendor or BEE
buyer) have shown to have particularly challenging economics.
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Summarised HDSA ownership collation results

The South African Mining Industry  The industry has achieved a BEE ownership of 38.2% (25.2% BEE entrepreneurs, 9.2% communities
and 3.8% ESOPs) based on value. The awnership structure has benefited 63% BEE entrepreneurs,
23% communities and 13% ESOPs, and an estimated 7 125 611 individuals. in terms of volumes,
the industry has achieved a BEE ownership of 44.0% (31.3% BEE entrepreneurs, 8,2% communifies
and 4.5% ESOPs), The ownership has benefited 65% BEE entrepreneurs, 25% communities and
10% ESOPs. The industry has a total net value of between R 161 459 million and R 424 628 million
representing a change of between 193% and 670%. In addition, all the sectors have met or
exceeded the 26% minimum requirement.

PGM The PGM sector has achieved a BEE ownership of 45.9% {29.5% BEE entrepreneurs, 14.5%
communities and 1.9% ESOPs} based on value, The ownership structure has benefited 62% BEE
entrepreneurs, 33% communities and 5% ESOPs, and an estimated 2 774 433 individuals. In terms
of volumes, the industry has achieved a BEE ownership of 64.7% (40.9% BEE entrepreneurs, 24.2%
communities and 1.9% ESOPs). The ownership structure has benefited 54% BEE entrepreneurs,
43% communities and 3% ESOPs. The PGM sector has a total net value of between R 46 817 million
and R 140 075 million representing a change of between 114% and 539%.

Gold The Gold sector has achieved a BEE ownership of 27.5% (18.9% BEE entrepreneurs, 0.9%
communities and 7.7% ESOPs) based on value. The ownership structure has benefited 67% BEE
entrepreneurs, 3% communities and 30% ESOPs, and an estimated 135 106 individuals. In terms
of volumes, the industry has achieved a BEE ownership of 31.5% (23.3% BEE entrepreneurs, 2.0%
communities and 6.2% ESOPs). The ownership structure has benefited 71% BEE entrepreneurs, 7%
communities and 22% ES0Ps. The Gold sector has a net value of between R 7 182 million and
R 56 579 million representing a change of between -31% and 441%.

Coal The Coal sector has achieved a BEE awnership of 45.1% (35.0% BEE entrepreneurs, 5.0%
communities and 5.1% ESOPs) based on value. The ownership structure has benefited 76% BEE
entrepreneurs, 12% communities and 12% ESOPs, and an estimated 1753 087 individuals. In terms
of volumes, the industry has achieved a BEE ownership of 47.2% (37.2% BEE entrepreneurs, 4.1%
communities and 6.0% ESOPs). The ownership structure has benefited 68% BEE entrepreneurs,
13% communities and 19% ESOPs. The Coal sector has a net value of between R30 476 million and
R 60 845 million representing a change of between 267% and 633%.

Diamonds The Diamond sector has achieved a BEE ownership of 26.0% {5% BEE entrepreneurs, 10.4%
communities and 10.6% ESOPs)} based on value. The ownership structure has benefited 19% BEE
entrepreneurs, 40% communities and 41% ESOPs, and an estimated 114 653 individuals. In terms
of volumes, the industry has achieved a BEE ownership of 26.0% {5.1% BEE entrepreneurs, 10.2%
communities and 10.7% ESCPs}. The ownership structure has benefited 20% BEE entrepreneurs,
35% communities and 41% ESOPs. The Diamond sector has a net value of between R 86 million
and R 4 229 miliion representing a change of between -94% and 205%.

Iron ore The Iron Ore sector has achieved a BEE ownership of 36.7% (23.2% BEE entrepreneurs, 11.2%
communities and 2.4% ESCOPs} based en value, The ownership structure has benefited 63% BEE
entrepreneurs, 31% communities and 6% ESOPs, and an estimated 1 482 163 individuals. Interms
of volumes, the industry has achieved a BEE ownership of 35.7% (22.9% BEE entrepreneurs, 13.3%
cammunities and 2.5% ESOPs). The ownership structure has benefited 64% BEE entrepreneurs,
28% communities and 7% ESOPs. The Iren Ore sector has a net value of between R 53 220 million
and R 113 543 million representing a change of between 433% and 1 037%.

NManganese cre The Manganese Ore sector has achieved a BEE ownership of 48.5% (33.3% BEE entrepreneurs,
15.3% communities and 0.0% ESOPs) based on value. The ownership structure has benefited 69%
BEE entrepreneurs, 31% communities and 0% ESOPs, and an estimated 411 512 individuals. In
terms of volumes, the Industry has achieved a BEE ownership of 42.2% (31.2% BEE entrepreneurs,
11.0% communities and 0.0% ESOPs). The ownership structure has henefited 74% BEE
entrepreneurs, 26% communities and 0% ESOPs. The Mangzanese Ore sector has a net value of
between R -436 million and R 6 402 million representing a change of between -100% and 100%.

Chrome The Chrome sector has achieved a BEE ownership of 48.9% (35.8% BEE entrepreneurs, 8.4%
communities and 4.7% ESOPs) based on value, The ownership structure has benefited 73% BEE
entrepreneurs, 17% communities and 10% ESOPs, and an estimated 454 594 individuals. In terms
of volumes, the industry has achieved a BEE ownership of 68.5% {25.6% BEE entrepreneurs, 41.5%
communities and 1.4% ESOPs). The ownership structure has benefited 37% BEE entrepreneurs,
61% communities and 2% ESOPs. The Chrome sector has a net value of hetween R 5 611 million
and R 42 954 million representing a change of between 78% and 1 263%.
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2. Background

The mining industry is currently undergoing a regulatory compliance review to
assess the level of transformation and economic value creation for HDSAs as
required in terms of the Mining Charter. The Depariment of Minerals (DMR)
results of this compiiance review process are expected to be released end March
2015. The DMR is leading the Mining Industry Growth, Development and
Employment Task Team (MEDGETT) process, which is a tri-partite structure
between business, labour and government. its purpose is to address straiegic
issues facing the industry — the Mining Charter is one of its areas of focus. With the
review undertaken by the Department of Mineral Resources (DMR) the CoM
undertook an exercise in collation of individual company information relating to
the ownership element of the Mining Charter. The aim of the exercise is to produce
aggregated information on empowerment {HDSA ownership) in the SA mining
industry and demonstrate the significant economic value that has been
" ransferred to HDSAs since 2000 as a result of the mining industry’s extensive
: émpowerment drive.

The purpose aof this collation process is to enable the mining industry to have
aggregated information to quantify the percentage of the South African mining
industry (represented by the members of the Chamber} owned by HDSAs. The
focus of this engagement was between the Chamber, DMR and other stakeholders
in the MIGDETT engagements, which include labour unions. 1t may further form
the basis of the industry’s communication with media and investors. The result
seeks to address the issues the DMR has requested companies to report on, while
capiuring the additional information industry believes has been omitted in the
DMR process.

Challenges regarding measurement of HDSA ownership

Although there is clarity in terms of the Mining Charter around the level of HDSA
owhership required at 26%, there are divergent views in the industry on how this
should be calculated.

General agreement exists in terms of the principle that ownership should be
measured at the time when the transaction (or empowerment) occurred. This
is view is held across companies in the industry and the DMR seems to
subscribe to this, In terms of engoing evaluation of this target, it is less clear
how this will or should be measured.

There are marked differences in how companies measure empowerment. This
could either be done in terms of volume of preduction or value of assets. These
two different approaches invariably lead to different results. This is of
particularly significance as the current measurement of the ownership target
will influence future measurements post-2014.

Quantifying the credits attributed to continuing consequences in the
measurement of the ownership target remains a challenge. Recognition for
continuing conseguences appears to be mainly at the discretion of the DMR.

Debate around continuing conseguences

The mining industry has been unwavering in its position that continuing
consequences for past transactions should be recognised in the measurement of
its performance against the 26% ownership target. This was clear in the 2002
Mining Charter which stated: “The continuing consequences of all previous deals
would be included in calculating such credits/affsets in terms of market share as
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measured by attributable units of production”. However, the 2010 revision to the
Charter, brought a new twist with the proviso that it would only apply to
transactions before the promulgation of the MPRDA (2004).

industry remained unwavering through those discussions, asserting that the
continuing conseguences remain in place post-2004. However, is appears that this
amendment was imposed on the industry by the DMR from the amendment made
in 2010.
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3. Ownership collation — aggregated results
Approach and methodolegy

The following approach and methodology has been apgplied in the compilation
exercise:

Information collection
The information relating to the ownership element has been sourced in three
primary methods:

Interviews/meetings with the company specialists on ownership and BEE
transactions;

Documents provided by the companies; and

Ownership templates submitted to the DMR.

Asset level collation

Siven the complexities of crossheldings of assets by different companies, it was
necessary to ensure there was no double-counting of empowerment across the
industry. As such, an asset level analysis was undertaken at an operational level.
Distinction between assets/operations occurs where different empowerment
structures apply. Ownership of an asset is then divided between different
corporate and BEE shareholders.

As part of this process, consideration is given for equity participation of BEE
shareholders. In addition, BEE participation is specified based on the four
categories as considered by the DMR - BEE entrepreneurs, employees,
communities and other broad-based groups (inciuding woman).

Thisis in line with the DMR template submissions, which are linked hack to mining
rights at an asset level mainly.

Dual aggregation approach
Information has been collated based on volumes {units of production) and value.

B For the volume aggregation process, the level empowerment for each asset is
weighted based on the volumes in its sector. The sectors are then aggregated
based on the mineral sales value in the sectors.

@ For the value aggregation process, EBITDA multiple valuation methodology is
used, by applying a high and low range multiple to the 2014 EBITDA for the
asset. In the case, for listed assets, market capitalisation at 2014 is used.

Shareholding

B To reduce the risk of double-counting, we have recorded the transactions at
an asset level as far as practicable.

B Where the BEE partner is Black controlled, we have included the shareholding
as an effective 100% BEE shareholder,

B Where the entity itself is Black contrelled, we have included the shareholding
at its effective percentage {i.e. flow through).

B Where the BEE partner is not Biack controlled, we have included the
shareholding at an effective percentage {i.e. flow through).
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Treatment of past transactions {continuing consequences}

The industry has remained unwavering in its recognition of past transactions where
the BEE partner has exited in its empowerment credentials. For entities where the
mining assets have not been re-empowered we have included them in the current
shareholding as the Members have in their submission to the DMR.

There are two categories of exited past transactions (continuing consequences),
which has been treated differently in this collation process:

Category 1 - Re-empowered; Multiple owners: Where the asset is currently
re-empowered we have included the past transactions as a continuing
consequence, to preveni double counting in the collation process. This is in
the instance where an asset has a history of multiple BEE transactions, and an
existing empowerment partner remains present. It is also applied to cases
where the assets has had multipie owners over the last 14 years. Where the
BEE partner has exited the transaction {past transactions) we have obtained
the value in reference to the price at the exit date and have applied the effects
of the time value of money at an average CPIX rate of 6%. In the analysis that
follows, we indicate this category separately,

B Category 2 - Same owner; historic empowerment: For past transactions
where the BEE partner has exited from the transactions, industry maintains
that compliance has been met in terms of mining right being granted. This is
where the asset has not been re-empowered, nor exchanged ownership and
double counting is not a consideration. As such, we have included those
empowerment credentiais in the current section of the ownership calculation.
In the analysis that follows, this is included in the current calculation.

it is important to note that ail of the Mining industry’s empowerment credentials
is ultimately at risk, should exited past transactions be disallowed. It means that
perpetually mining companies need to have up for sale 26% of their business. This
while BEE partners are able to enter and exit, benefiting from economic value in
perpetuity, The need for HDSA participants to reaiize value from their ownership,
implies that each transaction at some stage will have an HDSA partner who has
exited and therefore would put ownership credentials at risk. Lock-ins for BEE
“nartners are a solution but within the next 3 years, the majority of those expire for
industry.
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South African mining industry sector weightings

Given the extensive scale and variety of mining operations forming part of the
South African mining industry, this analysis focuses on the largest assets across the
largest sectors. The eollation is based on seven key sectors — PGMs, Gold, Iron Ore,
Coal, Manganese Ore, Diamonds and Chrome. Assets included in the analysis
represent the majority of the sector by volume and value. The results therefore
would not represent the entire South African mining industry but would account
for the majority of companies represented by the Chamber. It does, however,
provide for the majority of South African mining operations, and is, in our opinion,
a fair proxy for the South African mining industry, on the basis of the 80/20
principle. The key weighting differences are due to margin differences across the
sectors as at 2014. The figures below demonstrate the relative sector weightings
applied, based con value and volume:

Figure 8:  Sector weighting by value (EBITDA) Figure 9:  Sector weighting by volume {sales and revenue)
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Resuits of mining industry HDSA ownership collation

The industry has achieved a BEE ownership level of 38.2% (25.2% BEE
entrepreneurs, 9.2% communities and 3.8% ESOPs) based on value of the assets.
The ownership structure has benefited 63% BEE entrepreneurs, 23% communities
and 13% ESOPs, and an estimated 7 million individuals. [n terms of volumes, the
industry has achieved BEE ownership level of 44.0% (31.3% BEE entrepreneurs,
8.2% communities and 4.5% ESOPs). The ownership has benefited 65% BEE
entrepreneurs, 25% communities and 10% ESOPs. The industry has created net
value of between R 161 499 million and R 424 628 million representing a change of
between 193% and 670%. In addition, most of the sectors have not only met but
alsc exceeded the 26% minimum compliance requirement. See Appendix page 45
for sector details.
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Figure 10: HDSA ownership by Value {EBITDA} Figure 11: HDSA ownership by volume {Sales and revenue)
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Figure12: Total HDSA overall contribution Figure 13:  Total HDSA component contribution
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iiining industry dividends distributed to HDSA participants

The industry has to date paid out dividends of R46 813 million Lo BEE parties, which
amounts to 19.5% of the total dividends declared and paid by the industry over the
period. Of the dividends paid to the BEE beneficiaries, R10 935 million was used to
service the debt on the transactions with the balance having been paid in the form
of trickie dividends to the BEF parties. in our analysis, we noted instances where
as part of the lock-in provisions, the BEE parties receive guaranteed payments in
lieu to cover costs for purposes of maintaining the BEE structures. These payments
are paid out despite the performance of the companies.

In other structures, we have noted instances where the entity uses 100% of its
dividends to service the debt. However, the BEE beneficiary would retain a portion
of their dividend, thus ensuring that the duration of the debt is reduced. The
analysis did not take into account the net cash reaiised over the period as a result
of the exiting of HDSA participants.

_ Figure 14;  Total HDSA dividends

© . Dividends = -
Dividends to
Overall BEE Dividends to
Dividends beneficiaries payoff BEE loan Dividends to
deciared (RM"} (RM) (RM') BEE %
Coal 30372 11708 4840 5%
Iron ore 93813 20810 2 686 22%
Manganese ore 2868 493 234 17%
Diamonds 9035 2278 2176 25%
PGM 93141 9319 999 10%
Gold 1 966 RN - 17%
Chrome 8758 1864 - 21%
Tofal industry 239 752 46 B13 10935 19.5%
Source: SNG and Chamber of Mines anulysis
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Transactions and net values

In the DMR template submission, various BEE transaction and value information
was requested. Based on the company submissions, we have collated this
information as the companies have provided it. In the table below, the columns
indicated with an "*" are the DMR requested information. The other columns,
specifically the net value column, are analysis applied to submitted data.

Companies have applied varying assumptions in terms of current value, or elected
to not disclose it. A high and fow net value was used to estimate the range of value
creation based on differing assumptions.

There are three current net values indicated in the graph and tables:

a. Basedon alow cycle valuation methodology applied consistently to all sectors
(represents 25% of the total average mining industry value).

b. Based on a high cycle valuation methodology appiied consistently to ali
sectors (representing 43% of the total average mining industry value).
Based on companies' estimations as submitted to the DMR {representing 16%
of total average industry value).

Figure 15: Representation of economic value created over the period
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Source; SNG, apd Chamber of Mines analysis

The value of initial transactions amount to R118 billion, which represents
approximately 85% of total industry transactions concluded for the peried. From
the initial transaction value, debt is subtracted in calculating a net value. We
caution that certain companies may have elected not to disclose the debt
amounts, and these figures should be considered on that basis.

Based on the actual transaction values over the last 15 years, the initial net value
was R 55 181 million which amount represented the initial equity value at
inception of the transaction which would have been created as a result of entry
discounts and other factors. As at 31 December 2014 the total net value created
was between R 161 499 million and R 424 628 million representing a change of
between 193% (almost a twe times increase in value) and 670% (almost a seven
times increase in value). The value creation is a function of velatility in production
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Figure 16: Initial and current values
: © Currentyalties -
(a) {b)

Current  Current {c)
Initial Initiaf {c)Current  Current net net Current net

Initial BEE loan BEE (a} Current {b) Current  transaction loan value value value

Transaction value net transaction  transaction  value (BEE) balance (BEE} (BEE) {BEE)
Value (BEE) value | value(BEE} value (BEE} Companies {BEE) {'Rm) {'Rm) Companies

Sector {Rm}* {'Rm}* {Rm} (Rm) Low {'Rm) High (Rm} {('Rm)* Low High {'Rm)
Coat 27423 19126 8297 40 492 70 861 57 153 16 884 23 608 53977 40 269
Iron ore 13823 3833 9390 1§8788 97 575 37253 2157 48 631 95 419 35096
Manganese ore 3850 3 850 - 6142 12285 5447 6142 0 6143 {695)
Diamonds 5094 3708 1385 4143 8 287 6026 4160 (16) 4127 1866
~ PGM 48 063 26 159 21904 100 757 146 555 53 297 14799 85057 131756 38 497
‘Gold 14 255 3802 10452 322 56 352 6955 114 32087 56 238 6 841
Chrome, 6425 3272 3153 22435 44 871 7527 3780 18 655 41090 37
Total SA mining industry 118934 63752 55181 254 859 436 786 173 658 48037 206922 388749 125 621

Source: SNG and Chamber of Mines analysis

We have included the aggregate value of dividends as discussed in the previous

section to derive the tota! value created over the period in the table below,
indicates the value increase range of 193% to 670%.

which

Figure 17: Dividends and total values

- Dividends -
Value of Value of
overail dividends ) :
dividends Yalue of paid to {a) {a) - (@) (b) {b) (b} {c)
deciared dividands service Total Change  Change Total Change - Change (c) {c} Change in
by the paid to BEE lhe BEE BEE Innet  innet BEE in net in net Total BEE Change in net value
company  beneficiaries loan value valug value value value . value value net vaiue %
Sector (RM) (Rm}* {Rm)* Low Low % Low High High % High  GCompanies Companies  Companies
Coal 30372 11708 4 840 30476 22179 267% 60 845 52 548 633% 47136 38840 468%
fron ore 93613 20810 2686 | 64755 54765 548% - 113543 103553 1037% 53220 43230 43%%
Manganese ore 2866 493 234 280 260 -100% 6402 6402 100% (438) 1436) 100%
Diamonds 9035 2278 2176 86 {1 499) 94% 4229 2644 205% 1968 583 42%
PGM 93141 g9 999 9427 72373 3% 140075 118171 539% 46817 24313 14%
Gold 1966 341 BB 296 N0%  SBHE 461X A% 7182 3271 %
Chrome 8758 1864 - 20519 17 366 551%- 42954 39801 - 12683% 5611 2458 78%
Total SA mining indusiry 238752 45 813 10935 | 242800 187619 M0% 424628 360 446 670% 164 499 106 318 193% .
Source: SN, RAMB ond Chamber of Mines analysis
Comparison to other sectors
Comparison with other sectors would make a good start to benchmark how the
mining industry has performed. The financial services sector is one sector that is
cne of the sectors that has reached a critical milestone where its performance it
terms of its industry charter will be assessed. The sector generally been celebrated
as having created mezningful value transfer for its benefictaries.
The Financial Services Sector Charter required direct BEE of 10% (as opposed to the
Mining Charter’s 26%). Although the transaction size was small, these transactions
included exposure to international operations as opposed to mining companies
who empowered only South African based assets.
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The financiat services sector delivered value to beneficiaries of approximately R60
billion. This wvalue was created by companies with an aggregate market
capitalisation of approximately R1 trillion. Value created transiates to
approximately 6% empowerment on the basis of the current market capitalization.
Relatively speaking, one can conclude that on the basis of capitalisation (note that
capitalisation of mining companies is likely understated because of our valuation
approach), the mining industry has fared better in absolute terms as value a
maximum of c.R425 billion has been created as opposed to approximately R60
billion {approximately R153 billion if grossed up for 26%) delivered by the Financial
Services companies included in our study.
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4. Funding structures and cycle timing

Overview of the performance of the market and mining sector since 2000
From 2000 to 2015, we have seen a period of exceptional high volatility for the
Resources sector giobally. The overall period’s price and valuation moves were heavily
influenced by China’s exceptional growth rates and intense capita! investment cycle. In
the years until 2008, this major glebal demand driver was a strong underpin for
commedity prices, which, however, were pushed to unrealistic levels on the back of
low interest rates, low inflation rates and loose menetary policy in some of the world's
major developed economies. Towards the latter part of the price peak cycle, significant
investment flows into commodity funds further pushed commodity prices to
unsustainable levels.

This period unfortunately also created a significant misallocation of capital within the
global resources industry, in the form of excessive organic growth based on unrealistic
. long-term assumptions, averpriced mergers and acquisitions, and heavy project capital
wer-runs, Furthermore, costs in the industry started rising drematically, partially as a
“result of relative scarcity of skills, equipment, etc., as well as opportunistic supplier
pricing and increased host country expectations. Following the 2008 correction, the
industry has paid a heavy price in the following years in the form of impairments that
are now well in excess of US$100 billion globally.

Figure 18:  Mining equity indices performance vs AES! {rebased in
2000}

16 x Commoditles boorm peak
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Figure 19: Mining equity performance vs Inflation
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The consequence of the above was that the full global resources boom and bust cycle
was replicated in South Africa over the 2004-2014 Charter implementation period. As
a result, the outcomes for a wide range of industry efforts in achieving Charter
compliance has, depending on timing, resulted in radically different outcomes from a
net value perspective. This has made measurement of such cutcomes at a specific
point in time, depending on cycle level and momentum, challenging to say the least.
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Figure 20: BEE transactions by value (R billions) Figure 21: BEE Transactions by volume (no. of transactions}
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From inception, industry’s key concern has been the economic impact of

scilitating the transfer of the required equity ownership to BEE groups, given these
groups lack of capital. This remains a fundamental macro issue for BEE as there is
clearly insufficient capital to fund the transfer of 26% of the economy as a whole
to BEE parties. To achieve the empowerment objectives, companies therefore
generally chose the route of selling shareholding interests to BEE compliant entities
instead of transferring shares without value.

BEE value realisation in a simplified world and a modestly volatile industry

In a simplified world, and assuming a modestly volatiie but growing industry,
putting together a BEE transaction with a reasonably certain value realisation upon
vesting seems relatively straightforward. Net value realisation will largely depend
on the growth in value of the investment outstripping the compound interest rate
on the debt over the period.

Figure 22: Simplified BEE value realisation
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In the simplified diagram above, it is illustrated how a typical transaction
commencing in Year 0, and assuming no servicing of debt nor interest over the
period, and ignoring dividend payments by the company, would realise value in
Year 7, assuming the underlying company’s performance over the period would be
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in excess of the compound interest of the debt over the period. In the above
example, if the company would show a compound growth rate of 16% per annum
vs interest charged on the debt at an assumed 8%, the BEE party’s net value
realised after settlement of debt and interest would be some 112 {with essentially
no upfront equity provided by the BEE party).

if the company above furthermore introduces some form of facilitation, in the
example below through the form of an upfront discount offered of, say 20%,
potential returns for the BEE party could be further enhanced. This offers the
benefit of a tower upfront debt amount, and a lower compound interest amount
as a result at the time of value realisation. Again assuming no servicing of debt,
interest nor dividend payments, and similar compound growth rates as the earlier
example, this results in a BEE value realised of some 146, or a 30% enhancement
over the earlier example.

Figure 24: Simplified BEE value realisation with upfront discount
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Structuring around BEE value realisation in volatile industry

The above examples provide an ideal picture — unfortunately, creating sustainable
BEE transactions within a very volatile industry {both from a cash flow and value
perspective) is far more chalienging. The graphs below use two examples to
filustrates this:

Figure 23: iHustrative impact of when transaction matures
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As indicated above, the pay-out profile of a transaction that is concluded in point
A will have a different pay-out depending on which point it unwinds {point B or C
in Figure 25). A transaction that matures at point B in the commodity cycle, e.g.,
the Kumba Envision | employee scheme, which was implemented at low iron ore
price levels and matured at the highest point of the iren ore price performance,
resulted in an outperforming transaction in terms of the value transferred to
employees. This was due to the compounded growth in value being far greater
than the funding rate at which the facilitated funding rolled up.

In contrast, a transaction that matures at point C, e.g. Aquarius Platinum’s

" *ransaction where the transaction accumulated great value up until point B but all
“that value was lost when the transaction matured at point C, wherein the
underlying performance of the company and the greater PGM industry was
hindered due to the commodity price bust.

The above graphs illustrate how similar transactions could have different
outcomes depending on the point at which the transactions matured in the
commodity cycle.

A potentially far worse outcome can be created when transactions have been
completed at significantly higher valuations during the boom period. This is
iliustrated below, where transaction A has now been concluded at a significantly
richer price. As a result, the debt quantum raised had to be significantly higher,
with resultant higher interest servicing costs. Although some value was created at
point B, often as a result of either funding restraints or lock-in provisions, no exit
was possible at this point. As a result of the cycle correction, such transactions
have resulted in significantly under-water valuations for the BEE parties involved
at point C. Should the commodities cycle still be depressed at maturity, they offer
no likelihood of value realisation at this point.
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Figure 24: Ulustrative impact of when transaction matures
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Impact of BEE transaction timing 2000-2015

As shown in the preceding section, in a volatile industry, success or failure of BEF
value creation is strongly dependent on peint in the cycle when the transaction is
initiated.

As illustrated in Figure 27, a large number of BEE transactions where concluded
during the commodities boom cycle between 2004 and 2008. Transactions
concluded during this period include, inter alio, Anglo Coal, Exxaro, Implats,
Lonmin, and Richards Bay Minerals. This is the period during which most of the BEE
transactions in the PGM sector were concluded as well.

Figure 25:  Value of BEE transactions — SA mining industry 2000-2014
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Given the associated facilitation cost involved in setting up a BEE structure, it is
largely during the boom cycle that many companies, generally, find it affordable
to implement BEE transactions. Not only were these transactions dependent on
the underlying financing structure but also the continued performance of the
market.
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Given the lock-in provisions that are usually associated with most BEE transactions,
most of the transactions matured or are maturing in a far more subdued pricing
envircnment. Whilst some of the BEE parties saw some wealth during the peak
paints in the commaodities cycle, most of this value was destroyed when the cycle
turned. Many BEE transactions were, however, subject to lock-in restrictions,
constraining value realisation at a more appropriate time in the cycle.

Whilst there has been a lot of value created for BEE participants post the
intreduction of the Mining Charter, it is worth noting that BEE transactions, which
were concluded prior to the promulgation of the legislation, largely resulted in
sustainable black operated companies.

Funding structures conundrum — BEE transaction implementation impact

From a financier’s perspective, matching the correct risk/reward profile was often
. chalienging. In BEE transactions, financiers typically only had recaurse against the
- -Ihares that were being funded for recovery of the loan. Financiers were therefore

" exposed to share price decreases, which could result in losses if insufficient value
existed to settle the loan. These risks were the same as if the financier owned the
shares himself, aithough the return was imited to a fixed interest rate, while if the
shares had been bought outright, the downside risk would have been balanced by
full exposure to the upside of the share.

To overcome this challenge, financiers required a ‘cover level’, i.e. a value buffer
ahle to absorb initial losses arising from share price decreases before loan losses
occurred. Only with these cover levels or buffers did a fixed return begin to
compensate the financier for the risk inherent in share cover lending.

The obvious source of these buffers was equity introduced into a funding structure
by the prospective BEE party. Typically, this would have needed to account for
¢.66% to 75% of the purchase price to allow the financier a share cover {defined as
vatue of shares divided by outstanding debt) of between 3 and 4 times. In light of
the objectives of BEE, the prospective BEE parties typicaily did not have access to
such funds.

The lack of capital resulted in the design of innovative funding solutions to provide

) ,-'apital resources to finance BEE transactions, which almest exclusively required
the empowering company to bridge the gap described above, in what is typically
referred to as ‘facilitation’.

Facilitation had multiple forms, but all were designed to overcome the challenge
of raising third party debt finance for a full value purchase price of shares. in the
transactions completed in the Resources sector, facilitation took the form of one
or more of the following:

B Upfront discount on BEE shares
If shares were sold to BEE parties at below market value, the discount equated
o an equity injection into the funding structure. This provided a buffer to third
party financiers up to the amount of the discount. For example, if shares worth
R100 were sold for R90, the market price could decrease by R10 before risking
loss to the finandier.

B [ssue af free shares to guarantee g minimum amount of vesting
Free shares had the ohvicus benefit of not requiring external funding. In
addition, they allowed BEE parties to borrow funds using them as coflateral
and to acquire further shares (possibly at a discount), thereby increasing the
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overall level of BEE ownership. Third party funding in these instances was
possible as the free shares acted as an equity issuance into the BEE structure
providing a buffer for financiers.

@ Vendor financing

As described above, commerciai financiers would not be able to provide all the
required funding without facilitation, as the resulting risk/reward profile
would typically not have been commercial. In many instances, companies
chose to provide funding to the BEE parties for the full purchase price on
favourable terms. Notwithstanding the funding challenges described above,
companies provided facilitation by accepting the skewed risk/reward profile
resulting from receiving a subsidised debt return in exchange assuming the fuil
downside equity risk. The structures typically resulted in a “free-option’ profile
granted to BEE beneficiaries by the companies in that all the upside over a
certain debt return accrued to the BEE parties and the companies bore the full
downside risk.

® Guarantee in respect of BEE funding

in many transactions, third party funding for the acquisition of BEE shares was
provided with full recourse to the company through a payment guarantee.
Such a guarantee served to overcome the share cover limitations discussed
above by giving financiers access to the company’s bzalance sheet should the
value of the BEE shares be insufficient to settle the loans. As for vendor ioans,
the facilitation took the form of assuming full downside risk while foregoing
any equity return on the BEE shares. Variations of this facilitation included the
provision of put options to financiers over the BEE shares, which allowed the
financiers to sell the share back to the company at a pre-agreed minimum
price, which would typically have been set at the price required to fully settle
the debt.

8 Cash flow underpin

Another challenge faced by third party financiers in BEE transactions was the
ability of BEE parties to service interest on the loans. In the Mining sector,
dividend payments have tended to be volatile given the many variables mining
companies are faced with. To mitigate this risk, many companies provided
certainty to financiers by guaranteeing a minimum fixed cash flow profile to
the BEE parties allowing them to service their loans. These cash flow underpins
took the form of preferred ordinary dividends or dividend-for-interest swaps
on BEE shares. These structures ensured that even if other ordinary
shareholders were not receiving dividends, or were receiving lower dividends,
cash flows to BEE parties continued.

The various forms of facilitation all provided different levels of support, and were
often used in combination. The chart below plots these facilitation forms on a
facilitation continuum, which ranges from ‘soft facilitation’ to ‘hard facilitation’.

Figure 26: BEE facilitation continuum

Restricted  Accessto Guerantes  Subsidised Free Diswume_d . Donation of
dividernsd underlying : vender options.  purchase price shares
policy cashflows | ) funding

Soirce: Chamber of Mines onalysis

Generally, the facilitation norm for most BEE transactions averaged between 25%
and 30% of transaction value. Therefore using the value of BEE transactions
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concluded in the Mining sector {i.e. c.R138 billion), the estimated minimum
facilitation value provided by industry could be between R35 billion and R40 billion.
Although this facilitation level would not necessarily translate into value
transferred, this shows the level of commitment the industry had in putting in place
what they considered to be robust BEE funding structures at the time.

Cumulative facilitation provided by industry

As discussed above, a wide range of facilitation options have been applied to
create sustainable and particularly fundable BEE transactions within the industry
over the past 15 years. Due to the extreme cycles the industry has experienced,
facilitation/funding models have often had to be adjusted during the terms of a
transaction.

In the graph below, we show an overview of the industry facilitation forms
provided by industry over the period. It should be noted, however, that:

B The data used for this analysis was extracted fram the company’s detailed
presentations on their BEE transactions.

% Due to the diverse nature of facilitation, it is impossible to sum the different
forms of facilitation. Therefore, na cumulative number is provided.

® This does not provide a comprehensive picture, as either {1) certain forms of
facilitation have been considered confidentiai {either as a result of funding
structures or discounts provided), and (2) not all forms of facilitation can be
easily captured/calculated, particularly when involving option value.

Figure 29 indicates that the main form of facilitation provided by mining

companies was in the form of vendor facilitation followed by an entry discount.

Figure 27:  Funding facilitation

® Entry discount % Guarantee i Vendor funding  #: Cash fiow underpin Debt forgiveness

Source: RMB analysis
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5. Sector analysis
PGM

Ownership results

The PGM sector has achieved BEE ownership of 45.9% (29.5% BEE entrepreneurs,
14.5% communities and 1.9% ESOPs) based on value. The ownership structure has
benefited 62% BEE entrepreneurs, 33% communities and 5% ESOPs, and an
estimated 2 774 493 individuals. In terms of volumes, the industry has achieved a
BEE ownership of 64.7% (40.9% BEE entrepreneurs, 24.2% communities and 1,9%
ESOPs). The ownership structure has benefited 54% BEE entrepreneurs, 43%
communities and 3% ESOPs. The PGM sector has a total net value of between
R 46 817 million and R 140 075 million representing a2 change of between 114%

and 539%.
Figure 28; PGM HDSA overall contribution Figure 23:  PGM HDSA component contribution
Dther
broad-
Total BEE based
HDSA entrepreneurs Communities  ESOPs schemes
By value {%)
Current 437 27.2 14.5 19 0.0
Continuing 2.3 23 0.0 0.0 0.0
consequences
Total 45.9 29.5 14.5 1.9 0.0
By volume (%)
Current 56.6 304 24.2 18 0.0
Confinuing 10.4 104 .0 0.0 0.0
consequences
Total 67.0 40.9 24.2 1.9 oo
Participants
Mo of siructures 26.0 1.0 40 11.0 _ . -
No of individuzls 2774493 11.0 2 660 482 105 000 Sowrce: SNG ond Chamber of Mines onalysis
Source: SNG and Chomber of Mines onalysis
Figure 30; PGM assets forming part of the BEE calculations
Asset Velume % contribution to sector Mining companies
Attalsa, Rustenburg, Amandelbuli, Mogolakwena, Twickenhamn, 36.7 Anglo Piatinum, Atlaisa
Westem Limbs ops, DerBrochen
Union Mine 4.2 Anglo Platinum
Modiwa 5.1 Anglo Platinum, African Rainbow Minerals
i Mofotolo 54 Anglo Platinum, Glencore
impala Lease, Two Rivers, Marula, Leeuwkop 16.0 impala Platinum
East Plats, West Plats 137 Lonmin Flatinum
Kroondal 16 Aquarius Platinum, Anglo American Platinum
Baschkoppie, Styldrift 57 Royal Bafokeng Holdings, Angle Platinum
Zondereinde,Booysendal 8.6 Northam Platinum

Source: Compuny reports, SNG, Chamber of Mines
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Market dynamics

The key revenue drivers for the PGM industry are platinum, paitadium, rhodium
and gold prices (4F metals), representing in general some 85-90% of the income
for the bulk of the industry. The PGM indusiry experienced a rapid rise in
profitability in the late-1990s and early-2000s, followed by the unsustainable 2005-
2008 price rally, particularly driven by spiking platinum and rhodium prices. Over
this period, a wide range of new players entered the industry, and significant
capital was spent in opening up new ore bodies and expanding the industry
production hase. Unfortunately, the combination of a ‘normalisation” in prices,
more subdued demand, together with a sharply higher cost base for the industry,
has resulted in an industry where currently few companies are remaining cash flow
positive. This has already resulted in a range of closures (i.e. Platinum Australia,
Blue Ridge, Everest, Marikana), as well as general capital curtailment.

Figure 31:  PGM basket price — /Pt oz and Rfoz Figure 32: PGM performance on JSE
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The aggressive price rally over the period until 2008 was replicated on the JSE, with
the PGM sector strongly cutperforming over the period 2005-2008 in particuiar,
Unfortunately, as shown above, the net performance over the 2000-2015 has
barely matched CPI over the period. As a result of the very volatile industry
dynamics over the 2004-2014, many companies have experienced challenges in
creating sustainable equity transactions for a range of reasons:

1 Unrealistic iong-term price expectations during the boom period, over which
a range of BEE deals were concluded, locking-in asset transactions at relatively
rich valuations.

B Excessive unit cost inflation across the industry in the boom times, which has
been shown to be sticky, even in a much more modest price environment,
suppressing margins.

B  The collapse in rhodium prices has put significant stress on {rhodium rich)
lower grade UG2 transactions/companies.

Significant curtailment of dividends in the industry, as a result of sharply
reduced margins, large stay-in-business capital requirements at the older and
deeper orebodies, as well as significant business interruptions (strikes, Section
54s, power curtailments).

Loss of support from foreign sharehoiders due to industry’s increasingly
tougher challenges, worsened by South Africa’s deteriorating reputation as a
mining investment destination over the period. This has resulted in a serious
deflation of market capitalisation across the sector, threatening a wide range
of BEE transactions.
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Gold

Ownership results

The Gold sector has achieved a BEE ownership of 27.5% (18.9% BEE entrepreneurs,
0.8% communities and 7.7% ESOPs} based on value, The ownership structure has
benefited 67% BEE entrepreneurs, 3% communities and 30% ESCPs, and an
estimated 135 109 individuals. In terms of volumes, the industry has achieved a
BEE ownership of 31.5% (23.3% BEE entrepreneurs, 2.0% communities and 6.2%
ESOPs). The ownership structure has benefited 71% BEE entrepreneurs, 7%
communities and 22% ESOPs. The Gold sector has a net value of between R7 182
million and R 56 579 million representing a change of between -31% and 441%.

Figure 33:  Gold HD5A overall contribution Figure 34: Gold HDSA component contribution
Other broad-
Total BEE hased
HDSA entrepreneurs  Communities ESOPs schemes
By value (%) :
T ‘--\.‘Curre_‘nt_ 26.0 17.4 0.5 7.7 0.0 E ,Empioxjeea
* .- {Continuing 14 14 0.0 0.0 0.0 S e
CONSEqUENCES o
Total 27.5 18.9 0.9 B A 4 0.0 Commanitie
By volume {%) 7%
Current 28.0 19.8 2.0 6.2 0.0
Continuing 35 3.5 0.0 0.0 0.0
conseguences
Tofal 31.5 233 2.0 6.2 0.0
Participants
Mo of strictures 13.0 5.0 2.0 2.0
No of individuals 135 108 8.0 50 000 75100

Source: SNG and Chamber of Mines analysis
Source: SNG and Chomber of Mines analysis

Figure 35: Gold assets forming part of the BEE calculations
Asset Volume % contribution to sector Mining companies
AngloGeld Ashant! SA operations 249 AngloGeld Ashanti
Sibanye Gold 0.7 Goldfields, Sibanye Gold
South Deep 7.0 Goldfields
Harmony Gold SA operations 374 Harmony Gold
Source; Company reports, SNG, Chamber of Mines
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Market dynamics

Gold prices rese from sub-300 USS/oz prices at around 2000, peaking at around
1900 USS/oz in September 2011. The Rand/kg price has risen nearly eight-fold over
the period. As can be seen below, the South African gold industry has battled to
materially translate this into shareholder value.
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Figure 36: Gold price — U5$/0z and Rand/kg Figure 37: Performance on JSE
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Source: Bloomberg, RME Source: Bloamberg, AMB

The South African listed gold companies reflect a mix of South African and
international gold assets. Over the period, the contribution of the mature South
African production base has been consistently shrinking, while several of the
companies have seen significant organic and acquisitive growth in their offshore
portfolios. Creating sustainable BEE transactions within a mature and essentially
shrinking production base has created particular challenges. The industry’s history
of rising real costs, flat to declining productivity, lower grades, sharply rising input
costs {particularly power) has made it increasingly reliant on a rising Rand/kg goid
price in arder for it to achieve margins/dividend paying capacity. Unfartunately,
despite a near eight-fold increase in the Rand/kg price over the period, the
valuations of the gold companies have failed to beat CPl over the same period. This
has put significant challenges on the industry in creating sustainable transactions.
Also, the relative volatile performance of the industry has seen it particularly

" nlagued by ‘hit and run’ transactions, posing particularly important questions
around the ‘once empowered always empowered debate’.
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Coal

Ownership results

The Coal sector has achieved a BEE ownership of 45.1% (35.0% BEE entrepreneurs,
5.0% communities and 5.1% ESOPs) based on value. The ownership structure has
benefited 76% BEE entrepreneurs, 12% communities and 12% ESOPs, and an
estimated 1 753 087 individuals. In terms of valumes, the industry has achieved a
BEE ownership of 47.2% {37.2% BEE entrepreneurs, 4.1% communities and 6.0%
ESOPs). The ownership structure has benefited 68% BEE entrepreneurs, 13%
communities and 19% ESCPs. The Coal sector has a net value of between R30 476
million and R 60 845 million representing a change of between 267% and 633%.

Figure 38: Coal HDSA overall contribution
Other
broad-
Total BEE hased
HOSA entrepreneurs Communities  ESOPs schemes
By value {%)
.-, Gurrent 426 325 50 51 00
7 iContinuing 25 25 0.0 0.0 0.0
- " consequences
Total 45.1 35.0 5.0 5.1 0.0
By volume (%)
Current 3t 211 4.1 6.0 0.0
Continuing 16.1 16.1 0.0 0.0 0.0
consequences
Total 47.2 37.2 4.1 6.0 0.0
Participants
No of structures 240 13.0 6.0 5.0
No of individuals 1753087 13.0 1745 551 7523

Source; SNG and Chamber of Mines analysis
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Figure 3%:  Coal HD5A component coantribution

Comrnunities
13%

Source: SNG and Chamber of Mines anniysis

Figure 40: Coal assets forming part of the BEE calculations

_ Asset Volume % contribution to sector Mining companies
AngloCoal SA operations (excl inyosi and Mafube) 232 Anglo American Coal
Malube 1.6 Anglo American Coal, Exxaro Resources
Inyosi (Kriel, Zibulo) 56 Anglo American Coal
BECSA 14.0 BHP Billiton
Glencore PCB 55 Glencore, African Rainbow Minerals
Glencore GGV a5 Glencore, African Rainbow Minerals

*, Shanduka Coal 25 Glencore, Shanduka Resources

‘ Optimum, Koornfontein 53 Glencore, Shanduka Resources
Umcebo Mining 34 Glencore, Shanduka Resources
Exxaro Coal 175 Exxaro Resources
Sasof Coal 182 Sasol Mining

Source: Company reports, SNG, Chamber af Mines

Market dynamics
The South African coal industry is largely a thermal coal industry, with very limited
amounts of metallurgical and anthracite coal being produced.

A large proportion of the lower quality domestic coal produced in South Africa is
produced into long-term contracts for power generation or fuel conversicn, Of the
approximately 75 mtpa export coal, the bulk is transported via Richards Bay Coal
Terminal {RBCT). As a result of a major shift in demand over the years from Europe
to Asia, as well as increasing chalienges by South African mines to produce a2 6 000
CV (RB1} product, an increasing percentage of lower quality South African coal is
exported through RBCT. The price graph below reflects prices achieved for RB1
spec coal. Similar to most commodities over the period, export thermal coal prices
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spiked to unprecedented and unsustainable levels during 2008, creating
unrealistic expectations around the long-term profitability and value of the
industry. Prices for domestic coal are difficult to represent in graph form, as

domestic production has a far wider specification range, while much is tied into
long-term contracts.

Figure 41; RBCT FOB prices — US$/MT B ZAR/MT Figure 42: Performance on ISE
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Source; Bloombery, RMB

Although briefly represented by the listing of Optimum Coal, over the time period,
the JSF has lacked a consistent mix of representative and sizeable coal companies,
The index reflected is therefore a broader mix of diversified companies, the
performance of which has been skewed by for example strong contributions from
iron ore. For example, although coal forms a large part of Exxaro’s portfolio, its
share price performance over the period has largely tracked Kumba, as & result of
Exxaro’s highly profitable exposure to 20% of the Sishen mine.

Over the period, a wide variety of BEE deals has occurred, resulting in a significant
transfer of ownership in the sector. Although from a volume perspective, the bulk
of these would be represented by Eskom coal mines, for example the
Eyesizwe/Exxaro transactions, these were essential cornerstones for
transformation, as due to their lower risk profiles were easier to fund for buyers
with limited equity. However, subseguently, and particularly as a result of
“transformative transactions like Optimum Coal, ARM Coa! and Shanduka, as weli

ds the Quatro schemes, significant BEE exposure to RBCT export capacity has also
keen achieved.
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Diamonds

Ownership results

The Diamond sector has achieved a BEE ownership of 26.0% {5% BEE
entrepreneurs, 10.4% communities and 10.6% ESOPs) based on value. The
ownership structure has benefited 19% BEE entrepreneurs, 40% communities and
41% ESOPs, and an estimated 114 653 individuals. In terms of volumes, the
industry has achieved a BEE ownership of 26.0% (5.1% BEE entrepreneurs, 10.2%
communities and 10.7% ESOPs). The ownership structure has benefited 20% BEE
entrepreneurs, 39% communities and 41% ESOPs. The Diamond sector has a net
value of between R 86 million and R 4 229 million representing a change of
between -94% and 205%.

Figure 43: Diamonds HDSA overall contribution Figure 44.  Diamonds HDSA component
contribution
Other
broad-
Total BEE based
. HDSA entrepreneurs  Communities  ESOPs schemes
By value {%)
Current - 26.0 5.0 10.4 10.6
Continuing 0.0 0.0 0.0 0.0 0.0 . [
CONSEqUences - Employees. -
Tota 26.0 5.0 10.4 10.6 0.0 LM%
By velume (%) R
Current 26.0 51 10.2 10.7 0.0
Continuing 0.0 0.0 0.0 0.0 a0
CONSequUENces
Total 26.0 51 10.2 10.7 0.0
Participants
No of structures 0.0 4.0 2.0 LY
No of individuals 114 653 4.0 99679 14 970
Sousce: SNG and Chaomber of Mines analysis
Source; SNG ond Chamber of Mines analysis
Figure 45: Diamands assets forming part of the BEE calculations
Asset Volume % contribution ta sector Mining companies
DeBeers Consclidated Mines 7.3 Anglo American DeBesrs
Finsch 2B.7 Petra

urce: Company reports, -SNG, Chamber of Mines

Sizwe e
azsn (G Ntsaiuba By
\\/ Gobode 4%

AudE ALV R SEERAN G




Mining Charter: ownership collation CONFIDENTIAL

Market dynamics

South Africa’s diamond production is dominated by Kimberlite open-cast and
underground mines, and to a lesser extent, dump retreatment operations. A much
smaller volume (although much higher value per carat) of diamonds is produced
from a variety of smaller scale, low grade, alluvial operations. Over the period,
diamond prices, apart from a short and sharp correction post-GFC, have been
relatively robust.

Figure 461  Diamond price index
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Sourrce: Bloombery, CoM

Like coal, the JSE has a rather unrepresentative Diamond sector, following the de-
listing of De Beers, and the listing of Petra Diamonds in London. The remainder of
the junior Diamond sector is not really representative of the overall diamond
industry in South Africa.

Over the period, the South African diamond sector has gone through major
restructuring. Not only was De Beers de-listed, a series of major older mines were
sold by De Beers to Petra Diamonds. This in time resulted in a rejuvenation of these
mines, and has significantly extended the scale and life of mine of farge scale
diamond mining in South Africa. As a result, the major BEE deals in the sector have
also heen dominated by De Beers and Petra Diamonds.
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Iron ore

Ownership results

The Iron Ore sector has achieved a BEE ownership of 36.7% (23.2% BEE
entrepreneurs, 11.2% communities and 2.4% ESOPs) based on value. The
ownership structure has benefited 63% BEE entrepreneurs, 31% communities and
6% ESOPs, and an estimated 1 482 163 individuais. In terms of volumes, the
industry has achieved a BEE ownership of 35.7% (22.9% BEE entrepreneurs, 10.3%
communities and 2.5% ESOPs). The ownership structure has benefited 64% BEE
entrepreneurs, 29% communities and 7% ESOPs. The fron Ore sector has a net
value of between R 53 220 million and R 113 543 million representing a change of
between 433% and 1037%.

Figure 47: Iron ore HDSA overall contribution Figure 48:  Iron ore HDSA component
contribution
Other
broad- Employees
Totzl BEE based EA

! HDSA entrepreneurs  Communitiess ~ ESOPs schemes

By value (%)

Current . 87 232 1.2 24 0.0

Continuing 0.0 0.0 0.0 0.0 0.0

consequences

Total 36,7 2.2 11.2 24 0.0

By volume (%}

Current 357 229 10.3 25

Continuing 0.0 0.0 0.0 0.0 0.0

consequences

Total 357 22.9 10.3 2.5 0.0

Participants

No of sfructures 10.0 40 490 20

No of individuals 1482 163 A0 1474636 7523

Source; SNG and Chamnber of Mines analysis Source: SMG and Chamber of Mines analysis

Figure 491 Iron ore assets forming part of the BEE calculations
Asset Volume % contribution to sector Mining companies
Sishen, Kolomela, Thabazimbi 755 Anglo American Kumba iron Ore
Assmang (Khumani and Beeshoek) 245 African Rainbow Minerals, Assore

Source: Company reparts, SNG, Chomber of Mines
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Market dynamics

Of all the bulk commodities, iron ore prices have probably seen the most
spectacutar Bull Run. On the back of the rapid expansion of Chinese steel demand,
iron ore prices have been pushed to unprecedented levels. South Africa, although
benefitting significantly from the Bull Run, missed out on maximising the
opportunity due to rail infrastructure constraints. Unfortunately, the significant
capital the extensive bull run has attracted to the industry, has created a very large
capacity growth momentum at a time that Chinese steel output growth is stalling.
The rapid correction in prices over the past six months has stalled Africa’s
ambitious iron ore prospects, as the three major global producers intend to grow
its share of low cost production to the detriment of the higher cost producers.

Figure 50:  Iron ore prices — USS/MT & ZAR/MT Figure 51: Performance on JSE
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Source: Bloombery, AME

Source: Bioomberg, AMB

In the graph above, we have used Kumba as the purest proxy for stocks exposed
to the iron ore cycle, As result of fortuitous cycle timing, both Kumba (and Exxaro)
have seen exceptional BEE benefits from the spectacular run in iron ore prices. i
has, however, created unrealistic expectations among government, unions and the
public, on both the profitability of the industry in general, and its ahility for a
‘repeat performance’.
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Manganese ore

Ownership results

The Manganese Ore sector has achieved a BEE ownership of 48.5% {33.3% BEE
Entrepreneurs, 15.3% Communities and 0.0% ESOPs) based on value. The
ownership structure has benefited 69% BEE entrepreneurs, 31% communities and
0% ESOPs, and an estimated 411 512 individuals. In terms of volumes, the industry
has achieved a BEE ownership of 42.2% (31.2% BEE entrepreneurs, 11.0%
communities and 0.0% ESOPs). The ownership structure has benefited 74% BEE
entrepreneurs, 26% communities and 0% ESOPs. The Manganese Ore sector has a
net value of between R -436 millien and R 6 402 million representing a change cof
between -100% and 100%.

Figure 52: Manganese ore HDSA overail contribution Figure 53: Manganese ore HDSA component
cantribution
Qther broad-
Empi
Total BEE based e yees
HDSA entrepreneurs  Cemmunities ESOPs schemes
.- Byvalue (%}
i Current 48.5 333 153 0.0 0.0
Continuing 0.0 0.0 0.0 0.0 0.0
consequences
Total 48.5 33.3 153 0.0 0.0
By volume (%)
Curent 42.2 31.2 11.0 0.0
Continuing 0.0 0.0 0.0 0.0 0.0
consegiences
Tofal 42.2 31.2 11.6 0.0 0.0
Participants
No of slructures 40 2.0 20 0.0
No of individuals 411512 2.0 411510 0.0
Sotirce: SNG and Chamber of Mines anolysis Seurce: SNG end Chamber of Mines analysis
Figure 54: Manganese ore assets forming part of the BEE calculations
Asset Volume % contribution to sector Mining companies
Assmang (Blackrock) 43.8 African Rainbow Minerals, Assore
Samancor 56.2 BHP Billiton, Anglo American
Soureg: Company reports, SNG, Chamber of Mines
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Market dynamics

As an essential ingredient for the steel industry, manganese has similarly
benefitted from the rapid growth of the Chinese steel industry over the peried.
The industry in South Africa has experienced a period of exceptional profitability,
achieving unprecedented price levels. It also attracted significant new capital to

the industry, resulting in a wide range of new {and empowered} entrants to the
industry.

Figure 55: Manganese are prices
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Seurce: Bloombery, RMB

The JSE does not offer any ‘pure play’ manganese exposures. Although both Assore
and ARM hold significant investments in manganese assets, their share price
performance has been dominated more by iron ore price performance. Apart from
the impressive bull run over the period, a key feature of the industry was the re-
distribution of mineral rights to a broad range of new industry participants. As a
result of the manganese bull run, many of the new entrants managed to either sell
portions of their assets at handsome valuations, or managed to more easily attract
capital to start their new ventures. A range of new, particularly open-cast,
empowered and successful manganese producers have therefore emerged. Like
iron ore, due to rail constraints, the industry failed to maximise benefits from the
manganese hoom during peak pricing. Also, there is an increasing fear of
overcapacity developing in the industry, which, together with Transnet finally
“tarting to deliver, could suppress prices for longer, putting increasing pressure on
_ome of the new empowered players in the industry.
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Chrome

Ownership results

The Chrome sector has achieved a BEE ownership of 48,9% (35.8% BEE
entrepreneurs, 8.4% communities and 4.7% ESOPs) based on value. The ownership
structure has benefited 73% BEE entrepreneurs, 17% communities and 10% ESOPs
and an estimated 454 594 individuals. In terms of volumes, the industry has
achieved a BEE ownership of 68.5% (25.6% BEE entrepreneurs, 41.5% communities
and 1.4% ESOPs). The ownership structure has benefited 37% BEE entrepreneurs,
61% communities and 2% ESOPs. The Chrome sector has & net value of between R
5 611 million and R 42 954 million representing a change of between 78% and

1263%.
Figure 56: PGM HDSA overall contribution Figure 57: PGM HDSA component contribution
Other broad- Empl
Total BEE based Bt iy
HDSA entrepreneurs  Communities ESOPs schemes
By value (%)
.- Current 48.9 35.8 8.4 47
=" ICentinuing 0.0 0.0 0.0 n.o 0.0
* consequences
Tolal 439 358 84 4.7 0.0
By volume (%)
Current 68.5 258 415 14 0.0
Continuing 0.0 0.0 0.0 0.8 0.0
consequences
Total 6B.5 258 415 1.4 0.0
Participants
No of structures 8.6 3.0 4.0 1.0
No of individuals 454 594 3.0 454 591 0.0 Source: SNG and Chember of Mines analysis
Source: SNG and Chamber of Mines analysis "
Figure 58: Chrome assets ferming part of the BEE calculations i
Asset Velume % contribution to sector Mining Companies
Assmang Chrome 378 African Rainbow Minerals, Assors
Merafe JV 12.8 Glencore, Merafe Resources
Kroondal Ming, Rietvlei Mine, Waterval Mine, Wonderkop Smelter, Bakwena 49.4 Glencore
Source: Company reports, SNG, Chamber of Mines
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Market dynamics

The chrome industry has historically been notorious for its cydical, and often
marginal, pricing. Although it certainly benefitted from the commaodities boom, it
has seen a significant correction ta its ‘old’ pricing structure, which has been
further pressurised over the last few years due to significant volumes of chrome
from UG2 reprocessing appearing on the market. This has been forecast to

continue to grow rapidly, and has put significant strain on the South African
chrome market outlook.

Figure 59:  Chrome prices and performance on ISE
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Source; Bioomberg, RMB

Like some of the other commodities discussed earlier, South Africa’s Chrome sector
is poorly represented on the JSE. Although Merafe is a passive shareholder in the
very large Xstrata chrome operations, due to its illiquidity, it represents a poor
proxy for the fortunes of the chrome industry.

Funding of BEE transactions in the industry has posed significant challenges, The
chrome industry is especially price volatile, and often marginal, making the
structuring of commercial or vendor debt packages challenging.
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6. Appendices
Sources of information

Audited Annual Financial Statements 2014 for listed entities
Integrated Reports 2014 for {isted entities

Mining operation reviews 2014

Members websites

Ownership submission to DMR by the Members

Discussions with shareholders, directors and key personnel of the
Members

7. Deaimakers online

8.  CAPiIQ

S. Bloomberg

10. Inet Bridge

11. Chamber of mines of South Africa
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Evolution of BEE

The initial wave of BEE transactions took place outside of any formal regulatory
framework and was largely driven by the business community. These transactions
were almost entirely focused on equity transfer based on ownership and financing
structures, which eventually proved to be unsustainable. Consequently, most of
the BEE transactions from this period eventually collapsed or were subsumed into
later transactions. It became clear to government that the desired breadth and
depth of empowerment would not be achieved without some degree of
regulation. This gave rise to an entire regulatory framework being created to
govern BEE with specific industry charters for those industries which were
identified as particular areas of focus, including the mining industry.

Fundamentally, BEE has become an explicit policy intervention to ensure the

equitabie participation of black South Africans in the economic activities of the

country from an income-sharing and decision-making perspective. The intention,
therefore, is entirely appropriate; the means to achieving it, however, remains
- lontroversial and predominantly focused on one key element of BEE — notably the
“transfer of corporate shareholding to black-owned entities.

BEE has been a focus of government for some time but with shifts in emphasis and
policy priorities. The Following periods generally characterise the metamorphoses
of BEE:

® First wave of BEE ownership, which was largely private sector driven and
dissipated after the 1998 Asian crisis.

# The second wave from 2000 to 2008, when it became evident that the hiatus
was passing and that government would become more interventionist in its
approach towards black ownership in the corporate sector. The period is
characterised by transformation charters, BEE legislation, and ultimately the
introduction of the Department of Trade and Industry {DTI} Codes of Good
Practice {Codes) in 2005.

The third wave post-2008, a period marked by the coliapse of the Giobal
Economy, introduction of the Mining industry Growth, Development and
Employment Task Teamn (MIDGETT), the release of the new Mining Charter,
and growing uncertainty over security of tenure of mineral rights.

# Emerging trend — the next wave of BEE will likely be driven by the
government's strategic agenda, which involves the creation of black
industrialists. Although not defined, the intention seems to be to create a class
of black entrepreneurs who not only control businesses but also have
operational control. The government will increasingly use its procurement
spend policies {especially through state-owned enterprises) to facilitate the
achievemnent of this strategic objective.
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Mining Charter: ownership colfation

The table below outlines the Mining BEE evolution:

CONFIDENTIAL 18 March 2015

Pre MRPDA promulgation & Mining Charter {1994 —2003)

Post MRPDA promulgation & Mining Charter {2004-2014)

| 1994

First democratic elections.Nelson Mandela elected
President (ANC),

| 1995

SA Springboks win the Rugby World Cup in South Africa.

11996
Truth and Reconciliation Commission was chaired by
Archbishop Desmond Tutu.

[1997
New Constitution impiemented, replacing interim
constitution.
| 1998
1 White Paper on Minerals and Mining policy.

| 1999
Dept of Minerals and Energy (DME) Minister Pumzile

Miambo-Ngucka (appointed by President Nelson Mandela).

SA's second democratic elections, with ANC retaining
majority.

(2000
Release of the draft Minerals Development Bill.

| 2001
Bull market for commedities commences, led by China.

12002

Passing of the MRPDA by Parliament.

Leaking of a draft of the Mining Charter {(R52bn reduction
.in market capitalisation of ISE-listed mining companies).
Mining Charter signed on 11 October,

| 2003
Promulgation of the Broad-Based Black Economic
Empowerment Act.

| 2004
SA's third democratic electicns.
MPRDA brought into force on 1 May 2004.

| 2005
Promulgation of the Precious Metals Act.

|2006
DME Minister Buyelwa Sonjica {appointed by President
Thaho Mbeki).

| 2007
B-BBEE Codes of Good Practice.

| 2008

Promulgation of the Royaity Bil.
MIGDETT established.

World financial crisis.

| 2009

SA's fourth democratic elections.

DMR Minister Susan Shabangu {appointed by President
Kgalema Motlanthe).

Creation of two separate ministries: Rescurces (DMR) and
Energy.

Initial Mining Charter ownership target of 15%.

|2010
SA hosts successful FIFA World Cup.
Revision of the Mining Charter.

12011
Calls for nationalisation of mines.

|2012
ANC SIMS* document released.
Tragic Marikana strike resulting in deadly violence.

|2013
B-BBEE Amendment Act passed by Parliament (brought
into force in 2014).

|2014

Record lows for commodity prices.

SA’s fifth democratic elections.

DMR Minister Advocate Ngoake Ramatihodi {appointed
by President Jacob Zuma).

Final Mining Charter ownership target of 26%.

MRPDA Amendment Bill approved in parliament.
MIGDETT revived.

Source: Chamber of Mines; *SIMS: State infervention in the minerals secior
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Mining Charter: awnership collation

CONFIDENTIAL

ilining charter scorecard {per DMR website, revised 2010)
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DTI ownershlp element of the BEE Codes of good practxce
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Sector summary of Collation calculation

Value {R milion) Tolal Value BEE| BEF enfeprensurs AL; Communifes AL Employees Past ransactons
Coal 123 525 55677 40117 §197 6291 307
Iron ore 368 314 146 363 92 305 44 667 9392 -
Manganese ore 18 987 9214 6318 2898 - -
Diamonds 23904 5215 1200 2478 2537 -
PGM 214 327 98413 58 330 31144 4107 4832
Gold 189 089 51916 32891 1611 14 648 2666
Chrome 22087 10810 7902 1861 1048
To'al SA mining industy [ 980 233 | 378607 239 161 90 854 38023
% Vahe Indusiry spil _
Vaiues BEE % | BEE entepreneurs Communites Employees Past ransactions
- Coal 12.5% 45.1% 32.48% 5.02% 509% 249%
“ nore 40.2% 38.7% 23.2% 11.2% 24% 0.0%
- Manganese ore 1.9% 48.5% 33.3% 15.3% 0.0% 0.0%
Diamonds 24% 26.0% 5.0% 10.4% 10.6% 0.0%
PGM 21.6% 45.9% 27.2% 14.5% 1.9% 2.3%
Gold 19.1% 27 6% 17.4% 0.9% 7.7% 1.4%
Chrome 2.2% 46.8% 35.8% B.4% 47% 0.0%
Tott SA mining industry 1000%] 38.2% 24.2% 9.2% 8% 11%
Industry targeget 26%
Volume {Value of production) ] .
Tolal Volume . BEE| * BEE enteprensurs Communiiss Employees Pasl ransachons
Coal 118 149.21 55819 2492747 4829.06 703246 19031
fronore 63564.64 22720 1455540 §570.73 156435 -
Manganese ore 13956.20 5891 435913 1631.95 - -
Diarmonds 7098 1845 361.78 723.38 759.55 -
PG 34 288.90 22964 10 463.78 B294.82 554.34 3561
Gold 35295.05 12 367 91 776150 756.40 243332 1377
Chrome 15.89 i1 4.08 6.60 0.22 -
Tofl SA mining indusiry 276 385 121618
o Values Indusiry spit _ _
Volumes BEE %} BEE enfrepreneurs Cemmunifes Employees Past ransacions
Coal 42.7% 47.2% 21.1% 4.1% 6.0% 18.1%
fron ore 23.0% B7% 22.8% 10.3% 25% 3.0%
Manganese ore 5.0% 42.2% 31.2% 11.0% 0.0% D0%
Diamonds ) 2.6% 26.0% 5.1% 10.2% 10.7% 0.0%
PGM 12.4% 67.0% 30.5% 24.2% 19% 104%
Golg 14.2% 31.5% 19.8% 2.0% 6.2% 3.5%
Chrome 0.0% 68.5% 25.5% 41.5% 1.4% 0.0%
Telal SA mining industry WUD.D%I 44.0% 22.6% 8.2% 4.5% B7%
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APPENDIX 6

THE NON-APPLICABILITY OF B-BBEE ACT AND dti CODES TQ THE DRAFT 2018

CHARTER

1 Broad-Based Black Economic Empowerment

1.1 Section 2. objectives of the BEE Act

{1 In terms of section 2 of the BEE Act, the “objectives of the BEE Act are o facilifale
broad-based black economic empowerment by:

(@)

(b)

{c)

(d)

(e)

(f)

(9)

{h)

promoting economic fransformation in order to enable meaningful pammpation
of black people in the ecanomy;

achieving a substantial change in the racial composition of ownership and
management sfructures and in the skilled occupations of existing and new
enterprises;

increasing the extent fo which communities, workers, cooperatives and other
collective enterprises own and manage existing and new enterprises and
increasing their access to economic activifies, infrastructure and skills training;

increasing the extent to which black women own and manage existing and new
enterprises, and increasing their access fo economic activities, infrastructure
and skills training;

promoting investment programimes fhaf lead to broad-based and mearingful
participation in the economy by black people in order fo achieve sustainable
development and general prosperity,

empowering rural and local communities by enabling access to economic
activities, land, infrastructure, ownership and skills,

promoting access fo finance for black start-ups, small, medium and micro
enterprises, co-operatives and black entrepreneurs, including those in the
informal business sector; and

increasing effective economic participation and black owned and managed
enterprises, including small, medium and micro enterprises and co-operatives
and enhancing their access fo financial and non-financial support.”

(2) The objects of the BEE Act are to promote transformation and empowerment and not
to set hard targets or quotas which entities must meet. Neither the BEE Act nor the
BEE Codes have any specific quotas with which an entity is legally obliged to comply.

T +2711498 7100 E info@Mincosa.org.za W www.mineralscouncil.org.za
3 Haliard Street, Johannesburg, 2001, PQ Box 1808, Marshalitown 2107
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1.2

1.3

Section 3: interpretation of the BEE Act

n

©

In terms of section 3(2) of the BEE Act, in “the event of any conflict between this Act
and any other law in force immediately prior o the date of commencement of the Broad-
Based Black Economic Empowerment Amendment Act, 2013, this Act prevails if the
conflict specifically relates fo a matter dealt with in this Act.”

Section 3(2) of the BEE Act does not prohibit industries from developing their own
principles to achieve Black ownership but, rather, records that the BEE Act and BEE
Codes will prevail to the extent that there is a conflict between the principles set out in
another law to achieve transformation and a matter specificaily catered for in the BEE
Act and BEE Codes.

In terms of section 9{1) of the BEE Act, in “order to promote the purposes of the Act,
the Minister may by notice in the Gazette issue codes of good practice on black
economic empowerment that may include...”. The BEE Codes (and the principles
contained therein) should, therefore, be read with the BEE Act and so a conflict
between any other law and the BEE Codes will also be governed by section 3(2).

Section 9: codes of good practice

(1)

{2)

In terms of section 9(1) of the BEE Act (Weighting and measurement), in “order to
promote the purposes of the Act, the Minister may by notice in the Gazetle issue codes
of good practice on black economic empowerment that may include:

(a) the further interpretation and definition of broad-based black economic
empowerment and the interpretation and definition of different categories of
black empowerment entities;

(b) qualification criferia for preferential purposes for procurement and other
econormic activities;

{c) indicators to measure broad-based bfack economic empowerment;

(d) the weighting to be attached fo broad-based black economic empowernment
indfcators referred to in section 9(1){c);

{e) guidelines for stakeholders in the refevant sectors of the economy to draw up
transformation charters and codes of good practice for their sector; and

() any other matter necessary o achieve the objectives of this Act”
The BEE Codes do not set any quotas but create overarching focus areas (i.e. the

elements of the BEE scorecard) and the criteria against which BEE initiatives in such
focus areas are measured. The focus areas or elements are:

(a) ownership;

(b) management control;

(c) enterprise development, supplier development and preferential procurement;
(d) skills development; and

(e) socio-economic development.

Obligation on DMR

(a) The DMR has no obligations in relation to the creation of Sector Codes,

s \eﬂ



(b) In accordance with section 9(1)(e) of the BEE Act, the BEE Codes centain
processes and procedures to issue Sector Codes. To the extent that mining
companies wish to be assessed, for commercial reasons, against mining
Sector Codes, those Sector Codes should be issued by the dti in terms of
section 9(1) of the BEE Act read with the BEE Codes in consultation with the
relevant industry. The issuing of generic BEE Codes or Sector Codes
constiiutes compliance with section 9 of the BEE Act, The faiture by the dti, in
consultation with the relevant sector, to issue such Sector Codes will merely
result in the generic BEE Codes applying to that sector.

(4) Obligaticn on mining companies
(a) No entity (including a mining company) is obligated tc be measured against the
BEE Codes or any relevant Sector Codes and, in deing so, be awarded a BEE
score.
{b) An entity (including a mining company} which is issued with a BEE score under

the BEE Ccdes or Sector Codes will use that score for commercial purposes.
The score issued under the BEE Codes or Sector Codes and the BEE Act and
the BEE Codes themselves do not relate to the maintenance of a right/ licence.

1.4 Section 10: status of codes of good practice
(N Setting qualification criteria

(a) in terms of section 10({1) of the BEE Act, “every organ of state and public entity
must apply any relevarnt code of good practice issued in terms of this Act in:

(i) determining qualification criteria  for the issuing of licences,
concessions or other authorisations in respect of economic activity in
terms of any law;

{ii) developing and implementing a preferential procurement policy;

(i) determining qualification criteria  for the sale of slate-owned
enterprises;

(iv) developing criteria for entering info partnerships with the private seclor;
and

(V) determining criteria for the awarding of incentives, grants and
investment schemes in support of broad-based biack economic
empowerment.”

(b) Section 10

(i specifically refers to the setting of gualification criteria for the issuing of
licences but does not contemplate the setting on-going qualification
cnteria for the maintenance of the licences;

(i) does not require a public entity to:

(A) set qualification criteria for the issuing of licence but, rather, to
apply the BEE Codes when determining any such gualification
criteria;

(B) issue sector specific BEE Codes;

SRVpS



(3)

373

(C) pertinent to the mining industry, align a Mining Charter with the
measurement principles of the BEE Codes but, rather, to apply
the BEE Codes when setting any qualification criteria; or

) create measurement criteria to determine an entity's BEE
score.

Obligation on DMR

(@) In applying the BEE Codes when determining the transformation qualification
criteria for the issuing of prospecting rights and mining rights contained in the
draft 2018 Charter, the DMR should apply the elemenis of the BEE scorecard
and set qualification criteria based on the cverarching focus areas / elements
of the BEE Codes as well as other areas pertinent fo mining in order to promote
transformation, being the objective of the BEE Act.

(b) The DMR should set qualification criteria in the draft 2018 Charter which align
with the principles and overarching focus areas / elements of the BEE Caodes
as well as other areas pertinent to mining. The application of the BEE Cedes in
determining qualification criteria for the issuing of a licence constitutes
compliance with section 10(1) of the BEE Act.

(c) The DMR should not set criteria in the draft 2018 Charter to measure a mining
company fo be used to award it a BEE score for use on a day-te-day and
commercial basis. The issuing of BEE Codes or, in consultation with the
relevant industry, Sector Codes by the dti constitutes compliance with section
9 of the BEE Act.

Obligation on mining companies

Mining companies are required to comply with the qualification criteria lawfully set by
the DMR in the draft 2018 Charter in order to be issued with and maintain a prospecting
right or mining right,

Exemption

(a) in terms of section 10{2) of the BEE Act, "the Minister may, after consultation
with the relevant organ of state or public enfity, exempf the organ of state or
public entity from a requirement contained in {section 10{1)] or allow a deviation
therefrom If particular objectively verifiable facts or circumnstances applicable to
the organ of state or public entity necessitate an exemption or deviation.”

(b) On 30 October 2015, the dti issued such an exemption to the mining
industry (Exemption). In terms of the Exemption, the “Department of Mineral
Resources will be exempled from applying the provisions of section 10 (1) of
the Broad Based Biack Economic Empowerment Act, 2003 fo the upstream
petroleum and mining industries administered in terms of the Mineral and
Petroleumn Resources Development Act, 2002 (MPRDA). This is a short-ferm
measure, and will be for a period of 12 months, pending the finalisation of
alignment between the MPRDA and the B-BBEE Act and the dti Codes, as well
as a review of the Mining Charter.”

(9] The Exemption was unnecessary and a misconstruction of section 10(1).
() The decision by the mining industry not to issue mining Sector Codes
(in terms of the BEE Act) to be used to measure and score a mining

company for BEE purposes does noti result in a conflict with the BEE
Act, including but not limited to section 10(1).

4
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1.5

1.8

{ii) The DMR has no obfigation in relation to the issuing of Sector Codes
or principles for measuring BEE initiatives.

(i) The decision by the dti not to issue mining secter BEE Codes (in terms
of the BEE Act) will, instead, result in mining companies being
assessed against the generic BEE Codes to determine their BEE score
and contributor status.

{d) To the extent that any mining Sector Codes were to be issued by the dti under
the BEE Act, those Sector Codes must be aligned with the BEE Codes
pursuant to section 9 and not pursuant to section 10(1).

(e) An exemption from the requirements of section 10{1) of the BEE Act in the
context of the DMR and the issuing of mining rights is that the DIMR wouid not
need to apply any relevant code of good practice issued in terms of the BEE
Act when determining gqualification criteria for the issuing of prospecting rights
or mining rights.

{5) Other departments could set qualification criteria for the issuance and maintenance of
other rights / licences required by mining companies. This would not impact on the
mining right or the MPRDA but mining companies would be required to comply with
those criteria in order to be issued with a separate licence. For exampie:

{a) a mining company is required to renew or be issued with or renew a water use
licence under the National Water Act, 1998,

{b) in complying with section 10(1) of the BEE Act, the Minister of Water Affairs
and Forestry sets the qualification criteria under the National Water Act to be
issued with or renew a water use licence as, amongst other matters, 29% Black
ownership; and

(c) the mining company would be able te retain its mining right but would not meet
the requirements to be issued with a water licence.

Section 12 {transformation charters)

N In terms of section 12 of the BEE Act, the Minister of Trade and industry “must publish
in the Gazette for general information and promote a transformation charter for a
particular sector of the economy, if the Minister is salisfied that the charter,

(a) has been developed by major stakeholders in that sector; and

(b) advances the objectives of this Act.”

(2} None of the BEE Codes, any Sector Codes, or the draft 2018 Charter are
transformation charters for the purposes of section 12 of the BEE Act.

Conclusion

(N The issuing of the draft 2018 Charter with specific qualification criteria, including that
mining companies maintain a particular Black ownership (that is lower than the
ownership required to be issued with a right) on an on-geing basis, will not result in a
conflict with the BEE Act or the BEE Codes. It does also not harmonise the draft 2018
Charter with the BEE Codes as they serve two distinct purposes

(23 The lapsing of the Exemption or failure to issue a further Exemption:

{a) will not result in the draft 2018 Charter falling away; but
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{b) will result in mining companies:

0] continuing to be assessed for compliance with their prospecting right
and mining rights in terms of the MPRDA and the conditions to their
right; and

(i} being assessed against the generic BEE Codes if they wish to be

awarded a BEE score for commercial reasens.

In addition, the introduction of the draft 2018 Charter will continue to result in mining
companies.

(a) continuing to be assessed for compliance with their prospecting right and
mining rights in terms of the MPRDA and the conditions to their right; and

{b) being assessed against the generic BEE Codes if they wish to be awarded a
BEE score for commercial reasons.
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APPENDIX 6

Draft 2018 Charter’s contravention of international trade agreements

The 2018 Charter is unconstitutional as being inconsistent with South Africa’s intemational trade
obligations for the following further reasons.

(")

(2)

T +27 114887100

5 Hollerd Strest, Johanneshurg, 2001, PO Baox 61802, Marshalltown 2107 S(
-

Section 233 of the Consiitution requires that:

(a) when interpreting any legislation, the courts must prefer any reasonable
interpretation which is consistent with international law over any alternative
interpretation which is inconsistent with international law,

(b) international law is a basis for determining the legality of subordinate
legislation,

therefore, the legality and constitutionality of the 2018 Charter are to be tested by
reference to South Africa’s international law obligations. To this extent, therefore, the

treaties are enforceable in South Africa.

The state’s obligation in section 7(2) of the Constitution to protect and fulfil the Bill of
Rights requires the executive in initiating legislation, and Parliament when enacting
legislation, to give effect to the obligations of the state in terms of section 7(2) to
promote and fulfil the rights in the Bill of Rights. This includes a duty to consider
international law and the obligations undertaken by South Africa under international
law; and that the state, having bound itself under international taw, must take
reasonable measures to implement international law where such is required to protect
and fulfil the Bill of Rights.

The consequences of the above are that international law obligations restrain the
exercise of executive power that is inconsistent with them; and that such obligations
may give rise to a duty on the state to {ake reasonable measures fo give effect to such
obligations. The 2018 Charter violates South Africa’s trade obligations as detailed
below, since the only manner in which the Minister would be able to exercise his powers
would be to violate international law since the exercise of such powers would result in
a quantitative restriction on exports of minerals.

South Africa is a member of the World Trade Organisation (WTQO) which provides

international measures in regard to export restrictions for member countries by way of
inter alia:

£ info@Mincosa.org.za VW www.mineralscoundl.org.za
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(a) the General Agreement on Tariffs and Trade, 1994 (GATT), Article XI: 1 of
which limits the ability to impose export restrictions.!

(b} the WTO Agreement on Subsidies and Countervailings Measures, Article 3 in
Part 1l of which outlaws the requirernent to use domestic cver imported goods,
if the downstream beneficiation weuld mean that imported gocds were likely to
be less favoured.?

(c) The WTO Agreement on Trade-Related Investment Measures, Article 2(2) read
with the Annex to which provide an illustrative list of Trade-Related Investment
Measures (TRIMs) inconsistent with Article XI of the above GATT, 1994 3

{5) South Africa and the European Unicn entered into an Agreement on Trade,
Development and Co-Operation, 1999 which came intc force in 2004, Article 19 of
which prehibits quantitative restrictions on exports.? In terms of Article | of GATT,
19945 the provisions of the European Union reservation are also applicable to other
non-EU WTO Members.

(6) South Africa is also a party to the Scuthern African Development Community Trade
Protocel, 1996 which in Article 6 prohibits trade barriers.® Article 8 also prohibits
guantitative restrictions on exports.

(7} South Africa and the Eurcpean Union entered intc an Economic Partnership
Agreement, 2016, Article 39 of which read with GATT, 1994, prchibits guantitative
export restrictions.

(8) Also of relevance are the abovementioned BITs since they normally contain a “fair and
equitable frealment' clause which prohibits subjecting investors or investments to
unjustified, unreascnable or discriminatory measures.” This has been held in
international arbitratiocn cases to encompass transparency and non-discrimination in
reguiatory processes;? full protection and security for foreign investments;® acting in

T Article Xk 1 provides: “No prohibitions or restrictions other than duties, taxes or other charges, whether made effective through
quotas, import or export licences or other measures, shall be instituted or maintained by any contracting party on the importation
of any product of the terrifory of any other contracting party or on the exportation or sale for export of any product desfined for
the territory of any other contracting party.”.
2 Article 3 provides: “Part Il Prohibited Subsidies Article 3: Prohibition 3.1 except as provided in the Agreement on Agriculture,
the following subsidies, within the meaning of Article 1, shall be prohibited: (a) subsidies contingent, in law or in fact, whether
solely or as one of several other conditions, upon export performance, including those illustrated in Annex I; (b) subsidies
contingent, whether solely or as one of several other conditions, upon the use of domestic over imported goods. 3.2 a Member
shail neither grant nor maintain subsidies referred to in paragraph 1.”.
* The annex in Para 2(c) refers to; “2. TRIMs that are inconsistenf with the obfigation of general elimination of quantitative
restrictions provided for in paragraph 1 of Article X! of GATT 1994 include those which are mandatory or enforceable under
domestic law or under administrative ruiings, or compiiance with which is necessary to obtain an advantage, and which restrict:
... (c} the exportation or sale for export by an enterprise of products, whether specified in terms of particufar products, in terms
of volume or value of products, or in terms of a proportion of volume or value of its local production.”,
* Article 9 provides: "71. Quantitative restrictions on imports or exports and measures having equivalenf effect on trade betwsen
South Africa and the Community shall be abolished on the entry into force of this Agreement. 2. No new quantitative restrictions
on imports or exports or measures having equivalent effect shall be introduced in trade between the Community and South Africa.
3. No new cusfoms duties or imports or exports or charges having equivalent effect shall be introduced, nor shail those alfready
applied be increased, in the trade between the Community and South Africa from the date of entry info force of this Agreement.”.
5 aricle I; 1 provides: “1. With respect fo cusfoms duties and charges of any kind imposed on or in connection with importation
or exportation or imposed on the intemational transfer of payments for imports or exports, and with respect fo the method of
levying such duties and charges, and with respect fo all rules and formalities in connection with importation and exportation, and
with respect to all matters referred to in paragraphs 2 and 4 of Article Ill, any advantage, favour, privilege or immunity granted by
any contracting party to any product originating in or destined for any other country shall be accorded immediately and
unconditionally to the like product originating in or destined for the territories of alf other contracting parties.”,
8 Arlicle B provides: “NON-TARIFF BARRIERS Except as provided for in this Protocol Member State shall, in refation to infra-
SADC trade: (a) adopf policies and implement measures to eliminate all existing forms of NTBs. (b) Refrain from imposing any
new NTBs.".
7 See Article 2.3 of the Italy/RSA BIT and Article 3(1) of the Belgo-Luxembourg/RSA BIT and the Foresti arbitration {(supra).
® Metalclad Corp v United Mexican States, ICSID (NAFTA} Case ARB (AF) 97/1.
® Ropaid S. Lauder v the Czech Republic, UNCITRAL Final Award of 3 September 2001.
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good faith and in a non-arbitrary manner towards foreign investors;' not undermining
the legitimate expectations taken into account by foreign investors in making their
investments, " The fact that South Africa has not renewed or has terminated its BITs
does not stop the BITs remaining in force in regard to existing investments made during
the currency of the BIT.

Alsc relevant to this is that the 2018 Charter would cause some producers {o have to
breach their long-term export contracts.

From the above it follows that the 2018 Charter violates South Africa’s abovementioned
international trade agreements. The 2018 Charter requires in paragraph 2.2.1 that 70%
a minimum of 70% of total mining goods procurement spend must be on South African
manufactured goods. This requirement is in breach of Article X! (1) the GATT and
Trade, Development and Co-operation Agreement {TDCA), both treaties to which

“~J
a0

South Africa is a signatory. The internal exceptions contained in Articie X! (2) of GATT -

do not apply so as to save the procurement provisions in the 2018 Charter. Therefore,
the prohibition on restrictions in Article XI (1) of GATT apply.

Similarly, Article 1972 of the TDCA {an agreement with the European Community to
which South Africa is a party) applies.

Our Courts have made it clear that international law is an obligatory guide to the
interpretation of domestic legislation and serves as a basis for determining the legality
of subordinate instruments. In Progress Office Machines CC v South African Revenue
Services and Others 2008 (2) SA 13 (SCA) the Court said the following in relation to
anti-dumping duties imposed by the relevant Minister:

“Not only is a court hound to "prefer any reasonable interpretation of the
legistation that is consistent with internafional law over any alternative
interpretation that is inconsistent with international law” buf subordinate
legislation such as the nofice by the Minister of Finance imposing the anti-
dumping duty must be reasonable. Dugard submits that a court may “insist on
compliance with a sfate’s imernational obligafions as a_requisite for the validity
of subordinale legislation”. The duration of the anti-dumping duty imposed
bevond the period alfowed by the Anti-Dumping Agreement would nof only be
a breach of the Republic’s international obligations and an unreasocnable
interpretation of the notice but also unreasonable and {o that extent invalid.”
[internal footnotes omitted, and emphasis added]

The reasoning of the majority in Glenister v President of the Republic of South Africa
and Others 2011 {3) SA 247 (CC) is consistent with - indeed gives effect to - what was
said in Progress Office Machines quoted above. It is therefore plain that the Minister
may not, in the 2018 Charter, provide for targets which are inconsistent with South
Africa’s international treaty obligations, in this case GATT and TDCA,

in conclusion therefore:

(a) the 2018 Charter entails quantitative restrictions on exports;

" Qccidental Exploration and Production Company v Republic of Ecuador (London Court of International Arbitration, Administered
Case UN 3467), 1 July 2004,

" Tecrmed SA v United Mexican States, 1CSID Case ARB (AF) /00/2, 29 May 2003.

2 Article 19 provides that "7, Quantifative resfrictions on imports or exports and measures having equivalent effect on trade
between South Africa and the Community shall be abolished on the entry info force of this Agreement.

2. No new quantitative restrictions on imports or exports or measures having equivalent effect shalf be introduced in trade between
the Community and South Africa.

3. No new customs duties on imports or exports or charges having equivalent effect shall be introduced, nor shail those already
applied be increased, in the trade befween the Community and South Africa from the date of entry into force of this Agreement.”

3
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{b} such export restrictions breach South Africa’s international jaw ohligations;
{c) South Africa’s international law obligations are of constitutional relevance in
that:

{i) the legality and constitutionality of the 2018 Charter are to be tested by
reference to South Africa’s international law obligations and in this way
the international treaties are directly enforceable;

(i they must be considered for the purpose of interpreting legislation; and

{iii) international taw obligations discipline the exercise of powers granted
under primary legislation io make subordinate legislation, as well as
executive conduct generally.

2. No new quantitative restrictions on imports or exports or measures having equivalent effect shall be introduced in frade between
the Community and South Africa.

3. No new customs duties on imports or exports or charges having equivaient effect shall be infroduced, nor shall those afready
applied be increased, in the trade beiween the Community and South Africa from the date-of entry into force of this Agreement.”

579
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Proftoco!l No-—<2005

LET IT HEREBY BE MADE KNOWN:

THAT .on this DAY day of MONTH in the year YEAR, before me, SURNAME AND INITIALS a Notary
Public, duly sworn and admitted, residing and practising at PLACE, in the NAME OF REGION FProvince

of South Africa, and in tha presence of the subscribing compelant witnesses, personally came and
appearsed;

NAME AND SURNAME, Regional Manager, NAME OF REGION Region of the Department of Minerals
ahd Energy, and as such in his / her capacity as the duly authorised rebresentaﬁve of:

THE MINISTER OF MINERALS AND ENERGY

The said Regional Manager, being duly authorised thereto under and by virtue of a Fower of Attomey
granted by the DIRECTOR-GENERAL OR DEPUTY DIRECTOR-GENERAL: MINERAL REGULATION
of the Department of Minerals and Energy on the DAY day of MONTH in the year YEAR In tefrms of the
powers detegated by the Minister on the 12" day of May 2004 in terrns of section 103 (1) of the Agt,

S

Mining Right: Granted i terms of Sectlon 22 of the Minere! end Peloloum Resources Development Acl, No, 28 of 2002

Received Time 7. Nev. 8:51

el



. B2/11/2685 B9:44 8184623236 A MINERALS AND ENERGY

0164629036

FAGE 17

AND

(REPRESENTATIVE'S SURNAME AND INITIALS) in his/her personal capacity or as the company's
(POSITION OF REPRESENTATIVE) or as a Close Corporations Member, and as such, the duly
authorised represantative of (COMPANY NAME), Identification/ Registration number:

(Hereinafter together with his/herf Its successors in fitle and asslgns refarred {o 25" the Holder”, he or she,
the sald representative, being duly authorised tharsto under and by virtue of a Power of Altorney/
Resolution of directors or members of the Holder, signed or passed at PLACE on the DAY day of
MONTH in the year YEAR which Power of Atforney or a certified copy of a resolution has this day besn
exhiblted to me, the Notary, and remain filed of record in my protocel with the minutes hereof;

AND THE MINISTER AND HOLDER DECLARED THAT:

WHEREAS The State is the custodian of the Nation's mineral and petroleurn resources in terms
of seclion 3 of the Act.

AND WHEREAS  The Holder has applied for a mining right in terms of section 22 of the Act,

AND WHEREAS The DIRECTOR-GENERAL OR DEPUTY DIRECTOR-GENERAL: MINERAL
REGULATION of the Department of Minerals and Energy has by virtue of powers

delegated to h:‘rh, granted to the Holder, a mining right in terms of section 23(1) of the
Acl,

NOW THEREFORE THE MINISTER GRANTS A MINING RIGHT SUBJECT TO THE FOLLOWING
TERMS ARND CONDITIONS:

SS
Mining Right: Granted In terms of Secton 23 of the Mineral and Petrolaum Resources Devealopment Act No, 28 of 2002,
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Definitions
In this mining right, the following words and expressions shall have the meanings assigned fo them:

"Act’ means the Mineral and Patroleurmn Resources Development Act, 2002 (Act 28 of 2002) and includes

the Regulations, guldelines, circulars, directives and orders made in terms of that Act;

‘Effecfive dafe’ means DAY day of MONTH in the year YEAR (being the date on which the

environmental management programmae is approvad in terns of sectlon 39(4) of the Act);

‘Environmental Management Programme’ is as defined in the Act and includes any other
Environmentel Management Programme approved in terms of the previous mining tegislation;

‘Financfal year means a complete financial year of the Holder which, at the time of the granting of this
mining right, commences on DAY day of MONTH in the year YEAR; and ends gn DAY day of MONTH In
the year YEAR;

*Holder’ is as defined in the Act, and specifically in relation to ihis right, it means NAME OF HOLDER,
Registration No/ldentification Ne

t

“Mineral’ is as deflned in the Act, and specifically in relation to this right means MINERAL/S APPLIED
FOR; B

“Mining Area’ is as dsfined In the Act and includes any additional area of environmental liability as may
be reflected on the Environmentst Management Prograrmme refating to this right;

“Mining operafions’1s as deflned in the Act;

‘Minfng right’is as defined in the Act and includes all the Annexures to it, agresments and incluslons by
reference;

‘Mining Work Programme’ is as defined In the Act and as reflected in the attached Anhexure
thls mining right;

to

‘Minister’ means the Minister of Minerals and Energy and Includes the suceessors in title, the assignes
or any person duly authorised to act in the Minister's place and sfead;

"Regional Manager” is as defined in the Act and specifically in relation to this right means the Reglonal
Manager for the NAME OF REGION Region of the Department of Minerals and Energy; and '

‘Saciaf and Labour Plar’, is as contemplated In regulation 380of the Regulations to the Act and is as
reflected in the attached Annexure to this mining right.

Mining Right: Granted In tayms of Section 23 af the Minersl snd Pelraleum Resources Cevelopment Aci, No. 28 of 2002 \aw_/
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Descrlption of the Mining Area

The Mining Area shall comprige the following:

Carlain: FARM NAME, PORTION AND FARM NO

Situated: AREA Mag'lsterialfAdn'winistraﬁve Distrlct of NAME OF DISTRICT

Measuring: hectares In extent. .

{In the case of various farms being involved, a Hst can be attached and referred to as Annexuré %
Which Mining Area s described in detail on the attached Diagram/sketeh plan marked

Annexure
Grantihg of Nining Right

Without detracting from the provisions of seclions E and 2 of the Act, the Minister grants to the
Holder the sole and exclusive right to mine, and recover the mineralls In, on and under the mining
area for the Holder's own benefit and account, and © deal with, remove and sefl of otherwlse
dispose of the mineral's, subject to the terms and conditlons of this mining rignt, the provisions of
the Act and any other relevant {aw in force for the duration of this right.

Commencement, Duration and Renswal

This mining right shall commence on DAY MONTH YEAR and, unless cancelled or suspended in
terms of this dause 13 of this right and or seciion 47 of the Act, will continue to ba in force for a
period of DURATION years ending on DAY MONTH YEAR.

The Holder must commenca with the mining operations within a year from the date on which the
mining right becomes effective in terms of section 23 (5) of the Act, or any later date as may,
upon @ written request by the Holder, be authotised in writing by the Minister in terms of the Act,
failing which this right will automatically lapse.

Any application for renewal must be submitted to the Reglonal Manger not later than 60 working
* days prior to the data of axpiry of this right.

Amendmaenis, Variatlon and Abandonment

The terms of this right {including by extension of the area covered by it or By the addion of
minerais or @ share or shares or s0ams, mineralized bodies, or strata, which are not at the time

the subjéct theraof) rmay not be amended of varied without the written consant of the Minister.

The Holder shall be entitled to abanden or refinquish the right or the area coversd by the right

entirely or In part, in which case the applicant must app'ly for a closure certificate in terms of

section 43 {3) of the Act Sg

Minlng Righl: Granted In terms of Section 23 of tha Mineral and Petrolsumn Resolrees Davelopment Act, No. 28 of 2002
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With effect from the date the Hutder has abandoned or relinquished a portion or portions of the
mining area, and after issuing of & cosure certificate, the Minister is enfitied fo grant any
prospocting rights o minlng rights or any right or permit referrad to in the Act in, on, or under lhe
pettion/s, s0 abandoned of relinquished, to any person/s,

Upon abandonment or relinquishment of the mining aréa or any portion theroof, the Holder will
furnish the Regional Manager with alt prospecting and for mining results andfor Information, as

well 2 its general avaluation of the genlogical, geophysical and borehale data in respect of such

" abandoned area in so far as il applies to the mineral of any other mineralfs cbialned in yespect of

this right.
Payment of Royalties

The Holder shali as contemplated in saction 25 {?) (p) pay to the State throughout the duration of
this mining right any ievy, fees, royalty or consideration payable in ferms of any Act or
Amendment to an Act of Parliament implemiented.

payment of Interest

If mining fees, any fees, any lavy, royalties or consideration referred to in clause 5 ars not paid
punctual!y. the Holder shall be [n mora and shall pay interest thereon at the rate prescribed In
terms of section 80 of the Public Finarice Management Act, 1995(Act 1 of 1889) reckoned from
the date on which payment is due and payable, to the date of actual payment.

Rastrictions and Obligations Imposed on the Holder

The Holder is entltled to the rights referred o in section 5(2), (3) and section 26 of the Act, and
such other rights as may be conlained in this mining right or such other righf as may be granted
to, acquirad by or conferred upon the Holder by any other applicable law.

Mining cperations in the mining area must be canducted in eccordance with the Mining Work

Programme and any amondment to such Mining Work Programme and an approved
Environmental Management Plan.

The Holder shall not trespass or enter inta any homestead, house or its curtifage nor interfere
with or prejudice the interssts of the occuiplers and/or owners of the surface of the Mining Area
except {o the extent to which such Interference or prejudice Is necessary for the purpeses of
énabling the Holder to properly exercise the Holder's rights under this mining right,

S

Mining Right: Granted i ferms of Section 23 of the Miners! and Pelroleum Resolirces Davaloprrent Adt, No. 28 of 2002 '
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Conditions on disposal of Minerals and/ or Products Derived from Mining

It is & condition of the granting of this mining right that fhe Holdey shall dispose of ail minerals
and/ or products derived from the exploitation of the mineral at competitive market prices which
shall mean in gl cases, non-discriminatory prices or non-export parity prices. If the minerals are
sold to any entity, which is an affiliate or non-affiiiated agent or subsidiary of the Holder, or is
directly or Indirectly controiled by the Holder, suich purchaser must unconditionally undertake In
writing to dispose of the minerals and any producls produced from the minerals, at compefitive
rmarket prices.

Mortgage, Cession, Transfer, Alienation

This mining right, a shareholding, an equity, an Interest or participation in the sight or joint
venture, or a controlling interest in a company, close corporation or joint venture, may noel be
encumbered, ceded, transferrad, 1ef, sublet, assigned, allenated or otherwise disposed of without
the written consent of the Minister, sxcept in the cass of a change of confrolling interest in listed

companies,

Any transfer, encumbrance, cession, letfing, sub-leiting, assigninent, alienation or disposal of this
right or any interest therein or any share or any Inferest in the Holder, without the consent of the
Minister referred to in section 11(1) Is of o force, ho effect and |s invalld.

Protection of Eoreholes, Shafts, Edits and Openings.

All boreholes, shafts, edlis, excavations, and openings sunk or made, by the Holder during the
currency of this mining right shall be sealed, closed, fenced, made safe by the Holder in
accordance with the spproved Environmental Management Programme, the Mine Health and
Safety Act, 1996 or any other applicable laws and Reguiations,

Holder's iiability for Compensation for Loss or Damage

Subject to section 43 of the Act, the Holder shall, during the tenure of this right whils carrying out
the mining operatians under this right, take all such necsssary and reasonable steps fo
adeguately safeguard and protect the snvironment, the mining area and any personis using or

entitled to use the surface of the mining area from any possibls damage or injury essociated with
any activitiss on the mining area.

SS

Mining Righl: Granfsd In terms of Seclion 23 of tha Mineral and Petrofeum Resources Davealopment Act, No. 28 of 2002
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412 Should the holder fail to fake reasonable steps referred to above, and te the extent that there Is
lega! liability, the helder shall compensate such pesson or persons for any damage or losses,
including but not limited to demage t¢ the surface, to any crops or improvernents, which such
person or persons may suffer as a result of, arising frem or in connectlon with the exercise of

his/het rights under this mining right or of any act or omission in connection therewith.

12. Inspection of Mining Area

The Minister andfor any person duly authorised thereto in writing by the Minister shall be entitied
to inspect the mining area, the Holder's mining operations and the executlon of the approved
Environmental Managemanl Programme on the Mining Aréa as provided for in the Act, and any
Instruction conveyed in wiiting by the Minister to the Holder requiring the proper performance by
the Holder of the Holders obligations under this mining right shall be put info effect by the Holder
in terms of the Act,

13, Cancellation or Suspension

13.1  Subject to section 47 of the Act, this mining right may be cancelied or suspended if the Holder:
13,1, Submitted incorrest and or misleading information for the purposes of the application for {his right;

- 13.1.2 Submits Inaccurale, incorrect and ot misleading informatton or during the duration of the right;

P 13.1.3 Falls to honour or cary out any agreement, arrangement, or undertaking, including the
undertaking made by the Holder in terms of the Broad Based Socio Economic Empowerment
Charter and Soclal and Labour plan, on which the Minister relied for the granting of this right;

13.1.4 Breaches any material term and conditior of this mining right;

13.1,5 Conducts mining opsrations in contravention of the provisions of the Act;

13.1.6 Contravenes the requirement of the approved Environmental Managemsnt Pregramme; or

13.1.7 - Coniravenes any provisions of this Act In any other manner.

13.2  Refora the Ministsr cancels or suspends this right, the Minister shall:
1321 Give written notice to the Holder indicating the Intention to suspend or cancel this right;

13.2,2 Give reason/s why the Minister is considering the suspénsion or cancellation of this right;

13.2.3 Give the Holder 30 days to show cause why the right should not be suspanded or cancelled;

13.2.4 Notify, the mortgagee [if any], of the intention to suspend or cancel this right; and

13.2.5 Direct the Holder, where it is possible to remedy any coniravention, breach or failure, to comply ot
to taks such specified measures to remedy any contravention, breach or failure to comply.,

13.3  If the Holder does not take the measures as specified by the Minister to remedy a contravention,

breach or fallure, the Minister may cancel or suspend this right after consldering representations
made by the Holder in terms of clause 13.2.3,

Mining Right: Granted In terms of Secljon 23 of the Mineral and Petrolsum Resourtas Davelopmant Act, No, 28 of 200
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Records and Retums

The Holder shall maintain all such books, plans and records In regard to mining on the Mining
Area as may be required by the Act and shall furmish to the office of the Regional Manager such
reports and documents as may be ralevant under this agreament.

The Holder shall furnish 1o the Regional Manager all such monthly returns contemplated in
section 28 (2} A of the Act not later than the 15™ day of the month following the month in respect
of which it was reported.

The Holder shall furthermore &t the end of each year following commencement of this mining
‘right, Inform the Regional Manager in wiiting of any new developments and of the future mining
activities planned in connection with the exploitation/mining of the minerals on the Mining Area.

Minister's liability for Compensation

The Minister shall not at any time be liable or responsible for the payment of cormpensafion of
whatever nature to the Holder, the Holders successorg-in-ile or assignee, or any person
whomsoever as a result of the granting of this right.

Compliance with the Laws of the Republic

The granting of this Right, does not exempt the Holder and its successors In titte and/or assigns
from complying with the relevant provisions of the Mine Heaity and Safety Act, (Act No.2§ of
1996) and any other faw in force in the Republic of South Africa,

Provislons relating to section 2{d) and {f} of the Act

In the furthering of the objects of this Act, the Holder is bound by the provisions of an agreement
or arangement dated DAY MONTH YEAR entered into between the Holder/ empowering pariner
and NANME OF EMPOWERMENT PARTNER {the empowerment partner) which agresment or
srangement wes considered by ihe Department for purposes of compliance with the
requirements of the Act and or Broad Based Economic Empowerment Charter developed in
terms of the Act and such agreement shall form part of this right.

Social and Labour Plan

The holder must annually, not leter than three months before the end of its financial year, submit
detailed implementation pian to give effect to Regulation 46{e}(li)(ivi(v) and (v} in line with the

Soclal and Labour Plan. ~
oS

Mining Right: Granted In ferars of Section 23 of tha Minaral and Patroleum Resources Development Act, No. 28 of 2002
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19. Severabillty

Notwithstanding anyining to the contrary, &ny provision of this mining right which is contrary to
any provision of the Act ar which 5 otherwise uitrg vires, null and void, voidable, or
unenforceable, shal) be severable from the rest of this right, such rest thus being and remaining
of full force, effect and enforceable,

20.  Domicilia citandi et executandi

20.1. The parties hereto choose the following addresses as Whelr domiciia citandi et exectdendi and for
alt purposes arlsing from this mining right, in particular for the purposes of serving of any nofice In
terms of this mining right, and any notice properly addressed to the under mentioned postal

' addresses of the parties shall be deemed to have been received by the addrossee within 14 days

if ghven in writing and posted by prepald registered post addressed o the addressee at the
relevant posial address:

20.1.1. in the case of the Ministar.

Physical Address Postal Address

Code
Tel
Fax

i 20.1.2. in the case of the Hofder:

J Physical Address Postal Address R

Cade
Tel
Fax

20.2. Notwithstanding anything to the contrary herein confained, a’wrltten notice or communication

actually received by a party at any pfece other than the chosen domiciffe citandf et executand!
shall constitute adequate nofice or communication to the ‘parly notwithstanding that it was not
sent 1o or deliverad at such party’s chosen domicilium ¢itangi et executandf.

Mining Right: Grapted In terms of Ssetion 23 of the Mineral and Pelrofeum Resources Davelopment Act, No, 28 of 200,
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203  Either party shall be entitled from {ime 1o time to change the domlcilfa cltandf ot execufandi OF
postal address furnished ahove after giving at least 14 days prior writter notice of such change to
the other party, faiting which the 2bove mentioned addrasses will remain in force.

20.4. Any writtén nofice or communicatlon contemplated in this clause which is forwarded by one parly
to the other by registered post will be presurned to have been recelved by the addressee on the
fourteenth day following the date of posting from an address within the Republic of South Africa to

" the addressee at the postal address of the addressee for fhe time being a8 determined in

accordance with tha provisions of this clause.

b 21. Costs

The Holder shall pay afl costs and charges incurred in connection with the negotiation,
preparation, execution and registration of this mining right.

Thus done and signed at PLACE on the DAY day of MONTH In the year YEAR in the presence of the
i undersigned witnesses:

AS WITNESS:

For and on behalf of the Minlster

J—

AS WITNESS:

For and on behalf of the Holder

Notary Public

5

Mining Rlghts Grepled Fr tepms of Section 23 of the Minors! and Petroleumn Resources Developmen! Act, No, 28 of 2002

{ Reraived Time 7. Nov. 851 \%



o FA8(2)

82/11/2085 ©3:44  B184629936 A MINFRALS AND ENERGY PAGE 82
(184629036 ‘ Z

Q)
o

DME 388

DEPARTMENT:_M[NERALS AND ENERGY
REPUBLIC OF SOUTH AFRICA

CONVERTED MINING RIGHT |

Converted in ferms of item 7 of Schedule il of the Mineral and Petrofeum Resaurces Develapment Act,
2002 (Act No. 28 of 2002)
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Protocol No--—-2005

LET IT HEREBY BE MADE KNOWN:

THAT on this DAY day of MONTH in the year YEAR, before me, SURNAME AND INIFIALS a Notéry
Public, duly sworn and admitted, residir_\g and practising at PLACE, in the NAME OF REGION Province
of South Africa, and in the presence of the subscribing cornpetent witnesses, personally came and
appeared;

NAME AND SURNAME, Regional Manager, NAME OF REGION Reglon of the Department of Minerats
and Energy, and as such n his / har capacity'as tha duly authorised reprasentative of;

THE MINISTER OF MINERALS AND ENERGY

The sald Regional Manager, being duly authorised thereto under snd by virtue of a Power of Attorney
granted by the DIRECTOR-GENERAL OR DEPUTY DIRECTOR-GENERAY: MINERAL
REGULATION of the Depariment of Minerals and Energy on the DAY day of MONTH In the year YEAR
in terrns of the powers delecated by the Minister on the 127 day of May 2004 in lerms of section 103 (1)

of the Act,
SS
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AND
'(ﬁj;phésémﬁ%wes'suéh}xi;ng' AND iNITIALS) in hisfer personal capacify of as the company's

(POSITION OF REPRESENTATIVE) or as & Closa Corporatioris Member, and as such, the duly
authorised representative of (COMPANY NAME) [dentification/Registration number:

(Hereinafter fogether with his/hef its successors in title and assigns referred to 2s” the Holder”, he or
she, the said representative, being duly authorised thersto under and by virtue of a Power of Attorriey/
Resolution of directors or membsars of the Holder, signed or passed at PLACE on the DAY day of
MONTH in the year YEAR which Power of Aitorney ora cerﬁf'sed copy of a resolution has this day been .
exhlblted 1o me, the Notary, and remaln flled of record |n my proioooi WIth the minutes herenf -

AND THE MINISTER AND HOLDER DECLARED THAT:

WHEREAS The State is the custodian of the Nafion’s mineral and petroleum resources In
tarms of gection 3 of the Act.

AND WHEREAS  The Holder has applled for conversion of an old order mining right in terms of [tem
7 of the schedule {o the Act,

AND WHEREAS The DRIRECTOR-GENERAL CR DEPUTY DIRECTOR-GENERAL: MINERAL
REGULATION of the Department of Minerals and Energy has by virlue of powsts

delegated to him, converted the Holder's old order, mining right in ferms of ltem 7
of the Scheduls to the Act,

NOW' THEREFORE THE MINISTER CONVERTS THE HOLDER’S OLD QRDER MINING RIGHT
SUBJECT TO THE FOLLOWING TERMS AND CONDITIONS:

S5

Canverted Mining Rights: Convarted In ferms of ffsm 7 of the Minersl and Pefrofeum Resources Devefopmen! Act, No. 28 of 2002
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Definitions
e Fining fight, the following vidas and expressians shall have the foliowing meanings:

"Act’ means the Miperal and Petroleum Resources Development Act, 2002 (Act 28 of 2002) and
includes the Regulations, guidelines, circulars, directives end orders made in terms of that Act

‘Effective date’ means DAY day of MONTH in the year YEAR (being the date on which the
epvironmental management programme is approved in terms of section 39{4) of the Act);

P ‘Environmental Management Programme’ 15 as defired In the Act and includes any ather
‘ Environmental Managerent Progranmme approved in terms of the pravious mining jegislation;

‘Financial year means a complete financtal year of the Holder which, at the time of the granting of this

mining right, commences an DAY day of MONTH in the year YEAR; and ends on DAY day of MONTH
in the year YEAR;

*Halder is as defined in the Act, and specifically in relation to this right, it means NAME OF HOLDER,
Registration Nofidentification No
< *Mineral’ is as defined In the Act, and specifically In relation to this right means MINERAL/S APPLIED
FOR;

*Mining Area' is 8s defined in the Act and includes any additional area of environmental liabilty as may

be reflected on the Environmental Management Pregramme relating to this right;

*Mining operatfons’is as defined In the Act;

- Minlng right’ is as defined in the Act and includes all the Annexures fo It, agreements and [nclusions
by reference;

‘Mining Work Programme’ is 88 defined In the Act and as reflected in the attached Annexure
this mining right;

to
Minister’ means the Minister of Minerals and Energy and includes the successors in title, the assignee
or any person duly authorised {o act In the Minister's place and stead;

‘0)d order mintng right’ is @s defined in the Schedule to the Act.

‘Regional Manager’ is as defined In the Act and specifically in relation to this right means the Reglenal
Managsr for the NAME OF REGION Region of the Department of Minerels and Energy;

Socia) and Lapaur Plar’, is 25 contemplated in regulation 38 of the Regulations to the Act and is as
reflecied in the attached Annaxure to this mining right; and Sg

Comvartsd Mining Right: Gonvered In terms of tem 7 of the Miners! and Petrofeum Respurces Devefopment Act, Ne. 28 af 2002
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1. ' Description of the Mining Area

- The Mining Area 'shall corfiprise the follawing:

Certain: FARM NAME, PORTION AND FARM NG
Situated: AREA Magisterial/Administrative District of NAME OF DISTRICT
Meaguring: hectares in extent.
(in the case of various farms being involved, a fist can be attached and referred fo as Annexure h
Which Mining Area s described in defail on the attached Diagram/skstch plan marked
Annexure . '

2. Converslon of Old QOrder Mining Right

Without detracting from the provisi'ons of ttem 7 of the scheduls to the Act, sections 5 and 25 of
the Act, the Minister converls the holder's oid order right and grants to the Halder the sole and
exclusive right to mine, and recover the mineralfs in, on and under the mining area for the
Holder's own benefit and account, and to deal with, remove and sell or othstwise dispose of the
mineralfs, subject to the terms and conditions of this mining right, the provislons of the Actand
any other relevant iaw In foree for the duration of this right.

3. Commencement, Duration and Renewal

3.1. This mining right shalf commence on DAY MONTH YEAR and, unless cancelied or suspended
in tarms of clause 13 of this right and ar sectlon 47 of the Act, will continue to be in force for a
pariod of DURATION years ending on DAY MONTH YEAR.

32.  The Holder must continue 1o conduct mining operations failing which this right wiﬂ‘automatica][y
Japse.-

3.3. Any application for renewal must be submitted o the Regional Manger not later than 60
waorking days prior to the date of expiry of this right,

4. Amendments, Varlation and Abandonment

4.1. The terms of this right (including by extension of the area covered by it or by the additior: of
minerals or a share or shares ar seams, mineralized bodies, or strata, which are not at the time
the subject thereof) may not be amended cr varied withaut the written consent of the Minister,

4,2, The Holder shall ba entitled to abandon or relinduish the right or the area éoverad by the right

entirely or In part, in which case the epplicant must apply for a closure certificats in terms of
saction 43 (3) of the Act.

SS

Converted Minlng Right:: Converted in torms of ftem 7 of the Mineral and Petroleum Resources Development Act, No. 28 of 2002 w
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With effect from the date the Holder has abandoned or refinquished a pottion or pottjons of the
mining area, and after issuing of a closure cerfificate, the Minister is entilled to grant any
prospecting rights or mining dghts or any right or permit referred to in the Act in, on, or under

" the portioni/s, so abandoned or relinguished, to any person/s.

Upan abandenment of relinquishment of the mining area or any portion theranf, the Holder will
furhish the Regional Manager with all prospecting and for mining results andfor Informatlon, as
well as its general evaluation of the geologlcal, geaphysical and barehole data in respect of

such abandened area in so far as it applies fo the minaral or any ofher mineral/s obtained in
respedt of this right.

Payiment of Royaities

5.1.The Holder shall as contemplated in section 25 (2) (g) pay to the State throughout the
duration of this mining right any levy, fees, royalty or consideration payable in terms of any
Act or Amendment fo an Act of Parliament implemented.

5.2.1f the Holder of this mining right pald royalties fo the state; the Holder shall confinus to pay
the relevant royalties applicable to such old order mining right until such time a relevant Act

of parliament is implemented.

Payment of interest

It mining fees, any fees, any levy, royalties or consideration referred to in clause 5 are not paid
punctually, the Holder shall be in mora and shall pay interest thereon at the rate prescribed in

terms of sectlon 80 of the Publie Flitance Management Act, 1999({Act 1 of 1498) reckoned from -

the dale on which payment is due and payable, to the date of actual payment,
Restrictlons and Obllgations Impoesed on the Holder

The Holder is entitied to the rights referred to in saction 5(2), (3) and seckon 25 of the Act, and
such other rights as may be contained jn this mining tight or such ofher right as may be granted
to, acquired by or conferred upon the Holder by any other applicable law,

Mining operations in the mining @rea musl be conducted In accordance with the Mining Wark
Programme and any amendment to such Mining Work Programme and an approved
Environmental Management Plan,

The Holder shall not trespass or enter into any homestead, house ar its eurtilage nor interfere
with or prejudice the interests of the occupiers andfor owners cf the surfaca of the Mining Area
axcept fo the extent o which such intetference or prejudice Is nocessary for the purpoges of
enabling the Holdar to properly exercise the Holder's rights under this mining right.

Converted Mining Right:! Converied in lerms of ltem 7 of the Mineraf spd Petroleum Resomrces Devo!opﬁeﬁtAut. No, 28 of 2002
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8, Ceonditions on disposal of Minerals and/ or Products Derlved from Mining

9,1

9.2

10.

11.

11.1.

Convertad Mining Right:: Cenverted in tarms of flem 7 of the Minaral and Pefrofaum Resourcos Devefopmeni Act,

Re

ftis a condltlon of the conversion of thig old ordef mining right that the Holder shall dispose of
all minerals and/ or ﬁroducts derived from the exploitation of the mineral at compelitive rarket
prices which shall mean In all cases, non-discriminatory prices or non-expon parlty prices. If the
minerals are sold to any entity, which is an affiliate or non-affiliated agent or subsidiary of the
Holder, or is dlirectly or indirectly controlled by the Holder, such purchaser must unconditionally
undertake in writing to dispose of the minerals and any preducts produced from the minerals, at
competitive market prices.

Mortgage, Cesslon, Transfsr, and Alienation

This mining right, a shareholding, an equity, an interest or participation in the right or joint
venture, or a controliing interest in & compary, close corporation or joint venture, may not be
encumberad, ceded, fransferred, jet, sublet, assigned, alienated or otherwise disposed of
without the written consent of the Minister, except in the case of a change of controlling Interest
in listed companies.

Any transfer, encumbrance, cession, leting, sub-letting, assignment, alienation or disposal of
this right or any interest therein or any share or any interest in the Holder, without the consent
of the Minister referred to in section 11(1} s of no force, no effsct and Is fnvalid,

Protection of Boreholes, Shafts, Adlts and Openings.

All bereholes, shafts, Adits, excavations, and cpenings sunk or made, by the Holder during the
currency of this mining right shall be sealed, closed, fenced, made safe by the Holder in
dccordance with the approved Environmentat Management Programme, the Mine Health and
* Safety Act, 1888 or any other applicable laws and Regutations.

Holder's Liability for Compansatlon for Logs or Pamage

Subject to section 43 of the Act, the Holger shell, during the tenure of thig tight while carrying
out the mining operations under thls right, take all such necessary end reasonable sleps to
adequately safeguard and protert the anvironment, the mining area and any person/s using or

egntitled to use the surface of the mining area from any possible damage or injury associatsd with
any activiies on the mining area.

No. 28 of 2002
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112, Shauld holdsr fal-to take reasonable steps referred to above, and to the extent that there is

12,

13,

13.1
13.1.1

13.1.2
1313

13.1.4
1315
13.1.8
13.1.7

13.2
i3.2.

1322
13.2.3
13.2.4
1326

13.3

legal liabllity, the holder shall compensate such person or persons for any damage or fosses,
including but not limited to damage fo the surfacs, to any crops or improvements, which such
person or persans may suffer as a result of, ansing from or in connection with the exerciss of
hisfher rights under this mining right or of any sct or omission in connection therewith,

Inspection of Mining Area

The Mlniéter and/or -any person duly suthorised thereto in writing by the Minister shall be
antitied to inspect the mining ares, the Holder's mining operations and the execution of the
approved Environmental Management Pregramme on the Mining Area as provided for in the
Act, and any instruction conveyéd in writing by the Minlster to the Holder requiring the proper
performance by the Holder of the Holder's abligations under this mining right shall be put info
effect by the Holder in terms of the Act,

Cancellafion or Suspension

Subject to section 47 of the Act, this mining right may be cancelied o suspended if the-Holder:
Submit;cad incorrér:t and or mislaading information for the purposes of the application for the
conversion of the relevant old order right;

Subtnits inaccurate, incorrect and or misleading Information or during the duration of the righl;
Falis to honour or carry out any agreement, arrangsment, or undertaking, including the
undertaking made by the Holder In terms of the Broad Based Socio Economic Empowerment
Charter and Soclal and Lakour plan, on which fhe Minister relied for the conversion of this right;
Breaches any material terrn and ¢ondition of this mining right;

Conducts mining operations in contravention of the provisions of the Act; 7

Contravenes the requirement of the approved Environmental Management Programme; or
Contravenes any provisions of thls Act In any other manner.

Bafors the Minister cancels or suspsnds this right, the Minister shall;

Glve written notice fo the Holder indicaling the intention 1o suspend or cancel this right;

Give reason/s why the Minister is considering the suspension or canceliation of this right;

Give the Holder 30 days to show cause why the right should not be suspended or cancelled;
i\lotify, the mortgagee [if any}, of the intentlon to suspend or cance| this right; and

Direct the Holder, whera It is possible fo remedy any contraventioh, breach or failure, to comply
or to take such specified measures to rémedy any contravention, breach or faflure to comply.

If the Holder does not take the measures as specified by the Minister to remedy a

contravention, breach or failure, the Minister may cancel or suspend this right after considering
representations made by the Holder in terms of clausa 13.2,3. Sg

Converted Mining Right: Gonverted In tams of flam 7 of the Minaral and Petroleum Resolrces Development Act, No. 28 of 2002
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Records apd Returns

" The Holder shall malntaln all such books, plans and racords in regard to mining on the Mining

Area as may be required by the Act and shall furnish to the office of the Regional Manager
such reparts end docuiments as may be relevant under this agraement.

The Holder shall fumnish to the Regional Manager all such monthly retums contemplated in
section 28 (2} A of the Act not later than the 16" day of the month following the month in

respect of which it was reportad,

The Holder shal furthermore at the end of each year following commencement of this mining

'fight, inform the Regional Mensger in writing of any new developments and of the future mining

activities planned in connection with the exploitafion/mining of the minerals an the Mining Area,

Minister's Hability for Payment of Compensation

The Minkster shall not at any time be Fable or reaponsible for the payment of compensation of
whatever nature to the Holder, the Holder's successors-in-tile or assignee, or any person
whomsoever as a result of the conversion of this right.

Compliance with the Laws of the Republic of South Africa

The converslon of this Right, does not exempt the Holder and s successors in tle andfor
assigns from complying with the relevant provisions of the Mine Health and Safety Act, (Act
No.28 of 1996) and any other iaw in force in e Republic of South Africa.

Provisions relating to section Z(d) and (f) of the Act

in the furthering of the objects of this Act, the Holder is bound by the provisions of an
agreement or arrangement dated DAY MONTH YEAR entered info between the Holder/
e:ﬁpowerlng partner and NAME OF EMPOWERMENT PARTNER (the empowerment partner)
which agreement of arrengemeni was considered by the Dapértment for purposes of
comnpliance with the requirements of the Act and or Broad Based Economic Ernpowerment
Charter developed in terms of the Act and such agreement shall form part of this right.

SS

Convarted Mining Right:; Convertad in ferms of item 7 of the Minersi snd Potrlaum Resources Daveiopment Act, No. 28 of 2002
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18. Soclal and Labour Plan

The holder must annually, not later than three months before the end of Its financial year,
submit a deteiled implementation plan fo give effect to Regulation 48(e)(ili(iviv} and (V) in ine T
with the Soocial and Labour Pian.

19. Severability

Notwithstanding anylhing to the contrary, any provision of this mining right which is contrary to
any provision of the Act or which is otherwise ultra vires, null and vold, voidable, or
unienforcaable, shall be severable from the rest of fhis right, such rest thus being and remaining
of full force, effect and enforceable,

20, Domicilia citandi et executandi

20.1. The parties hereto chouse the following addresses as their domilcilia oitandi et executandf and
for all purposss arising from this mining right, in particular for the purposes of sarving of any

" hotice in terms of this mining right, and any nolice properly addressed to the under mentioned
postal addresses of the parties shall be dsemed to have been recetved by the addresses withip

14 days if giver in writing and posted by prepald registered post addressed to the addresses at
P4 the relevant postal address:

20.1.1. In the case of the Minister,

Physical Address Postal Address

Code
Tel

Fax
I

20.1.2. Inthe case of the Holder;

Physlcal Address, . Postal Addres;s

Code
Tel
Fax

SS

Conversd Mining Right: Convarted in farms of ltarn 7 of the Minerel and Petrofeum Resouices Davelopment Act, _Nc. 28 of 2002
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20.2.  Notwithstanding anything to the confrary hereln contained, a written nofice or communication
.. actually recelved by a party at any place other than the chosen domicilia citandi et executand!
shall constifute adequate notice or communication o the party notwithstanding that it was not

~sent to or delivered et such parly's chosen domicilfum citandi ef executand,

203  Either party shall be entitied from time to time to change the domiciifa citandi ef executand’ or
postal address fumnished above after giving at lsast 14 days prior written nofice of such change
to the other party, failing which the above mentioned addresses will remain in force,

204.  Any written notica of communication contermplaled in this clause which is forwarded by one
party to the other by registered post will be presurmed to have been received by the addressee
on the fourteen;h day following the date of posting from an address within the Republic of
South Africa to the addressee at the postal address of the addressea for the time being as
determined In accordance with the provisions of this clause.

21. Costs

The Halder shaii pay al costs and charges incurred in comnection with the nagotiation,
preparation, execution and registration of this mining right,

< Thus done and signed at PLACE on the DAY day of MONTH in the year YEAR in the presence of the
underslgned witnasses:

AS WITNESS:.

For and on behalf of the Minlster

AS WITNESS:

; For and en behalf of the Helder

Notary Public

- | 55
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GOVERNMENT NOTICES ®* GOEWERMENTSKENNISGEWINGS

NO. 1399

DEPARTMENT OF MINERAL RESOURCES
18 DECEMBER 2018
IMPLEMENTATION GUIDELINES FOR THE BROAD-BASED SOCIO-
ECONOMIC EMPOWERMENT CHARTER FOR THE MINING AND
MINERALS INDUSTRY, 2018 {herein referred as the Implementation
guidelines for Mining Charter, 2018)

{, Samson Gwede Mantashe, Minister of Mineral Resources, hereby publish
the Implementation Guidelines for the Broad Based Socio-Economic
Empowerment Charter for the Mining and Minerals Industry, 2018.

The Implementation Guideiines for the Mining Charter, 2018 attached to this
hotice must be read with the Mining Charter, 2018, published under Gazette
Notice No#41934 and shall become effective on the date of publication of this
notice.  ff.

Mr Sa

Ministe wDlepartment of Mineral Resources

Date: f3 /{Q]@[g

SG
— 2L

“This gazelte js ‘also available free online at wiww.gpwonline.coza -
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mineral resources

Doepartment
Mineral Resources
REPUBLIC OF SOUTH AFRICA

IMPLEMENTATION GUIDELINES FOR THE
BROAD-BASED BLACK SOCIO-ECONOMIC EMPOWERMENT CHARTER
FOR THE SQUTH AFRICAN MINING AND MINERALS INDUSTRY, 2018.

1
P LENENT ATION GUIDELINES FOR MIMING CHARTER, 2018,

S5
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1. INTRODUCTION

The Mining Charter, 2018 derives from the Mineral and Petroleum Resources
Development Act, 2002, (Act No. 28 of 2002) (MPRDA). The MPRDA's primary objective
is to provi&e for transformation of the mining and minerals industry for the benefit of all
South Africans. Section 100(2) (a) and (b) of the MPRDA mandates the Minister of Mineral
Resources to develop the Mining Charter to ensure transformation within the mining and

minerals industry,

The Mining Charter was gazetted on 27" September 2018 and requires the mining
industry to implement the following elements: Ownership, Mineral Beneficiation,

Procurement, supplier and enterprise development, Human Resources Development,

Mine CommUhity Development. Employment Equity, Principles for Housing and Living

Conditions Standard, a regime for junior miners and licenses and permits granted in terms
of the Precious Metals Act, 2005 and the Diamonds Act, 1986.

The requirements as enunciated in the above elements are aimed at promoting
employment and advancement of the social and economic welfare of ail South Africans
whilst ensuring economic growth, socio-economic development and competitiveness of
the mining industry. To this effect the Department deemed it appropriate to provide clear

guidelines for the provision of certainty on the spirit and letter of the Mining Charter, 2018.

2. PURPOQOSE OF THE IMPLEMENTATION GUIDELINES

The purpose of these guidelines is to outline processes, procedures, forms and templates
to facilitate compliance with the requirements of the Mining Charter, 2018. The Mining
Charter 2018 must be read together with these guidelines the Score Card and reporting
templates by mining right holders in terims of the MPRDA as well as licenses and permit
holders in terms of the Precious Metals Act, 2005 and the Diamonds Act 1986,

3
NPLEMENTATION GUIDELINES FOR MIMNG CHARTIER, 2018,

S
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3. ABBREVIATIONS

opP Employee Share Ownership Plan/Scheme.
HRD Human Resources Development.
MPRDA Mineral and Petroleum Resources Development Act.

Mining Charter, 2018 Broad Based Black Socio-Economic Empowerment Charter for the

Mining and Minerals Industry, 2018.

R&D Research and Development.

SABS South African Bureau of Standards.

Standard ' Housing and Living Conditions Standard.

HDP Historically Disadvantaged Persons.

BBBEE Broad Based Black Economic Empowem'ient.
4

HIPLEMENTATION SUIDELINGS FOR MIMING CHARTER, 2018,

: This gazette is also available free online al www.gpwoniine.co.za §S
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4., OWNERSHIP ELEMENT
4.1. Existing mining rights

An existing mining right holder shall annually (as outlined in the Mining Charter, 2010}
report the following:

{(a) Current BEE percentage share with supporting documents in the form of share
certificates, shareholders agreement, memorandum of incorporation, Board
resolutions, minutes {Extracts signed off by Company Secretary), signed
attendance registers, audited financial statements and exit agreements where
the BEE shareholder has exited.

(b) Maximum BEE target reached.

(¢) Meaningful economic participation and full shareholder rights refer to Table (A).

Table (A)

CURRENT BEE PERCENTAGE SHARE!. -

! including units of production,
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4.2 Pending applications

A mining right holder must increase its BEE shareholding from the minimum 26% to
30% as contemplated in the Mining Charter, 2018 once off or progressively within the 5
years transitional period. The modalities for the once off or progressive increase shall
be incorporated in the ferms and conditions of the mining right granted pursuant to a
pending application. A mining right holder shall use Table A to report annually on its
compliance level within the 5 years transitional period. After the 5 years transitional
period a mining right holder shall use the Tables B, C, D and E relating to new mining

rights to annually report on its compliance level.

Qualifying employees through organised labour and host communities must co-sign the

annual report on ownership compliance prior to submission to the Department.
4.3 New mining rights
4.3.1 ESOPS for Qualifying Employees.

A mining right holder shall use Table B to annually report its level of compliance with

the requirements on carried interest for qualifying employees.

Table (B)

6
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DIVIDEND - PAID . TO QUALIFYING
EMPLOYEES |

QUALIFYING EMPLOYEE DETAILS

MALE |FEMALE (A |W | c RSA | OTHER
{Specify)

4.3.2 Trust or any other appropriate vehicle for Host Communities.

As part of the annual reporting requirements for carried interest for host communities
or the equity equivalent benefit, a mining right holder must submit the following
documents to the Department and use Table C,

(a) Copy of the Host community Trust Deed/other approgriate vehicle founding
document;

{b} Host Community Development Programme,

(c} Implementation and Progress Report

{d} A Consuitation Report with host communities and related parties.

7
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Table (C)

T'_YPE OF: BENEFIT:(SHARES oR  EQUITY.
EQUIVALENT) - e

8
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4.3.3 BEE Entrepreneur shareholding

A mining right holder shall account for its levef of compiiance with the minimum BEE
entrepreneur shareholding requirements and repart annually in terms of section 28 of
the MPRDA, and the Mining Charter, 2018 read with the Score Card.

A mining right holder shall provide originally certified copies of supporting documents

in the form of;

(a) Share ceriificates:

() ldentity document:

{c) Shareholders agreement:

(d) Board resolutions, minutes, signed attendance registers and audited financial
statements;

(e) Memorandum of incorporation; and

(f) Exit agreements where the BEE shareholder has exited.

To. comply with the broad based and meaningful participation requirement of the
Mining Charter, 2018, a mining right holder shall use Table D to annually report on its

lavel of compliance.

Table (D)

9
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DIVIDENDS DECLARED - -

4.3.4 Disposal of BEE shareholding

A mining right holder shall report on disposal of shares and exit by BEE sharehclders
by using Table E.

Table (E)

10
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4.4 MINERAL BENEFIGIATION (Equity Equivalent).

The maximum 5% offsetting contemplated in the Mining Charter, 2018 shall be

implemented considering the provisions below.
4.4.1 Beneficiation Equity Equivalent Plan

The mining right holder's equity equivalent plan must contain the following information:

(a} Business name

(b} Business address

(c) Executive Summary of the programme

(d) Total value of company

{e) Valuation of the entity conducted by an independent third party and signed off
by the right holder. This must be done every five years fo ensure the value of
the equity equivalent offset is still correct.

() How the 5% equity equivalent will be spread over the duration of the right with

time adjusied values.

4.4.2 Approval of the Plan

A mining right holder shall submit the Pian for approval by the Minister. The Minister

shall consider and approve the Plan within 80 days from the date of submission.

4.4.3 Qualification Criteria

(a) A mining right holder can choose any of the activities specified in the Mining
Charter, 2018,

(b) The right holder must demonstrate that the planned equity equivalent
activityfies have long term viability

{¢) The right holder must demonstrate that the combined monetary value of the
activities undertaken for equity equivalence is equal to the percentage equity
they are offsetting against.

(d) Activities against which benefictation equity equivalent may be claimed can be
undertaken over the duration of a mining right.

11
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(&)

The right holder can claim equity equivalence as long as the beneficiation

projects being supported are existent

4.4.4 Example of Calculation of Equity Equivalent

{a) If the ownership equity of a mining right holdei's company or asset is valued at

(P)

()

(d)

()

R 100000, the mining right holder will be eligible to claim maximum beneficiation
equity equivalent credits equal to R 5,000.
Contribution to the total beneficiation equity equivalent credits is calcuiated
using the formula below;
A=B+C ... .. formula §)

Where A is the total monetary value of the beneficiation equity equivalent

B is the monetary value of activities undertaken before the commencerent of

the Mining Charter, 2018.

C is the monetary value of all planned activities against beneficiation equity

equivalent credits. Contribution of the monetary value of these activities will

not be capped.
Table F contains an example of a list of activities against which a mining right
holder may ciaim ownership.
Activity no.1: a mining right holder has invested in beneficiation plants before
commencement of the Mining Charter, 2018 whose time adjusted value is R
400. Using the formula i), contribution of this investment to B is R 400.
Activity no. 2. a mining right holder plans to beneficiate ore worth R 100 per
year over a ten year period. The total contributicn of this activity to C will
therefore be R 1000.
Activity 3; a mining right holder plans to sell some of its mineral ore or mineral
products to independent Historically Disadvantaged Persons owned
beneficiation entities at a discount to mine gate price. The discount amounts to
R360 per year and plans fo sell at the same time-adjusted total discount over a
ten year period. This sums up to R 3600 which s the contribution of this activity
to C.

Table (F): Monetary value of activities against which beneficiation equity equivalent is

claimed:

12
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Beneficiation plants worth (pre-
Mining Charter 2018)

R 400

N/A

B

R 400

N/A

Portion of a mining right
holder's production, that the
mining right holder
beneficiates as part of its

operating activities.

R100/ year

R1000

 Supplies mineral ore to
Histarically Disadvantaged
Persons owned beneficiation
entities at a discount fo the mine

gate price.

R360/year

R3,600

C (i.e. R1000 + R3,800 )

R4,600

A= B+C(ie R400 + 4,600)

4.4.5 Beneficiation Equity Equivalent Reporting Template

R 5,000

A mining rtght holder who claim the beneficiation equity equivalence, must submit

information of their compliance to the department using Table G.

Table (G)

13
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5 PROCUREMENT, SUPPLIER AND ENTEPRISE DEVELOPMENT.

This section is intended to give the right holder detailed explanation of how to comply
with the procurement requirements stipulated in the procurement element of the 2018
Mining Charter, This is to ensure that the activities undertaken by the mining right
holder are in line with the intent of the DMR. To this end, this section contains
expianaticns then followed by a detailed example of how the weighted scores for key
sub-elements will be calculated. Also included in this section of the guidelines wili be

a set of reporting templates that the right holder must populate and submit to the DMR.
5.1Sub - Sections

This section of the guidelines consists of the following subsections:
i.  Calculation of local content
ii. Exclusions
iii. Local Content Verification
iv.  Mining Goods
V. Services
vi.  Contractors and Inclusive Procurement
vii.  Enterprise and Supplier Development
vill.  Supplier Development through Original Equipment Manufacturers
iX. Research and Development
X,  Processing of Sampies
xi.  Procurement Reporting Templates

xii.  Exampie for calculating points achieved for the inclusive Procurement Element
5.2Calculation of local content

5.2.1 Percentage locai value add for a mining goods (i.e. capital good, component or

consumable) will be calculated using the formula below

A= %ﬂ x 100% ...formula 1)

Where, for the purposes of formula 1:

A is the percentage local value add

14
TPLEMEMTATION SUHDELINES FOR MIMING CHARTER, 2018,

. This gazette is alse available free oniine al www.gpwonline.co.za -

> e



419

STAATSKOERANT, 19 DESEMBER 2018 No. 42122 19

B is the sales price of the capital good, component or consumable in Rands
(excluding profit mark-up, intangible value such as brand value and
indirect overheads).
C is the value of the imported inputs/components used in the assembly or
manufacturing of the capital good, component or consumable
5.2.2 The Rand value of sales price of the capital good, component or consumable (T)
will exclude:

5.2.2,1 Profit Mark-up

52.2.2 Intangible value such as brand value and,;

5223 Indirect Qverheads

5.2.3 Overhead costs that are a major cost driver for producing the mining good such

as electricity in a foundry can be included in the calculation of the sales

price as they are direct overhead costs. These costs must be apportloned
accordingly per product produced.
5.2.4 Mining goods whose percentage local vaiue add is 60% or greater will be
considered South African manufactured goods.
5.2.5 Mining goods whose percentage local value add is below 80%, the mining goods
will be deemed not to be manufactured locally and thus the right holder will be
unable to claim any polnts under this sub-element.

5.3Exclusions
5.31 All calculations for compliance with the targets of the procurement element shall
exclude non-discretionary spend which includes include spend on buildings,

roads, utilities {eleciricity and water) land rates and fuel.

5.4Local Content Verification

5.4.41 Local content verification shall be carried out by the South African Bureau of
Standards

5.4.2 FEither the mining right holder or the supplier will pay for the cost of verification

5.4.3 Where a mining right holder pays for the verification of a supplier it is
developing, the cost of verification can be interpreted to be part of the supplier

development costs

15
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54.4 During the first two years of the ftransitional period, verification
certificates from SABS will not be required.

5.5Mining Goods

5.5.1 A minimum of 70% of the total spend on mining goods must be sourced from
South African based companies. The above mentioned 70% of the fotal mining
goods procurement spend shall be apportioned in the following manner:

Budget Categories for Mining Goods

552 50% + 1 Historically Disadvantaged Persons (HDP) owned and controlied
companies (21%)

5.5.3 50% + 1 women owned and controlled companies and/or 50% + 1 youth owned
and controlled companies {5%})

5.5.4 BBBEE compliant companies with a minimum of 25% + 1 HDP ownership and
at level 4 of the BBBEE codes {44%)

55.5 For the purposes of facilitating development and growth of youth owned
suppliers, right holders will be allowed to claim points for procuring from youth
owned entities for the duration of the procurement contract.

55.6 The percentage procurement for each budget (spend) category will be
calculated using the formuia below:

A= % % 100% ....formula 2)
Where, for the purposes of formula 2;
A is the percentage of the total mining goods procurement spend
that is spent on a budget category
B is the armount spent, in Rands (ZAR), procuring goods from &
hudget category

C is the total procurement budget for mining goods.

557 The weighted score for each of the budget categories of the procurement

element will be determined using the formula below:

—g-x C....formula 3)

Where, for the purpeoses of formula 3;

16
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A is the percentage of the total mining goods procurement budget that
is spent on a budget category.

B is the minimum percentage that must be procured from a budget
category.

C Is the maximum percentage weighting for a budget category in the

score card.

5.5.8 Where targets have been exceeded for a budget category, the maximum
percehtage weighting will be given as the weighted score. There will be no
bonus voints for exceeding the target.

5.6Services

5.6.1 Where services are procured by the mining right holder, the procurement wil
be allocated to one of the three budget categories identified in the services sub-

element, These budget categories are:
Budget Categories for Services

5.6.2 50% + 1 Historically Disadvantaged Persons owned and controlled companies
{50%) -

56.3 50% + 1 women owned and controlied companies (15%)

5.8.4 50% + 1 youth awned and controlled companies (5%)

5.6.5 BBBEE compliant companies with a minimum of 25% + 1 HDP ownership and
level 4 (10%}

5.6.6 For the purposes of facilitating development and growth of youth owned
suppliers, right holders wili be allowed to claim points for procuring from youth
owned entities for the duration of the procurement contract.

5.6.7 The percentage procurement for each budget category will be calculated using

the formuia below;

A= -'z— X 100% ....formula 2)

Where, for formula 2:

17
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A is the percentage of the services procurement spend that is
spent on a budget category

B is the amount spent, in Rands (ZAR}), procuring services from a
budget category

C is the total procurement budget for services

5.6,8 The weighted score for each of the budget categories of the procurement

elernent will be determined using the formula below:
A
=X C....formula 3)

Where, for formula 3.
A is the percentage of the total services procurement budget that
is spent cn a budget category.
B is the minimum percentage that must be procured from a
budget category.
C is the maximum percentage weighting for a budget category in

the score card.

5.6.9 Where targets have been exceeded for a budget category, the maximum
percentage weighting will be given as the weighted score. There will be no

bonus points for exceeding the target,
5.7 Contractors and inclusive procurement

5.7.1 Where a mining right holder uses a contractor to undertake extraction and/or
processing (crushing and concentration} of minerals on their behalf, any mining
goods and services used by the contractor will be deemed to have been used
by the right holder.

5.7.2 The mining right holder will therefore be expected to report on the procurement

element using procurement spend data from their contractor

18
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5.3 Enterprise and supplier development

5.8.1 Where a mining right holder does supplier development, it will be allowed to
offset the amount spent to offset some of their obfigation under the procurement
element
5.8.2 Right holders will be able to offset up to:
5.8.2.1 30% of their procurement obligation for mining goods.
5.8.2.2 10% of their procurement obfigation for services.
5.8.3 The criteria to recognise supplier and enterprise development initiatives
5.8.3.1 Supplier and Enterprise Developrent can only be done for 50% + 1 vote or
more Historically Disadvantaged Persons owned and controlied companies;

5.8.3.2 These 50% + 1 vote or more Historically Disadvantaged Persons owned
and controlied companies must have a turnover of less than R50 million per
annurm;

5.8.4 Money spend on Supplier Development may not be claimed as money spend
on Enterprise Development (i.e. If a right holder spends R 100 on supplier
development, that R 100 cannot be again claimed as enterprise development);

5.8.5 Activities undertaken under enterprise development and supplier development
must be guantifiable in a monetary value,

5.8.86 There must be a formal written agreement between the right holder and the
recipient of Supplier or Enterprise Development;

5.8.7 The contract between the right holder and the supplier must be a minimum of
5 years,

5,8.8 The right holder cannot use the same enterprise or supplier development spend

to offset against procurement obligations for mining goods and services.

5.9 Supplier Development through Original Equipment Manufacturers

5.9.1 The right holder is allowed to do supplier development through its ~ Original
Equipment Manufacturer (OEM} suppliers.

5.9.2 Supplier development done through OEMs will only be recognised if it is done
on Historically Disadvantaged Persons cwned and controlled companies,

women owned and controlled companies, youth owned and controlled

19
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companies of BBBEE compliant companies with a minimum of 25% + 1 Black
ownership anc at level 4 of the BBBEE codes.

5.9.3 The right holder wilt be allowed to do supplier development through Qriginal

Equipment Manufacturers (OEM) in the following manner:

59.3.1  The right holder and OEM wili identify imported components2 to be locally
manufactured.

59.3.2 The compenents identified can be those already used in mining goods
supplied by the OEM fo the right holder or to be used in a mining good to be
supplied to the right holder within five years

5.9.3.3 The right holder can then claim offset points for (quantifiable investmants)
monies invested by them in the supplier development programme

5.9.4 Where an OEM is doing supplier development as part of its equity equivalent

programme, the right holder cannot claim the amount spent on that particular

supplier development project as supplier development points for the Charter.
510 Research and Development.

5.10.1 A mining right holder shall account and report annually on its R&D expenditure
on South African based research and development entities (public or private)

as required by the Mining Charter, 2018
511 Processing of sampies

5.11.1 Where a mining right hoider needs to use foreign hased facilities or companies,
the mining right holder must obtain the prior written consent of the Minister.
5.11.2 This request to use foreign based facilittes or companies must contain the
following informaticn;
5.11.2,1 Name of right holder and associated right number from where the samples
originate

5.11.2.2 The type of analysis tc be done on the samples

2 Component alsa refers ta compounds In chemical formulations

20
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5.11.2.3 Proof that the three largest mineral sampling laboratories in the country, a'l
mineral related science councils and academic institutions are incapable of
carrying out the type of analysis

5.11,2.4 The country and Institution where the analysis will be undertaken

5.11.2.5 The amount paid for the analysis

5.11.2.6 The amount of material to be sent out for analysis

5.11.2.7 The number of times samples will be exported

5.11.3 The Minister shall acknowledge receipt of the application within 14 days and

grant such consent if the mining right holder has(add wording),

5.11.4 The Minister (must make a decision within 30 days) may grant the prior written

consent within 30 days from the date of submission of the application,

5.11.5 The written consent will be valid for a period of 12 calendar months.

21
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513 Example for calculatinig points achieved for the Inclusive Procurement

Element

5.13.1 Mining Goods sub-element

For a mining goods procurement budget of R 100 million, the portion of the budget
that has to be spent on South African manufactured goods is 70% of the budget which
is R 70 million {i.e. 70% x R 100million = R 70 million.

For each of the budget category the target amounts that have to be spent on each
budget category are:
s 21% of the R 100miliion has to be procured from Historically Disadvantaged
Persons owned and conirofled entities which will be R 21million {i.e. 21% x R
100 million = R 21miltion).
= 5% of the R 100million has to be procured from women owned entities andfor
yoﬁth owned entities which will be R 5miffion (i.e. 5% x R100 million = R
5miltion).
s 44% of the R 100million has to be procured from BBBEE compliant companies
with a minimum of 26% (25%+1) HDP ownership and levsl 4 which will be R
44million (i.e. 44% x R 100million = R 44milion).

At the end of each calendar year, the amaunt spent in each budget category will be

determined and used to determine the score for each budget category.

To determine the scores for each budget category formula 2 is used in the following
manner:
« For Historically Disadvantaged Persons owned and controlled entities, if R

Smillion is spent by the end of the calendar year:

R Smillion

_ SO 00% = 59
(100 million) < 100% = 5%

27
WIPLEMERTATION GUINELINES FOR MIMIFG GHARTER, 2018,

This gazelte is alsa available free online at wWww.gpwonline.co.za .’

S e



32 No. 42122

GOVERNMENT GAZETTE, 19 DECEMBER 2018

437

For this budget category the compliance target is 21% of the total mining goods

procurement and the maximum percentage weighting for the budget category

in the score card which is 5% which gives a percentage weighting of % X

506 = 1.19% , which means the pro-rated weighted score of the budget
category in this example will be 1.19%.

For women owned and controlled and/or youth owned and confrolied entities,

if R 10millicn is spent by the end of the calendar year:

R 10million
© (R100 million)

X 100% = 10%
For this budget category, the compliance target is 5% and the maximum

percentage weighting for the budget category in the score card which is 5%

10%
5%

which gives a percentage weighting of % 5% = 10% , which means that

the right holder spent is higher than the target budget spend amount of R
Smiliion. The weighted score will however not be 10% as it is above the
maximum aliocated weighting percentage of 5% therefore the weighted score

captured will be 5%.

For BEBEE compliant companies with a minimum of (26%+1 HDP) 26% Black

ownership and level 4, if R 10miflion is spent by the end of the calendar year:

. R 10million
~ (R100 million)

x 100% = 10%
For this budget category, the compliance target is 44% and the maximum

percentage welghfing for the budget category in the score card which is 5%

10%
£4%

which gives a percentage weighting of x 5% = 1,14% , which means the

pro-rated weighted score of the budget category in this example will be 1.14%.
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Table (N): Mining Goods Scorecard

Percentage of the total 21% 5% 1.15%
mining goods procurement
spend on South Aftican
Manufactured goods from
80% + 1 vole Historically
Disadvantaged Fersonhs
owned and  controlied
companies.

Percentage of the fotal 5% 5% 5%
goods procurenient spend
on South African
manufactured goods

from companies with a
minimum of 50 % +1 vote
women owned and
controiled

and for 50% + 1 vote youth
ownership;

Percentage of the total 44% 5% 1.14%
goods procurement spend
on South African
manufactured goods

from companies that are at
least atlevel 4 BEE +25%+1
HDP ownership

5.13.2 Example for calculating points achieved for the Services sub-element

For a services procurement budget of R 100 miliion, the portion of the budget that has
to be spent on services from South African based companies is 80% of the budget
which is R 80 million (i.e. 80% x R 100miliion = R 80 million}

For each of the budget category the target amounts that have to be spent on each
budget category are:
s 50% of the R 100million has to be procured from Historically Disadvantaged
Persons owned and controlled entities which will be R 50million {i.e. 50% x R
100 million = R 65million}.

29
R LEMENTATION GIIDELINES FOR MINING GHARTER, 2015,

This gazette is also available free online at www.gpwonline.co.za - S‘()
.

/0



434

34 No, 42122 GOVERNMENT GAZETTE, 18 DECEMBER 2018

¢ 15% of the R 100miliion has to be procured from black women owned entities
which will be R 15mitlion {i.e. 15% x R100 million = R 15&million)

e 5% of the R 100million has to be procured from youth owned entities which will
be R Smillion {i.e. 5% x R100 million = R 5million}).

s 10% of the R 100million has ta be procured from BBBEE compliant companies
with a minimum of 25% +1 HDP ownership and level 4 which will be R 10miition
{i.e. 10% x R 100miHlion = R 10million).

s At the end of each calendar year, the amount spent in each budget category

will be determined and used to defermine the score for each budget category.

To determine the scores for each budget category formuta 2 is used in the following
manner:
« For Historically Disadvantaged Persons owned and confrolled entities, if R

5million is spent by the end of the calendar year:

A= R smillion

= % 100% =5%
(R100 million) Yo = 5%

« For this budget category, the compliance target is 50% and the maximum

percentage welghting for the budget category in the score card which is 5%

50’1 X 5% = 0,5% , which means the

50%

which gives a percentage weighting of

pro-rated weighted score of the budget category in this example will be 0.5%.

= For women owned and controlied entities, if R 5million is spent by the end of

the calendar year:

R Smiliion

= e———— of, = GO
A (R100 miuion)xmw’ 5%

e For this budget category, the compliance target is 16% and the maximum

percentage weighting for the budget category in the score card which is 5%
which gives a percentage weighting of %g:;‘;‘ » 5% = 3.33% , which means the

pro-rated weighted score of the budget category in this example will be 3.33%.
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e For youth owned and controlled entities, if R 5million is spent by the end of the

calendar yeat:

R Smillion

Im —m— e qQ = B0
A= io0 oy 100% 5%

For this budget category, the compliance target is 5% and the maximum

percentage weighting is 5% which gives a percentage weighting of

5% « 5% = 5% , which means that the weighted score is 5%.

5%

» For BBBEE compliant companies with a minimum of 26% Black ownership and
level 4, if R 10million is spent by the end of the calendar year:

R 10million

= T 2 100% = 109
A (R100 million) 100% t

o For this budget categoty, the compliance target is 10% and the maximum

percentage weighting for the budget category in the score card which is 5%

10%
10%

which gives a percentage weighting of x 5% = 5% , which means the

weighted score of the budget category in this example will be 5%.
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Table (O): Services Scorecard

Percentage of the total 65%
services procuremant
1 spend on  South  African
based companies that are
50% + 1 vote HDP owned
and controlled companies,

5%

0.5%

Percentage of fhe fotal 15%
services procurement
spend on South African
based companies with a
minimum of 50 % +% vote
Biack women owned and
controlled

5%

3.33%

| Percentage of the ftotal 5%
1 services procuremant
spend on Soulh African
based companies with a
minimum of 50% + 1 vote
youth ownership;

5%

5%

Parcentage of the of the 10%
total services procurement
spend on South African
hased companies that are ai
least at level 4 BEE +25%+1
HDP ownership

5%

5%

5.4.1 Example how the Enterprise and Supplier Development sub-element can

be used to augment Procurement scores for Mining Goods and Services

If a right holder has spent R 10 million on supplier development and R Smillion on

enterprise development then it can claim points in the following manner;

® Using budget amounts used in the exampies for total mining goods and total

services where they were R100 million each.

° For mining goods, the right holder will be able to use the full R 10 million

spent on supplier development because it is below R30 mitiion offset limit

(i.e. 30% x R100 million). In this case, if the right holder opts to augment

their score for procurement spend on 50% +1 (HDP)black owned

companies, the R 5 million spent on 50% + 1 black owned companies will

3z
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therefore be augmented by R 10 million spent on supplier development thus
the weighted score will be:

(R 5million + R10million)
B R100million

X 100% = 15%

For this budget category, the compliance target is 21% and the maximum

percentage weighting for the budget category in the score card which is 5%

which gives a percentage weighting of %%E % 5% = 3.57% , which means

the pro-rated weighted score of the budget category in this example will
increase to 3.57% from 1.19%.

For services, the right hoider will be able to use the R 5 million spent on
enterprise development. These monies will then be used to make up for the
shortfall in procurement of services from companies that are 50% + 1 vote
Historically Disadvantaged Persons owned and confrolled where only R 5
miilion was spent. The R 5 million will therefore be augmented by the RS
million spent on supplier development thus the services calculation for
procurement spend on 50% + 1 vote Historically Disadvantaged Persons
owned and controlled will be armended fo be:

(R 5Smillion + Romillion)
B R100mitlion

® 100% = 10%

For this budget category, the compliance target is 50% and the maximum

percentage weighting for the budget category in the score card whichis 5%

which gives a percentage weighting of ?z/“ % 5% = 1% , which means the

nn
pro-rated weighted score of the budget category in this example will

increase from 0.5% to 1%.
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Table (P): Mining Goods and Services weighted scores adjusted by Enterprise and
Supplier Development

3.57%

Percentage of ihe total

mining goods procurement spend
on South African

Manufactured goods from 50% + 1
vote Historically Disadvantaged
Persons owned and controlfed
companies.

Percentage of the total goods 5% 5% 1%
procurement spend on South
African manufactured goods

from companies with a minimum of
50 % +1 vote wormen owned and

controfled

and for 50% + 1 vote youth

ownership; 3
Percentage of the total goods 44% 5% 1.14%

procurement spend on South
African manufactured goods

from companies that are at least at
jevel 4 BEE +26% swhnarship
Percentage of the fotal services 65% 5% 1.5%
procurement spend on South
African based companies that are
50% + 1 vote Historically
Disadvantaged Persons owned
and contrelled companies.
Percentage of the total seivices 15% 5% 0.67%
procurement spend on South
African based companies with a
minimum of 50 % +1 vote Black
women owhed and controlled )
Percentage of the fotal services 5% 5% 2%
procurement spend on South
African based companies with a
minimum of 50% + 1 vote youth
ownership,

Percentage of the of the total 10% 5% 2%
services procurement spend on
South African based companies
that are at least at level 4 BEE
+25%+1 HDP ownarship
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6. HUMAN RESOURCES DEVELOPMENT.

To implement the 5% investment on essential skills development activities, graduate
training programmes and research and development initiatives a mining right holder must

use the templates in Tahle  employees, Table R non-employees to outline the following:

(a) The guantum of contribution, the nature of skills development programme, graduate
training programmes and research and development initiatives conducted and the
tenure of such programme;

(b) Provide a verifiable list of beneficiaries and categorisation of such beneficiaries
{whether it's mine employees or community members, levels of employment, name,
race, gender and demography);

(c) Where provincial demographics materially outweigh national demographics in
respect of a mining right, a right holder should use provincial demographics; and

(d) A mining right holder must include a table showing calculation of the leviable

amount.

35
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6.1 Table (Q): Human Resource Development reporting template (Employees)
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-Employeaas)

{Non

template

ing

Human Resource Development report

6.2 Table (R}
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7. MINE COMMURNITY DEVELOFMENT

A mining right holder must implement 100% cof Mine Community Development
commitments as per approved Social and Labour Plan (SLP). An approved SLP shall

be subject to five years periodic review.

A mining right holder must use the template in Table S to account for the extent of
compliance with SLP commitments by providing full description of approved SLP
projects, duration of such projects, percentage of work done to date, project review
timeline, the total budgeted amaunt and reflect the capped project management and
consultancy fees. A mining right hoider shall further provide project execution details
including the identification of communities developed, actual amount spent, details of

project managers and consultants and provide annual reports to the Department.

7.1 Publication: The Mining Charter, 2018 requires a mining right holder to publish
the approved SLP in English and a dominant language(s) commonly used within the
mine community, The responsibility to publish this information as outlined herein rests

with the mining right holder.

A consulted and approved SLP must be pubiished within 30 days of approval using

the following avenues:

(a) Company website/s, local newspapet/s;

{b) Hard copies of the approved SLP to be placed in local libraries, municipal offices,
traditional authority offices, company/mine offices; and

(c) Announcements may be made, where feasible, in local radio stations and

relevant news outlets about the availabiiity and content of the approved SLP.

7.2 Collaboration: collaboration on approved SLP projects must be transparent,
inclusive and based on consultation with all stakeholders. Amendment of an approved
SLP pursuant to the collaboration shall be done in terms of Regulation 44 of the
MPRDA,

7.3 Review of SLP: a mining right holder shall review the approved SLF every five
years for the duration of a mining right. The review process may be initiated from the
fourth year of the SLP and shall be done in consultation with affected mine

communities, adjacent communities, labour sending areas, local or district municipality

38
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8.5 EMPLOYMENT EQUITY SCORING FOR JUNIOR MINERS PRECIOUS METALS
JEWELLERS, PRECIOUS NMETALS BENEFICIATORS, DIAMOND BENEFICIATORS,
DIAMOND DEALERS AND PRECIOUS METALS REFINERS

1. Itis recognised that some junior miners (referred to in ltem 3 of the Mining Charter),

precious metals jewellers, precious metals beneficiators, diamond beneficiators,

diamond dealers and precious metals refiners might not have all the identified

management levels under the Employment Equity Element of the Charter due to

the size of the operation.

2. For those junior miners (referred to in ltem 3 of the Mining Charter), precious

metals jewellers, precious metals beneficiators, diamond beneficiators, diamond

dealers and precious metals refiners that do not have all the management levels

identified in the Mining Charter the following steps must be used for scoring:

2.1

2.2

23

2.4

2.5

2.6

The junior miner, precious metals jewellers, precious metals beneficiators,
diamond beneficiators, diamond dealers and precious metals refiners must
identify ali the management levels retevant to them and submit same with
the employrnent equity plan,

The weightings of the employment categories identified as relevant must be
added together.

The weighting of each of the relevant employment categories must be
divided by the value obtained in step 2 to obtain relative weightings of the
relevant employment categories.

The junior miner, license or permit holder will then do the scoring for each
of the relevant employment categories but instead of multiplying with the
weightings in the scorecard, they will multiply the scores with the relative
weightings obtained in step 3.

The weighted scores calculated in the previous step are then added
together.

The percent obtained in step 5 is then multiplied by the weighting
percentage of Employment Equity in the Scorecard (page 36 to 44 of the

45
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Gazetied Mining Charter) to obtain the total weighted score achieved under
the Employment Equity Element.

3. Example of Calculating Weighted Score where the junior miner, precious metals

jewellers, precious metals beneficiators, diamond beneficiators, diamond dealers

and precious metals refiner does not have all the management levels. In this

example, the junior miner, precious metals jeweller, precious metals beneficiator,

diamond beneficiator, diamond dealer and precious metals refiner only has senior

management and junior management as management levels.

3.1

3.2
3.21

3.2.2

3.2.3
3.3

3.3.1
3.3.2

3.3.3
3.3.4

3.4

The relevant employment categories for the junior miner, precious metals
jeweliers, precious metals beneficiators, diamond beneficiators, diamond
dealers and precious metals refiner will be senior management and junior
management.

The weightings of these two elements in the scorecard are:

Senior management: 4% for HDP representation and 3% for Female
representation

Junior management: 2% for HDP representation and 2% for Female
representation

The sum of these weightings is 4% + 3% + 2% + 2% = 1%

Each of the weightings is divided by the 11% obtained in the step abave to
obtain relative weightings:

Senior Management — HDP representation {(4%+11%) x 100% = 38.36%
Senior Management — Female representation
(3%+11%) x 100% = 27.27%

Junior Management — HDP representation (2%+11%) x 100% = 18.18%
Junior Management — Female representation (2%+11%})
x 100% = 18.18%

If the junior miner, precious metals jewellers, precious metals beneficiators,
diamond beneficiators, diamond dealers and precious metals refiners

scores:;

46
IMPLEMENTATION GUIDELINES FOR MINING CHARTER, 2018,

gpwonline.co.za

S e



STAATSKOERANT, 19 DESEMBER 2018 No. 42122 51

3.4.1 Senior Management — 60% on HDP representation, the weighted score will
be 60% x 36.36% = 21.82%

3.4.2 Senior Management — 30% on Female representation, the weighted score
will be 30% x 27.27% = 8.18%

3.4.3 Junior Management — 80% on HDP representation, the weighted score will
be 80% x 18.18% = 14.54%

3.4.4 Junior Management — 70% on Female representation, the weighted score
will be 70% x 18.18% = 12.73%

3.6  Adding together the scores we get;
21.82% + 8.18% + 14.54% + 12.73% = 57.27%

3.6 This is multiplied by the total weighted score of the Employment Equity
Element from the Scorecard 30% to get a weighied score of:
57.27% x 30% = 17.18%

9. HOUSING AND LIVING CONDITIONS STANDARDS

A mining right holder shall ensure maintenance of single units, family units and any other

arrangement agreed to with workers by using the template in Table W,

s A mining right holder shall provide an originally certified copy of the housing and

living condifions agreement which is not part of {he collective agreement.

9.1 Table (W)

‘NUMBER -OF |-

‘EMPLOYEE

$ €<
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| OWNERSHI | ALLOWAN . |
psuUBSIDY |CE ] -

10.APPLICATION OF THE MINING CHARTER, 2018 TO LICENSES AND
PERMITS GRANTED AND [SSUED IN TERMS OF THE DIAMONDS ACT
AND THE PRECIOUS METALS ACT.

These guidelines apply to Chapter 4 of the Mining Charter, 2018 which deals with licenses
and permits granted in terms of the Diamonds Act, 1986 and the Precious Metals Act,
2005,

10.1 OWNERSHIP ELEMENT

Undefined ownership refers to attainment of the minimum prescribed BEE shareholding
distributed to qualifying employees and BEE Entrepreneurs without following percentages
prescribed in the Mining Charter, 2018.

10.1.1. Existing Licenses and Permits

An existing permit or licence holder shall use the template in Table A to report annually

on compliance with the Mining Charter, 2010 requirements.
10.1.2 Pending Licence and permit applications

A holder of a permit or license issued pursuant to a pending application shall use the
template in Table A to report annually on compliance with the Mining Charter, 2010

requirements.

A holder of a Diamond Dealers licence or a Refining licence must increase its BEE
shareholding from the minimum 26% to 30% as contemplated in the Mining Charter, 2018

48
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once off or progressively within the twelve (12) months transitional pericd. The modalities
for the once off or progressive increase shall be incorporated in the terms and conditions

of the Diamond Dealers licence or a Refining licence pursuant to a pending application,

After the twelve (12) months transitional pericd a permit or license issued pursuant to a
pending application shall use the template in Table 8 to report annually on compliance

with the Mining Charter, 2018 requirements.
10.1.3 New ticences and permits

A License or permit holder must comply with all elements of the Mining Charter, 2018

taking into account the exemptions and transitional arrangements.
Qualifying employees

A holder of a ficence or permit shall use the template in Table B to report annually on
compliance with the Mining Charter, 2018 requirements in respect of qualifying

employees.
BEE Enfreprenesurs

A holder of a licence or permit shall use the template in Tabfe D to report annually on

compliance with the Mining Charter, 2018 requirements in respect of BEE entrepreneurs.
Disposal of BEE shareholding

A License or permit holder shall report on disposal of shares and exit by BEE

shareholders by using Table E.
10.1.4 Mineral heneficiation offset

The mineral beneficiation offset is not applicable {o licences or permits issued in ferms of

the Diamonds Act and the Precious Metals Act,
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10.2 INCLUSIVE PROCUREMENT AND ENTERPRISE DEVELOPMENT

The approved 5 year plan for industry related enterprise development must include,

amongst others, the following:

(a) Prospeciive entrepreneurs fo be developed.

{b} Originally certified copies of identity documents of prospective entrepreneurs or
founding documents in the case of a juristic person.

(c) Area of development for prospective entrepreneurs with clear timelines.

(d) Breakdown of monetary, time and related contribution towards development of
prospective entrepreneurs over the 5 years period.

(e} Facilitation of funding to obtain permit and licenses by prospective entrepreneurs.

(f) Indication of expected outcomes.

A license or permit holder shall use the template in Table H, IJ,K,L and M to report
annually on compliance with the Mining Charter, 2018 requirements in respect of the

Inctusive Procurement, supplier and Enterprise development.

10.3 HUMAN RESQURCES DEVELOPMENT

A license or permit holder shall use the template in Table Q and Table R to repor
annually on compliance with the Mining Charter, 2018 requirements in respect of the 5%

leviable amount.

Reporting in terms of this element must be consistent with the career progression
contemplated in Table V of these Guidelines.

10.4 EMPLOYMENT EQUITY

A license or permit holder shall submit a five year Empioyment Equity Plan for approval
by the Regulator, The Employment Equity Plan shall contain modalities for progressive
realisation of Mining Charter, 2018 employment equity targets and contain the foliowing
details:

(a)} Organisational Structure (hierarchical);
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{b) Job roles;

(c) Salary scales;

(d) Race and gender profiles;

(e) Current target;

(f) Progressive target achievement indicator; and

(9) Declaration and Approval by the Board of Directors or eguivalent governance
structure of the licence or permit holder.

(h) Indicate whether all management levels as prescribed in the Mining Charter are

applicable.

A license or permit holder shall use the template in Table T and Table Uto report annually
on compliance with the Mining Charter, 2018 requirements in respect of the employment

equity requirements and the Approved Employment Equity Plan.

10.56 SOCIO ECONOMIC DEVELOPMENT GUIDELINE

A licence or permit holder must use Table X to report the extent of compliance with Socio-
economic development commitments by providing full description of approved Socio-
economic development projects, duration of such projects, percentage of work done to
date, project review timeline, the total budgeted amount and reflect the capped project
management and consultancy fees. Alicence or permit holder shall further provide project
execution details including the identification of communities developed, actual amount
spent, details of project managers and consultants and provide annual reports to the

Department.

Collaboration: collaboration on approved projects must be transparent, inclusive and
based on consultation with all stakeholders. Amendment of the approved project shall be
dene through the SADPMR.

Review of projects: A precious metals refiner whose licence has been issued for a period
of more than five (5) years shall review its contribution to socio-economic development

every five years for the duration of the refiners licence.
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14.3.1 Table (X)

PPROVED PROJEGT DESGRIPTION

\ITY/IESDEVELOPEL

IAME | MUNICIPALITY | AMOUNT ! NAME MUNICIPALITY AMOUNT SPENT

SPENT

11.REGIME FOR JUNIOR MINERS

Undefined ownership refers tfo attainment of the minimum 30% BEE shareholding
distributed to all BEE shareholders without following percentages prescribed in the Mining
Charter, 2018.
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12.REVIEW OF MINING CHARTER GUIDELINES

The Minister may, by notice in the Gazette, review the Mining Charter Implementation

Guidelines.

13.LIST OF TABLES

TABLE (A)

Existing minin‘g ri'ghts annual reporting tem-priate_

1.
2. TABLE (B) | ESOPS annual reporting tempiate for qualifying employees.
3. TABLE (C) | Host Communities equity equivalent benefit annual reporting template.
4. TABLE (D) | BEE Entrepreneurs annual reporting template. '
5. TABLE (E) | Annual reporting template for disposal BEE shareholding.
6. TABLE (F) | Mineral beneficiation equity equivalent annual reporting template.
7. TABLE (G) | Monetary value annual reporting template for the beneficiation equity

equivalent.

8. TABLE (H)

Mining goods procurement annual reporting template.

9. TABLE () | Services procurement annual reporting template.
10.TABLE (J) | Enterprise & Supplier Development annual reporting template.
11. TABLE (K) | Supplier development & OEM'’s annual reporting template.
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12.TABLE (L)

R&D annual repoﬂinaiémplate.

13. TABLE (M)

Sample analysis annual reporting template.

14. TABLE (N)

Mining Goods Scorecard.

15. TABLE (O}

Services Scorecard.

16. TABLE (P)

Enterprise and Supplier development offset reporting template.

17. TABLE (Q)

HRD annual reporting template (Employees).

18, TABLE (R)

HRD annual reporting template (Non-Employees).

19. TABLE (S)

Mine Corﬁ?ﬁunity Development {SLP) annual reporting template.

20. TABLE (T)

Employment Equity annual reporting template.

21. TABLE (U)

Income differential annual reporting template.

22. TABLE (V)

Core and Critical skills annual reporting template.

23, TABLE (W)

Housing and Living Conditions annual reporting template.

24, TABLE (X)

Socio-economic development reporting template.
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2018 Mining Charter’s contravention of international trade agreements

The 2018 Charter is unconstitutional as being inconsistent with South Africa’s international trade obligations
for the following further reasons.

(1)

(3)

Section 233 of the Constitution requires that:

{a) when interpreting any legislation the courts must prefer any reasonable interpretation
which is consistent with international law over any alternative interpretation which is
inconsistent with international law,

(b) international law is a basis for determining the legality of suberdinate legislation,

therefore the legality and constitutionality of the 2018 Charter are fo be tested by reference
to South Africa’s international law obligations. To this extent, therefore, the treaties are

enforceable in South Affica.

The state’s obligation in section 7(2) of the Constitution to protect and fulfil the Bill of Rights
requires the executive in initiating legislation, and Parliament when enacting legislation, to
give effect to the obligations of the state in terms of section 7(2) to promote and fulfil the
rights in the Bill of Rights. This includes a duty to consider international faw and the
obligations undertaken by South Africa under internationat law; and that the state, having
bound itself under international faw, must take reasonable measures o implement
international law where such is required to protect and fulfil the Biil of Rights.

The consequences of the above are that infernational law obligations restrain the exercise of
executive power that is inconsistent with them; and that such obligations may give rise to a
duty on the state to take reasonable measures to give effect to such obligations. The 2018
Charter viclates South Africa’s trade obligations as detailed below, since the only manner in
which the Minister would be able to exercise his powers would be to violate international law
since the exercise of such powers would result in a quantitative restriction on exports of
minerals.

South Africa is a member of the World Trade Organisation (WTO) which provides
international measures in regard to export restrictions for member countries by way of inter
alia.

(2) the General Agreement on Tariffs and Trade, 1994 (GATT), Article XI: 1 of which
fimits the ability to impose export restrictions.”

(b} the WTO Agreement on Subsidies and Countervailings Measures, Article 3 in Part 1l
of which outlaws the requirement to use domestic over imported goods, if the
downstream beneficiation would mean that imported goods were likely to be less
favoured.?

" Article X):;

1 provides: “No prohibiticns or restrictions other than duties, faxes or other charges, whether made effective through

quictas, import or export ficences or other measures, shall be instifufed or maintained by any contracting party on the importation of any
product of the territory of any other contracting party or on the exportation or sale for export of any product desfined for the territory of
any other confracting party.”.

2 Atticle 3 provides: “Part il Prohibited Subsidies Article 3: Prohibition 3.1 except as provided in the Agreement on Agriculture, the
following subsidies, within the meaning of Article 1, shell be prohibited: (a) subsidies contingent, in faw or in fact, whether solely or as
one of several other conditions, upon expoit performance, including those Mustrated in Annex I; (b) subsidies contingent, whether
solely or as one of several other conditions, upon the use of domeslic over imported goods. 3.2 a Member shall neither grant nor
maintain subsidies raferred to in paragraph 1.”.

V)



(c} The WTO Agreement on Trade-Related Investment Measures, Article 2(2) read with
the Annex to which provide an illustrative list of Trade- Related Investment Measures
(TRIMs) inconsistent with Article X| of the above GATT, 1994.°

(5) South Africa and the European Union entered into an Agreement on Trade, Development
and Co-Operation, 1999 which came into force in 2004, Asticle 19 of which proh:b|ts
guantitative restrictions on exports In terms of Article | of GATT, 1994,° the provisions of
the European Union reservation are also applicable to other non-EU WTO Members.

(6) South Africa is also a party to the Southern African Development Community Trade Protocol,
1996 which in Arficle 6 prohibits trade barriers.® Article 8 also prohibits quantitative
restrictions on exports.

{7) South Africa and the European Union entered into an Economic Partnership Agreement,
2016, Article 39 of which read with GATT, 1994, prohibits quantitative export restrictions.

{8) Also of relevance are the Bi-Lateral Investment Treaties (BITs) which were entered info
between South Africa and numerous cther countries since they normally contain a *fair and
equitable treatment’ clause which prohibits subjectlng investors or investments to unjustified,
unreasonable or discriminatory measures.” This has been held in international arbltratlon
cases to encompass transparency and non- dtscrlmmatlon in regulatory processes;” full
protection and security for foretgn mvestments acting in good faith and in a non-arbitrary
manner towards foreign investors:"® not undermining the Iegmmate expectations taken into
account by foreign investors in making their investments.” The fact that South Africa has
not renewed or has terminated its BITs does not stop the BITs remaining in force in regard to
existing investments made during the currency of the BIT.

(9) Also relevant to this is that the 2018 Charter would cause some producers to have to breach
their long-term export contracts.

{10}  From the above it follows that the 2018 Charter violates South Africa’s abovementioned
international trade agreements.The 2018 Charter requires in paragraph 2.2.1 that 70% a
minimum of 70% of total mining goods procurement spend must be on South African
manufactured goods. This requirement is in breach of Article XI(1) the GATT and Trade,
Development and Co-operation Agreement {TDCA), both treaties to which South Africa is a
signatory. The internal exceptions contained in Article XI[(2) of GATT do not apply s0 as to
save the procurement provisions in the 2018 Charter. Therefore the prohibition on
restrictions in Article XI{1) of GATT apply.

® The annex in Para 2(c) refers to: "2. TRIMs that are inconsistent with the obligation of general elimination of quantitative restrictions
provided for in paragraph 1 of Article XI of GATT 1994 incilude those which are mandafory or enforceable under domestic faw ar under
administrative rulings, or compliance with which Is necessary to obtain an advaniage, and which restrict: . . . (c) the exportation or sale
for export by an enferprise of products, whether specified in terms of particular products, in ferms of volume or value of producls, or in
terms of a proportion of volume or value of its local production.”.

4 Article 9 provides: “1. Quantitative restrictions on imports or exports and measures having equivalent effect on trade befween South
Africa and the Community shall be abolished on the entry info force of this Agreemenf. 2. No new quantilative restrictions on imports or
exports or measures having equivalent effect shall be introduced in frade befween the Communify and South Africa. 3. No new
custorns duties or imports or exporfs or charges having equivalent effect shall be introduced, nor shall those already applied be
increased, in the frade between the Community and South Africa from the date of enfry into force of this Agreement.”.

5 Article I: 1 provides: “1. With respect fo customs dulies and charges of any kind imposed on or in connection with importation or
exportation or imposed on the intemmational fransfer of payments for imports or exports, and with respect to the method of levying such
duties and charges, and with respect fo afl rufes and formalities in connection with importation and exportation, and with respect to ail
matlers referred to in paragraphs 2 and 4 of Article lil, any advantage, favour, privilege or immunity granted by any contracting party to
any product originating in or desfined for any other country shall be accorded immediafely and unconditionally to the like product
originating in or destined for the ferritories of alf other contracting parfies.”.

® Article 6 provides: “NON-TARIFF BARRIERS Except as provided for in this Protocol Member State shall, in refation to intra-SADC
frade; (a) adopf policies and implement measures to eliminate all existing forms of NTBs. (B) Refrain from imposing any new NTBs.”.

7 See for example Article 2.3 of the ltaly/RSA BIT and Article 3(1) of the Belgo-Luxembourg/RSA BIT and Foresti ICSID ARB (AF) 07/1,
3 August 2010.

® Metalclad Corp v United Mexican Slafes, ICSID (NAFTA) Case ARB (AF) 97/1.

¥ Ronald S. Lauder v the Czech Republic, UNCITRAL Final Award of 3 September 2001.

*® Gccidental Exploration and Production Company v Republic of Ecuador (London Court of International Asbitration, Administered Case
UN 3467), 1 July 2004.

" Tecmed SA v United Mexican States, ICSID Case ARB (AF) /00/2, 26 May 2003,
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(11)  Similarly, Article 16" of the TDCA (an agreement with the European Community to which
South Africa is a party) applies.

(12  Our Courts have made it clear that international law is an obligatory guide fo the
interpretation of domestic legistation and serves as a basis for determining the legality of
subordinate instruments. In Progress Office Machines CC v South African Revenue
Services and Others 2008 (2} SA 13 (SCA) the Court said the following in relation to anti-
dumping duties imposed by the relevant Minister:

“Not only is a court bound fo “prefer any reasonable interpretation of the legisfation
that is consistent with international law over any alternafive interpretafion that is
inconsistent with international law” but subordinate leqislation such as the notice by
the Minister of Finance imposing the anti-dumping duty must be reascnable. Dugard
submits that a court may "insist on compliance with a state’s international cbligations
as a requisite for the validity of subordinate legisiation”. The duration of the ant-
dumping duty imposed beyvond the period allowed by the Anti-Dumping Agreement
would not only be a breach of the Republic’s international obligations and an
unreasonable interpretation of the notice but also unreasonable and to that extent
invalid" [internal footnotes omitted and emphasis added]

(13)  The reasoning of the majority in Glenister v President of the Republic of South Africa and
Others 2011 (3) SA 347 (CC) is consistent with - indeed gives effect to - what was said in
Progress Office Machines quoted above. It is therefore plain that the Minister may not, in the
2018 Charter, provide for targets which are inconsistent with South Africa’s international
treaty obligations, in this case GATT and TDCA.

(14) in conclusion therefore:

(a) the 2018 Charter entails quantitative restrictions on exports;
{b) such export restrictions breach South Africa’s international law obligations;
{c) South Africa’s international law obligations are of constitutional relevance in that:

(i} the legality and constitutionality of the 2018 Charter are to be tested by
reference to South Africa’s international law obligations and in this way the
international treaties are directly enforceable;

{ii) they must be considered for the purpose of interpreting legislation; and
(i) international law obligations discipline the exercise of powers granted under

primary legislation to make subordinate legislation, as well as executive
conduct generally.

2 Article 19 provides that "1, Quantitative restrictions on imports or exports and measures having equivalent effect on trade belween
South Africa and the Community shall be abolfished on the entry info force of this Agreement.

2. No new quantitative restrictions on imports or exports or measures having equivalent effect shall be infroduced in trade between the
Community and South Africa.

3. No new customs duties on imports or exports or charges having equivalent effect shall be introduced, nor shall those already applied
be increased, in the trade bsetween the Community and South Africa from the date of entry into force of this Agreement.”
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

casenodO B4 l/: ]

In the matter between:

Minerals Council South Africa Applicant
and

Minister of Mineral Resources First Respondent
South African Diamond and Precious Metals Regulator Second Respondent

CONFIRMATORY AFFIDAVIT

ETORIA

—fe..,

|, the undersigned,

- hereby say on oath that:
1 | am the Chief Economist at the South African Minerals Council South Africa.

2 I hold a Bachelor of Arts degree majoring in Political Science, African Studies and
Economics, a Bachelor of Arts Honours degree in Political Science, and a Master's

degree in Economics, all from Stellenbosch University.

My experience covers more than 30 years of applied economic research in the public
and private sector and my involvement in economic research covers many areas. |
have been involved in studies on budgeting, fiscal planning and privatisation for the

South African National Treasury. | also formed part of a team that designed and built L‘é{_ﬁ,
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the first Social Accounting Matrices for South Africa, a tool that is widely used in
research on the impact of income distribution changes on spending patterns in the

economy and economic impact studies.

| previously for 5 years held the position of chief economist in the steel and
engineering sector and regularly wrote about and commented on the state of the

sector.

| actively participate in various forums such as the National Economic Development
and Labour Council, Business Unity South Africa and the South African Reserve
Bank economic roundtable discussions, amongst others. [ am also a commissioner of
the International Trade Advisory Commission. My research has been widely
published in numerous economic journals, the popular press and technical journals. |
also regularly comment on the economy through opinion pieces and in radio and

television interviews.

6 | have read the Founding Affidavit of Tebello Laphatsocana Chabana and confirm its

correctness insofar as it relates to me.

WL

HENDRIK PETRUS LANGENHOVEN

| hereby certify that the deponent has acknowledged that he knows and understands the
contents of this affidavit, which was signed and sworn to before me at Johannesburg on
the 25" day of MARCH 20189, the regulations contained in Government Notice No R1268
of 21 July 1972, as amended, and Government Notice No R1648 of 19 August 1977, as

amended, having been complied with. % o \.€%_Q/

Sarah Ashleigh Stodart
Commissioner of Oaths
mmisoner of Ot COMMISSIONER OF OATHS
Republic of South Africa
4th Floor, The Forum gg

2 Maude Street, Sandowns



